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Juſtices of the peate. 


Je of the peace are judges of record, ap- 


pointed by the king, to be juſtices within certain 
limits, for the conſervation of the peace, and for the 


execution of divers things comprehended within their 


commiſſion, and within divers ſtatutes committed to their 
charge. Dalt. c. 2. | 

And a record or memorial made by a juſtice of the peace, 
of things done before him judicially in the execution of 
his office, ſhall be of ſuch credit, that is ſhall not be 
gainſaid. One man may aihrm a thing, and another man 
may deny. it; but if a record once ſay the word, no man 
ſhall be received to aver or ſpeak againſt it; for if men 


ſhould be admitted to deny the ſame, there would never 


be any end of controverſies. And therefore to avcid all 
contention, while one faith one thing, and another ſaith 
another thing, the law repoſcth itſelf wholly and ſolely 
in the report of the judge. And hereof it cometh, that 
he cannot make a ſubſtitute or deputy in his office, ſeeing 
that he may not put over the confidence that is put in him. 
Great cauſe . therefore have the juſtices to take heed that 
they abuſe not this credit; either to the oppreſſion of the 
ſubject by making an untrue record, or the defrauding of 
the king by ſuppreſling the record that is true and lawful. 
Lamb. 63-66. * 

 Hereof alſo it cometh, that if a juſtice of the peace 
certify to the king's bench, that any perſon hath broken 


. the peace in his preſence, upon this certificate ſuch perſon 
- ſhall be there fined, without allowing him any traverſe 


thereto. Dalt. c. 70: | 
And that I may treat intelligibly concerning this Office 
(of which L. Coke ſays the whole chriſtian world hath not 
the like, if it be duly executed, 4 {z/7, 170.) I will fet 
forth, | 


Von. III. B IL The 


Juftices of the peace, 


J. The office of conſervators of the peace at the © 
common law, before the inſtitution of juſtices „ 
M the peace. 5 
II. The commiſſion of the juſtices of the peace, I 
founded on the ſtatute law. p 
IL. Oaths to be taken by juſtices of the peace. 
IV. Fees to be taken by juſtices of the peace. 


V. Some general directions relating to juſtices of 
the peace, not falling under any particular 
title of this book, 
VI. Their indemnity and protection by the law, in 
| the right execution of their office ; and their 
puniſhment for the omiſſion of it, 


J. The office of conſervators of the peace at the com- 
1 mon law, before the inſtitution of juſtices of the 
| peace, a p 


Conſervators by Of ancient times ſuch Officers or miniſters, as were in- 
—— ſtituted either for preſervation of the peace of the county, 
or for execution of juſtice, becauſe it concerned all the 
ſubjects of that county, and they had a great intereſt in 
the juſt and due exerciſes of their ſeveral places, were by 
force of the king's writ in every ſeveral county choſen in 
full or open county by the freeholders of that county: As 
before the inſtitution of juſtices of the peace, there were 8 
conſervators of the peace in every county, whoſe office - 
(according to their names) was to conſerve the king's 5 
peace, and to protect the obedient and innocent ſubjects 
from force and violence. Theſt conſervators, by the an- 
cient common law, were by force of the king's writ choſen 
by the freeholders in the county court, out of the prin- 5 
cipal men of the county; after which election ſo made, 3 
and returned, then in that caſe the king directed a writ F 
to the party ſo elected, to take upon him and execute the 5 
office until the king ſhould order otherwiſe. And thus the 1 
coroners ſtill continue to be choſen in full county: As alſo 
the knights of the ſhire for the parliament, 2 nfl. 558, 
Conſervators by > Fefides theſe conſervators of the peace properly ſo called, 
office, there were and are other conſervators of the peace by virtue 
of certain offices ; As for inſtance : | 


(1) The 


5 0 
Juſtices of the peace. 


(x) The lord chancellor, and every juſtice of the king's 
bench, have, as incident to their offices, a general autho- 
rity to keep the peace throughout all the realm, and to 
award proceſs for the ſurety of the peace, and to take 
recognizance for it. 2 Haw. 32. | 


(2) Alſo, every court of record, as ſuch, hath power 


to keep the peace within its own precinct. I. 


(3) Alſo, every juſtice of the peace is a conſeryator of 


the peace. Crom. 6. 


(4) Alſo, every ſheriff is a principal conſervator of the 
peace, and may without doubt ex % award proceſs of 
the peace, and take ſurety for it. And it ſeems the better 
opinion, that the ſecurity fo taken by him is by the com- 
mon.law looked on as a recognizance, or matter of record, 
and not as a common obligation. 2 Haz. 33. 

(5) Alſo, every coroner is another principal conſervator 
of the peace, and may certainly bind any perſon to the 
peace, who makes an affray in his preſence. But it ſeems 


the better opinion, that he has no authority to grant pro- 


ceſs for the peace; and it ſeems clear, that the ſecurity 
taken by him for the keeping the peace (except only where 
it is taken by him as judge of his own court for an affray 
done in ſuch court) is not to be looked on as a recogni- 
zance, but as an obligation. Id. 

(6) Alſo, every high and petit conſtable are, by the 
common law, conſervators of the peace. 2 Hav. 33. 

And it is ſaid, that if a conſtable ſee perſons engaged 
in an affray, or upon the very point of entering upon it, 
as where one ſhall threaten to kill, wound, or beat another, 
he may impriſon the offender of his own authority for a 
reaſonable time, till the heat ſhall be over, and alſo after- 
wards detain him till he find ſurety of the peace by obli- 
gation, 1 Haw. 137. | 

But it is ſaid, that a conſtable hath no power to arreſt 
a man for an affray done out of, his own view; for it is 
the proper buſineſs of a conſtable to preſerve the peace, 
not to puniſh the breach of it; nor doth it follow from 
his having power to compel thoſe w find ſureties who 


break the peace in his preſence, that he hath the ſame 


power over thoſe who break it in his abſence. Id. 
There were alſo other conſervators of the peace by te- 

nure; who held lands of the king by this ſervice, among 

others, of being conſervators of the peace within ſuch a 


diſtrict. 2 Haw. 33- 


Alſo there were other conſervators of the peace by pre- 
ſcription; who claimed ſuch power from an immemorial 
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Conſervators by 
tenure. 


Conſervators by 
preſcription. 


Power of conſer- 
vators. 


Their duty. 


Juſtices of the peace, 


_uſage in themſelves and their predeceſſors or anceſtors, or 


thoſe whoſe eſtate they had in certain lands, which wholly 
depended upon ſuch uſage, both as to its extent, and the 


manner in which it was to be exerciſed. 2 Haw. 33. 


Thus it is ſaid, that a mayor of a corporation may be a 


conſervator of the peace by preſcription. Crom. 6. 


It is queſtioned indeed by ſome, whether any ſuch power 
can be claimed by uſage; yet if the power of holding pleas 
and even of courts of record, which are of ſo high a nature, 
and imply a power of keeping the peace within their own 
precincts, may be claimed by uſage, as it ſeems to be cer- 


tain that they may; it ſeemeth that the bare authority of 


keeping the peace in a certain diſtrict may as well be 
claimed by ſuch uſage. 2 Haw. 34 

The authority which ſuch conſervators of the peace, 
whether by election, or tenure, or preſcription, have at 
comman law, is the ſame, authority which conſtables of a 
vill or wapentake have at this day. Crom. 6.. 2 Haw. 34. 

The general duty of the conſervators of the peace by the 
common law, is to employ their own, and to command 
the help of others, to arreſt and pacify all ſuch who in 
their preſence, and within their juriſdiction and limits, 
by word or deed, ſhall go about to break the peace. 
Dalt. c. 1. 

And if a conſervator of the peace, being required to ſee 
the peace kept, ſhall be negligent therein, he may be in- 
dicted and fined. 1d. 

And if the conſervators of the peace have committed or 
bound over any offenders, they are then to ſend to, or be 
preſent at, the next ſeſſions of the peace, or gaol delivery, 


there to object againſt them. Ja. 


IT. Of the commiſſion of juſtices of the peace. 


Tuſtices of the peace at this day are of three ſorts: 1. By 


act of parliament; as the biſhop of y and his ſucceſſors, 


and the archbiſhop of York, and biſhop of Durham, 27 H.8. 
c. 24. 2. By charter, or grant made by the king under 
the great ſeal; as mayors and the chief officers in divers 
corporate towns. 3. By commiſſion. | 

At the firſt, by the ſtatute of the 1 Ed. 3. which is the 
firſt ſtatute that ordains the aſſignment of juſtices of the 
peace by the king's commiſſion, thoſe juſtices had no other 
power but only to keep the peace. But the very next year 
the form of the commiſhon was enlarged, and continued 


ſtill further to be enlarged, both in that. king's reign and 
5 | GE 


— 


* Juſtices of the peace. 5 
"3 in the reign of almoſt every other ſucceeding prince, until | 
A the zoth year of the reign of Q. Elizabeth, when by the 
- number of the ſtatutes particularly given in charge therein 
| to the juſtices, many of which . nevertheleſs had, been a 
good while before repealed, and by much vain repetition, 
and other cot᷑ruptions that had crept into it, partly by the 
miſwriting of clerks, and partly by the untoward huddling 
of things together, it was become fo cumberſome and 
foully blemithed, that of neceſſity it ought to be redreſſed. 
Which imperfections being made known to Sir Chr. Wrey, 
then L. Ch. J. of the king's bench, he communicated the 
ſame with the other judges and barons, ſo as by a general 
conference had amongſt them, the commiſſion was care- 
fully refined in the M:chae/mas term 1590, and being then 
alſo preſented to the lord chancellor, he accepted thereof, 
and commanded the ſame to be uſed : Which continues 
with very little alteration to this day. Lamb. c. g. 
Which is as follows: | 
George the third, by the grace of God, of Great Britain, 
France, and Ireland, king, defender of the faith, and ſo forth, 
To A. B. C. D. &c. greeting. 
| Know ye that awe have aſſigned you, jointly and ſeverally and 
every one of you our juſtices to keep our peace in our county of 
W. And to keep and cauſe to be kept all ordinances and 
ftatutes for the good of the peace, and for preſervation of the 
fame, and for the quiet rule and government of our people made, 
in all and ſingular their articles in our ſaid county (as well 
VE, within liberties as without) according to the force, form, a 
T7 effect of the ſame And lo chaſftiſe and puniſh all perſons that 
15 offend againſt the form of theſe ordinances or ſtatutes, or any 
one of them, in the aforeſaid county, as it ought to be done ac- 
cording to the form of thoſe ordinances and ſtatutes; And tocauſe 
to come before you, or any of you, all thoſe who to any one or 
more of our people concerning their bodies or the firing of their 
houſes have uſed threats, to find ſufficient ſecurity for the peace, 
or their good behaviour, towards us and our people ; and if 
they ſhall refuſe to find ſuch ſecurity, then them in our priſons 
until they ſhall find ſuch ſecurity to cauſe to be ſafely kept.. 

IWe have alſo aſſigned you, and every two or more of you 
(of whom any one of you the aforeſaid A. B. C. D. &c. we 
will ſhall be one) our juſtices to inquire the truth more fully, 
by the oath of goc and lawful men of the aforeſaid county, by 
whom the truth of the matter ſhall be the better known, of all 
and all manner of felomes, poiſomings, inchantments, ſorceries, 
arts magick, treſpaſſes, foreſtallings, regratings, ingreſſings, and 
extortions whatſoever ; and of all and ſingular other crimes and 
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Juſtices of the peace. > 


fully to inquire, by whomſoever and after what manner ſoever, 
in the ſaid county done or perpetrated, or aubich ſhall happen 
to be there done or attempted ; and alſo of all thoſe xvho in 
the aforeſaid county in companies againſt our peace, in diſturb- 
ance of our geople, with armed force have gone or rode, or 
bereafter ſhall preſume to go or ride; And alſo of all theſe 
who have there lain in wait, or hereafter ſhall preſume to lie 
in wait, to maim or cut or kill our people; And alſo of all 
viftuallers, and all and ſingular other perſons, who in the abuſe 
of weights or meaſures, or in ſelling victuale, agaiuſt the form 
of the ordinances and ſtatutes, or any one of them therefore made, 
for the common benefit of England, and our people thereof, 
have offended or attempted, or hereafter ſhall preſume in the 
ſaid county to offend or attempt; And alſo of all fheriffs, bat- 
liffs, flewards, conſtables, keepers of gaols, and other- officers, 


who in the execution of. their offices about the premiſes, or an 


F them, have unduly behaved themſelves, or hereafter® ſhall 


preſume to behave themſelves unduty, or have been, or ſhall 


happen hereafter to be careleſs, remiſs, or negligent in our 


aforeſaid county ; And of all and ſingular articles and circum- 
flances, and all other things whatſocver, that concern the pre- 
miſſes or any of them, by whomfoever, and after what manner 
feever, in our aforeſaid county done or perpetrated, or which 
bereafter ſhall there happen to be done or attempted in what 
manner ſoever ; And to inſpect all inaiftments whatſoever fo 
before you or any of you taken or to be taken, or before others late 
our juſtices of the peace in the aforeſaid county made or taken, 


and not yet determined; and to make and continue proceſſes 


thereupon, * againſt all and fingular the perſons ſo indidted, or 
200 before you hereafter ſhall happen to be indifted ; until they 
can be taken, ſurrender themſelves, or be outlawed : And to hear 
and determine all and fingular the felonies, poiſonings, inchant= 
ments, ſorceries, arts magick, treſpaſſes, foreſtallings, regrat= 
ings, ingrofſings, extortions, unlawful aſſemblies, inditments 
aforeſaid, and all and ſingular other the premiſſes, according 


' fo the la tus and flatutes of England, as in the like caſe it has 


been accuſtomed, or ought to be done ; And the ſame offenders, 


and every of them for their offences, by fines, ranſoms, amer- 


ciaments, forfeitures, and other means as according to the law 
and cuſtom of England, or form of the ordinances and flotutes 


aforeſaid it has been accy med, or ought to by done, to chaſtiſe 
and puniſh. : 


Provided always, that if a caſe of difficulty, upon the deler- 
mination of any the premiſſes, before you, or any two or more of 


you, ſhall happen to ariſe ; then let judgment in no wiſe be 


* gi Ven 


offences, of which the juſtices of our peace may or oug h laws 


Juſtices of the peace, 

ven thereon, before you, or any teus or more of you, unleſs in 
the preſence of one of our juſtices of the one or other bench, or of 
one of our juſtices appointed to hold the afſizes in the aforeſaid 
county. | 

And therefore we command you and every of you, that to 
keeping the peace, ordinances, ſtatutes, and all and ſingular other 
the premiſes, you diligently apply yourſelves ; and that at certain 
days and places, which you or any ſuch two ar more of you as 
is aforeſaid ſhall appoint for theſe purpoſes, into the premiſſes ye 
make inquiries ; and all and fingular the premiſſes hear and 
determine, and perform and fulfil them in the aforeſaid form, 
doing therein what to juſtice appertains, according to the law 
and cuſtim of England : Saving to us the amerciaments, and 
other things to us therefrom belonging. 

And we command by the tenor of theſe preſents our ſheriff of 
W. that at certain days and places, which you or any ſuch tauo 
or more of you as is aforeſaid, ſhall make kunun to him, he canſe 
to come before you, or ſuch two or more of you as afareſaid, ſo 
many and ſuch good and lawful men of his bailiawick (as well 
within liberties as without ) by whom the truth of the matter in 
the premiſes ſhall be the better known and inquired into. 

Lafily, we have aſſigned to you the aforeſaid A. B. keeper of 
the rolls of our peace in our ſaid county: And therefore you 


Hall cauſe to be brought before you and your faid fellows, at the 


days and places aforefaid, the writs, precepts, proceſſes, and in— 
dict ment aforeſaid, that they may be inſpected, and by a due 
courſe determined as i aforeſaid. | 

In witneſs whereoj” we have cauſed theſe our letters to be 
made patent. Witneſs ourſelf at Weſtminſter, &c. 


George the third, &c. ] This manner of ifſuing the com- 
miſſion in the king's name, ſcems to be founded on the 
ſtatute of the 27 H. 8. c. 24. which enaQs, that all juſtices 
of the peace ſhall be made by letters patent underthe king's 

reat ſeal, in the name and by authority of the king; but 
reſerves to all cities and towns corporate which have juſ- 
tices, the liberties which they have enjoyed in that behalf. 


To A. B: C. D. &c. greeting] From the perſons here 
named in the commiſſion, it may be proper to conſider, 


'who may, or may not, be juſtices of the peace. 


By the ltatutes of 13 R. 2. c. 7. and 2 H. 5. /. 2.c. 1. 
The juſtices ſhall be made within the counties ot the moſt 


ſufficient knights, eſquires, and gentlemen of the law: 


And by the 18 G. 2. c. 20. it is enacted as follows : viz, 
No perſon ſhall be capable of being or acting as a juſtice 
of the peace for any county, who ſhall not have in law or 
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equity, for his own uſe, in poſſeſſion, a freehold, copyhuld, 

or cuſtomary eſtate for lite, or for ſome greater eſtate, or 

an eſtate for ſome long term of years, determinable upon 

one or more lives, or for a certain term originally created 

5 for 21 years or more, in lands, tenements, or heredita« 
ments, in England or Wales, of the clear yearly value of 
1001]. above what will diſcharge all incumbrances affect- 
ing the ſame, and all rents and charges payable out of the 
ſame, or who ſhall not be entitled to the immediate rever- 
ſion or remainder of lands leaſed for one, two, or three 
lives, or for any term of years determinable on the death 5 
of one, two, or three lives, upon reſerved rents of the 
clear yearly value of 3oo]). 

By the 1 M. /e. 2. c. 8. No ſheriff ſhall exerciſe the 
office of a juſtice of the peace, during the time that he acts 
as ſheriff. And the reaſon ſeems to be, becauſe he can- 
not act at the ſame time both as judge and officer, for ſo 
he would command himſelf to execute his own precepts. 

Dali. c. 3 

Alſo if he be made a coroner, this by ſome opinions is a 1 
diſcharge of his authority of juſtice. 1. 1 

But if he be created a duke, archbiſhop, marquis, earl, 5 
viſcount, baron, biſhop, knight, judge, or ſerjeant at law, 
this taketh not away his authority of a juſtice of the peace. 
1. Ed. 6. c. 7. Dalt. c. 3. 

Alſo, no attorney, ſolicitor, or proctor, ſhall be a juſtice 
of the peace for any county, during the time he ſhall con- 
tinue in the practice of that buſineſs. 5 C, 2. c. 18. 2, 
But this doth not extend to charter juſtices. 

By Holt Ch. J. Though a man be a mayor, it doth not 
follow that he is a juſtice of the peace, for that muſt be 
by a particular grant in the charter. L. Raym. 1030. But 
although he be not a juſtice of the peace by the charter, 
yet there are many caſes, wherein he hath the ſame power 
as a juſtice of the peace given unto him by particular ſta- 
tutes ; as for inſtance, with regard to the cuſtoms, ale- 
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houſes, Lord's Day, ſwearing, gaming, weights, ſervants, = 
fuel, leather, orchards, ſoldiers, and divers others. 1 
Know ye that abe have aſfigned you] This is founded on "= 


the ſtatute of the 1 Ed. 3. c. 16. v/z. for the better keep- 
ing and maintenance of the peace, the king wills, that in . 
every county, good men and lawful, which be no main- My 
tainers of evil, or barretors in the country, thall be aſſigned 
to keep the peace. Se 

And frors this act we are to date that great alteration 
jn our conſtitution whereby tite election of conſervators of 


2 


Juſtices of the peace, 


the peace was taken from the people, and mranfiated to the 


aſlignment of the king. Lamb. 20. 


And here we may- obſerve, that the commiſſion hath 
two parts; or conſiſteth of two differerit aſſignments: By 
this firſt aſſignment, any one or more juſtices have as well 
all the ancient power touching the peace, which the conſer- 
yators of the peace had at the common law, as alſo that 


_ whole authority which the ſtatutes have ſince added there- 
tO, Dalt. C. Fo 


Fointly and ſeverally, da every one e of yu] Whatſoever 
any one juſtice alone may do, the ſame alſo may lawfully 
be done by any two or more jultices ; but where the law 
giveth P to two, here one alone cannot execute it. 
Dalt. c. 6 

And yet where a "RI appointeth a thing to be done 
by two juſtices or more, if the offence be any miſdemeanor 
or matter againſt the peace, there upon complaint made of 
the offence to any of thoſe juſtices, it ſeemeth that one of 


them may grant out his warrant to attach the offender, 


and to bring him before the ſame juſtice and the other 
juſtice ſo appointed (at ſome convenient place), and then 
they to hear and determine the ſame. Id. 

But it ſeemeth, that when a thing is appointed by an 
ſtatute to be done by or before one perſon certain, fuel 
thing cannot be done by or before any other: and by ſuch 
expreſs deſignation of one, all others are excluded, and 
their proceedings therein are coram non judice. 1d. 


Our juſtices) In that the king calls them our juſtices, 
their authority determines of courſe by his death or demiſe, 
ſo that he being once dead, or having given over his crown, 
they are no more his juſtices, and the juſtices of the next 
prince they cannot-be, unleſs it ſhall pleaſe him afterwards 
ſo to make them. Dalt. c. 3. 

But by the 1 Ann. f. 1. c. 8. ſ. 2. No patent or grant of 
any office or employment ſhall determine by the king's 
death or demiſe, but ſhall continue in force for ſix months 
after, unleſs in the mean time made void by the ſucceſſor. 

Alſo, before his death or demiſe, the king may deter- 


mine the commiſſion at his pleaſure ; and that either ex- 


preſſed, as by writ under the great ſeal, or by implication, 
by making a new commiſſion, and leaving out the former 
juſtices names, But until notice, or pub!iſhing of the 
new commiſſion, the acts of the nen jultices are good 
in law. Dale. c. 3. © Ls 


But 
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But to mayors and chief officers in corporations, which 


have the authority of juſtices of the peace, or of conſer- 


vators of the peace, by grant under the king's letters 
patent to them and their ſucceſſors, the authority remain- 
eth, notwithſtanding the king's death or demiſe. Id. 
„Neither can the king diſcharge theſe again at his plea- 
ſure : but yet ſuch grants and charters may for ſome great 
and general defect, or miſcarriage, in the execution of the 
powers herein granted, be repealed, and the , liberties 
ſeized. Dalt. c. 3. 


Juſtices to kerp our peace] Although they are in no part 
of the commiſſion called keepers of the peace, yet inaſmuch 
as by the 18 Ed. 3. c. 2. they are expreſsly called keepers of 
the peace, and the principal end of their office is for the 
keeping of the peace, and their uſual deſcription in cer- 


tioraries is by the name of keepers of the peace; it hath been 


adjudged, that in the caption of an 10dictment, keepers of 
the peace, and juſtices of our lord the king, is good without 
expreſoly naming them 7y/fices of the peace, 2 Haw. 38. 


To keep our peace] Theſe words ſeem to give them the 
authority which the conferva'ors of the peace had at com- 
mon law: and ell that follaws in the commiſhon, ſeems an 
addition to the power of the ancient conſervators. 


Our peace] It hath been reſolved, that the deſcription 
of juſtices of the peace, by the name of zuſircer of our lord 
the king to keep the peace, is good, without faying the peace 
of our lord the king; for that is neccfiarily implied. 
2 Haw. 38. 

Alſo, by theſe words our peace, when the king dies, the 
ſurety of the peace is diſcharged ; for when he is dead, it 
1s not his peace. Crom. 124. 


In our county of W. ] Here are two conſiderations ; One 

is how far a juſtice can act when he is out of the county: 
And the other 1s, when he 1s in the county, how far his 
power extends to other counties. 
As to the former caſe, when he is out of the county, 
it is ſaid, that the juſtices have no coercive power when out 
of the county z and therefore, that an order of baſtardy, 
or for payment of labourers wages, made by them out of 
the county is not binding. Yet it is ſaid, that recopnizan= 
ces and 7nforivzations voluntarily taken before them in any 
place, are good. 2 Haw. 37. 

And L. Hale ſays, that a juſtice of the peace may do a 
miniſterial act out of his county, as examining a party rob- 


bed 


J 
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bed whether he knows the felons ; but that he cannot do 
a compulſory act, as committing a perſon for not giving 
recognizance. 2 H. H. 50, 51. 


But by 28 G. 3. c. 49. Any juſtice acting as ſuch for 


any tuo or more Counties, being adjeining counties, may act 


in all matters and things whatſoever, concerning or in any 


wiſe relating to any or either of the ſaid counties: And all 
acts of ſuch juſtice and of any conſtable or other officer in 
obedience thereto, ſhall be as valid, good, and effeftual in 
law, as if they had been done in the county to which they 
more particularly relate. And all conſtables and other 
officers of the ſaid county to which ſuch acts relate, are 
required to obey the warrants, orders, directions, and acts 
of ſuch juſtice, ſo granted an done, and to do and per- 
form their ſeveral duties, under the pains and penalties to 
which any conſtable or other officer may be liable for a 
neglect of duty. /. I. 


Provided always, Lhat ſuch a juſtice be perſonally reſi- 


dent in one of the ſaid counties, at the time of doing ſuch 
act; and that the warrants, orders, or directions, be di- 
refed and given in the firſt inſtance, to the conſtable or 
other officer of the county to which the ſame more parti- 
cularly relate. 15. 

And it ſhall be lawful for any conſtable or other peace- 


officer, or any other perſon apprehending or taking into 


cuſtody any offender, and whom they lawfully may and 
ought to apprehend, by virtue of their office, or otherwiſe 
howſoever, to convey him to any juſtice acting for the ſaid 
county, and refident in ſuch adjoining county; and ſo to 
act in all things as if the ſaid juſtice were reſident within 
the ſaid county to which they reſpectively belong. And 
all perſons obſtructing ſuch conſtables, or other peace oth. 
cers, in the execution of their reſpective offices, in ſuch 
adjoining county, ſhall be liable to the ſame pains and pe- 
nalties, as if the ſame had been committed in the county 
for which the ſaid conſtables or other peace officers were 
appointed to act. / 2. 

And it ſhall be lawful for any ſheriff, conſtable, peace - 
officer, or other perſon, lawfully taken into, or having in 


his cuſtody, any offender, whom he might lawfully convey - 


to gaol or placeof ſafe cuſtody, to convey ſuch perſon into 
and through any part of the ſaid counties fo adjoining, in 
the way to ſuch gaol or place of fafe cuſtody, within the 
county wherein ſuch offence was committed. And all 
perſons eſcaping from ſuch cuſtody, or aiding or aſſiſting 
ſuch eſcape, or reſcuing ſuch offender, ſhall be ſubject 5 
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the like pains and penalties as if the ſame had been done in 
the county wherein ſuch offence was committed. / 3. 

And as to the latter caſe, wherein it is fuppoſed that his 
power is limited unto that county only, it is enacted by 
the 24 G.,2. c. 55. that if any perſon againſt whom a war- 
rant ſhall be iſſuc d, ſhall eſcape, go int6, reſide, or be in 
any place out of the juriſdiction of the juſtice granting 
the warrant, any juſtice of the place where ſuch perſon 
{hall be, upon proof on oath of the hand writing of the 
juſtice granting ſuch warrant, ſhall indorſe (a) his name 
thereon, which {hall be a ſufficient authority to execute the 
warrant within fuch other juriſdiction. 

And the juitice may further order (if he thinks fit) the 
party, according as he ſhall appear bailable or not bailable 
upon the face of the warrant, to be brought before him- 
ſelf or ſome other juſtice or juſtices of that county, or to 
be carried back into the county from whence the warrant. 
did iſſue. 

Juſtices either of the county from which tenants fraudu- 
lently remove goods, or of that in which they are con- 
cealed, may convict the offenders in their reſpective coun- 
ties. Unleſs facts are ſtated to make the contrary appear, 
the court always preſumes in favour of the acts of inferior 
juriſdictions. K. v. Morgan, H. 22 G. 3. Cal. Caf. 156. 
Allſo, by the 9 G. c. 7. A juſtice dwelling in a city or 
precinct that is a county of itſelf, within the county at 
large, may act at his own dwelling houſe for ſuch county 
at large. | 

And whereas doubts have ariſen on the conſtruction of 
the ſaid act, for the removing whereof, it is enacted b 
28 G. 3. c. 49. / 7. That it ſhall be lawful for any juſtice 
acting for any county at large, to act as ſuch at any place, 
cuithin any city, town, or precinct, being a county of ttſelf, 
and ſituate within, ſurrounded by, or adjoining to any ſuch 
county at large: But the ſame ſhall not extend to yive 


power to the juſlices for any county at large, not being 


juſtices for ſuch city, town, or precinct, or any conſtable 
or other officer acting under them, to act or intermeddle 
in any matter or thing, ariſing within any fuch city, town, 
or precinct, in any manner whattoever., 

And by 33 C. 3. c. 55. / 3. where diſtreſs cannot be 
found in the juriſdiction of juſtices granting warrants for 
that purpoſe, it is provided, that the fame may be levied 


— (y— — — 
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in any other county or place, upon ſuch warrant E in- 
dorſed by a juſtice of ſuch other county or place (a). 

And to keep and cauſe to be kept all ordinances and Statutes 
Th the good of the peace] It ſeems certain, that by virtue 

ergo, they. may execute all ſtatutes whatſoever, made for 
the better keeping of the peace, and conſequently thoſe of 
Wincheſter and Weſtminſter and all others concerning the 
pezce, made before the reign of Ed. 3. in whoſe time (as 
hath been ſaid) juſtices of the Peace were firſt inſtituted ; 
For all thoſe ſtatutes were expreſsly mentioned in the an- . 
cient commiſſions of the peace, and have always been un- 
doubtedly taken to be included in theſe general words of 
the preſent commiſſion. And yet none of the ſtatutes 
which ordain the office of Juſtices of the peace, ſay any vb. 3 
thing concerning the execution of the ſaid former ſtatutes z | 
ſo that the power of juſtices of the peace 1n relation to 
thoſe ſtatutes ſeems entirely to depend on the king's com- 
* miſſion, and yet hath always been unqueitionably allowed. 

From whence it appears, that regularly the king, by his 
commiſſion, may authorize whom he pleaſes to execute an 
act of parliament. 2 Haw. 37. 

But-if no power be expreſsly given in any ſuch ſtatute to 
any one juſtice alone, he cannot proceed upon it, but he 
may prefer the cauſe at the ſeſſions, and work it to a pre- 
ſentment upon the ſtatute. Dol. c. 5. 

But beſides the ſtatutes relating to the peace, there are 
alſo many other ſtatutes which are not ſpecified in the 
commithon, and yet are committed to the charge and care 
of the juſtices of the peace, by the expreſs words of ſuch 
ſtatutes; and all ſuch ſtatutes are to them a ſufficient 
warrant: ald commiſſion of themſelves, altho? they be not 
recited in the commiſſion, and are to be executed by them, 
according as the ſame ſtatutes themſelves do OY 
preſcribe and ſet down. Il. 


Statutes for the good of ehe peace} Although a premunire 
is not within the letter of the commiſſion, yet inaſmuch as 
it is againſt the peace of the king and of the realm, an 
juſtice may cauſe a perſon to be apprehended for ſuch 
offence, and take his examination, and informations againſt 
him, and certify the ſame to the king's bench or gaol 
delivery. 2 Haw. 39. And the ſame may be faid of 
other like offences. 


IH. 
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And fo r the quiet government of our people] Of our peo- 
ple ver it ſeemeth, that the ſubjects of a foreign prince 
coming into England, and living under the protection of 
our king, hall be ſubj ct to and have the benefit of the 
laws, in reſpect of Gs local allegiance which they owe to 
him. 2 Haw. 35. 1 H. H. 93, 94- 


As well within liberties as cuithout] By theſe words ſhall 
be intended ſuch liberties and franchiſes which have re- 
turn of writs, and not ſuch as are counties of themſelves, 
as Londen, Noravich, York, and ſuch like. Crom. 8. 

But yet from hence it ſeems clearly to follow, that they 
may execute their office within a town (not being a county 
of itſelf) although it have a ſpecial commithon of the peace 
for its own limits, unleſs ſuch commiſſion have a clauſe, 
that no other juſtices except thoſe named in it, ſhall any 
way concern themſelves in the keeping of the peace within 
the liberties of ſuch town: And it may be queſtioned, 
| whether ſuch a ſpecial clauſe in ſuch a commiſſion do ab- 
ſolutely make void the act of any county juſtice within 
fuch town; ſince the commiſſion for the county ſeems as 
fully to give thoſe named in ita Juriſdiction over all ſuch 
towns within the precincts of it; as ſuch commiſſion for a 
town doth exclude them. Amd the juſtices for the county 
ſeem to be under no nece Ay of informing themſelves of 
the contents of a commiſſion; which they have nothing to 
do with. Yet if they have expreſs notice given them of 
ſuch a reſtraining clauſe, and proceed to act within ſuch 
town in defiance of it, they may perhaps be puniſhable for 
their contempt of the king's prohibition ; and yet perhaps 
it may be queſtioned whether their acts be void, for the 
reaſons above mentioned. 2 Harv. 37. 

And L. Hale, treating on the ſame ſubject, ſays, if the 
king by charter grant to a corporation, that the mayor, 
and recorder, or other, ſhall be juſtices within the ſame, 
yet if there be no words of excluſion, the juſtices of the 
county have a concurrent juriſdiction : But if this fran- 
chiſe of being juſtices be granted, fo that the juſtices of the 
county ſhall not intermeddle ( ſe nen intromittant ) ; then tho? 
2 ſubſequent commithon be granted in the county at large, 
it ſeems they have no juriſdiction in this corporation or 
town; yet it is queſtionable, whether an indictment in the 
franchiſe be void, or only a contempt in the juſtices. 
2. 

But in the caſe of Tallat and Hubble, J. 14 G. 2. The 
queſtion was, whether, as the city of New Sarum had an 
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excluſive commiſſion of the peage, the juſtices of thecounty 
of Wilts could by virtue of the 12 C. 2. c. 23. © 15 C. 2. 
c. 2. act in exciſe matters within the city. This caſe 
was argued three times at the bar, and this term Lee Ch. 
delivered the reſolution of the court: 1 That the crown 
might grant to any city, to have juſtices of their own 
within themſelves, and exclude the county juſtices from 
intermeddling in the ordinary buſineſs of a juſtice of the 

eace. 2. That in ſuch caſe, the act of the county juſ- 
tices would be void, and not to be conſidered only as a. 
breach of the franchiſe. 3. That tho? the 12 C. 2. gives 
the juriſdict ion in exciſe matters to the juſtices of the peace 
reſiding near the place where the forfeiture ſhall be made, 
or offence committed; yet it never was the deſign of the 
legiſlature, to make any alteration in the reſpeClive juriſdic- 
tions of the juſtices, but only to veſt the exciſe juriſdiction 
of juſtices of counties, cities, and places, with reſpect to 
their ſeveral local juriſdictions within ſuch places. 
Str. 1154. 

Aud in the caſe of Blankley v. Winſtanley and another, 
it was adjudged, that a charter granting juriſdiction to 
borough magiſtrates over a diſtrict not within the borough, 
does not exclude the county juſtices from having a concur- 
rent juriſdiction, without expreſs words in the charter. 
Durnf. & Eaſt, 3 V. 279. 

Concerning their bodies] Lambard and Dalton both think 
it ſeems clear, that if a man is in fear that another will 
hurt his /ervants, or cattle, or other goods, the ſurety of 


the peace ſhall not be granted; but Mr. Dalton is of opi— 


nion, that if one threatens to hurt a man's vife,, or child, 


he may crave the peace by virtue of theſe words. Lamb. 
82. Dalt.c. 116. 


Have ufed threats] It ſhould feem * the many cauſes 
which from time to time have been adjudged ſufficient to 


bind to the good behaviour, that this expreſſion is not to 
be underſtood of words only, but of threatening actions like- 
wiſe, or any thing whereby a man has juſt cauſe to ap- 
prehend the burning of his houſes, or ſome bodily butt 
to be done to him. 


To find ſufficient ſecurity] This is done by recognizance; 
by a reaſonable intendment of law, more than by any eſpe- 
cial law in that caſe provided. Crom. 125. 


For the peace or their good behaviour} L. Hale ſpeaking of 


the ſtatute of the 34 Ed. 3. c. 1. (on which Mr. Crompton 


Rays the power of juſtices to bind to the good behaviour is 
grounded) 
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grounded) ſays, that this power of binding, tho' expreſſed 


generally, and without any time limited, yet is not in- 
tended to be perpetual, 'but in nature of bail, viz. ts 


appear at ſuch a day at their ſeſſions, and in the mean time 
to be of good behaviour. 2 H. H. 136. 


In our priſon] The king's priſon is the common gaol of 
the county: But by the ſtatute of the 6 Geo. c. 19. the 
juſtices may commit vagrants and other criminals, and 
perſons charged with ſmall offences, either to the gaol, or 
to the houſe of correction, by their diſcretion, for ſuch 
offences, or for want of ſureties. 


We have alſo aſſigned you and every two or more of you] 
Here beginneth the ſecond part of the commiſſion, or the 
ſecond aſſignment: All the buſineſs within which aſſign- 
ment belongeth to the ſeſſions of the peace. Dal. c. 5. 

And by this it appeareth, that two juſtices may hold a 
ſeſſions, but that one juſtice cannot. Crom. 6, 7. 


Of whom any one of you the aforeſaid A. B. C. D. &c. we 
will ball be one} This clauſe which gives power to two or 
more juſtices to hear and determine offences, requires that 
at leaſt one of thoſe juſtices be of that ſelect number, 
which is commonly termed of the Quorum (from that word 
in the Latin commiſſions, Duorum—unum efſe volumus). 
For thoſe of the-quorum were wont to be choſen ſpecially 
for their knowledge in the laws: and this was it which 
led the makers of ſeveral ancient ſtatutes expreſsly to enact, 
that ſome learned in the laws ſhould be put into the com- 
miſſion of the peace; and (to ſay the truth) all ſtatutes 
that require the preſence of the quorum, do tacitly ſignify 
ſuch a learned man. For albeit that a diſcreet perſon (not 
converſant in the ſtudy of the laws) may ſufficiently follow 
ſundry particular directions concerning the ſervice of the 
peace; yet when the proceedings muſt be by way of pre- 
ſentment or indictment, upon the evidence of witneſſes, 
and oaths of jurors, and by the order of hearing and de- 
termining, according to the ſtreight rule and courſe of the 


law, it muſt be confeſſed that learning in the laws is very 


neceſſary. Lamb. 48, 49. 

But learning being now greatly advanced and improved 
ſince the firſt inſtitution of this office, this diſtinction is 
not of much uſe, but all or moſt of the juſtices are now 
equally aſſigned to be of the quorum ; and by the ſtatute of 
26 G. 2. c. 27. no act, order, adjudication, warrant, in- 
denture of apprenticeſhip, or other inſtrument done or 
executed by two or more juſtices, which doth not * 

Ges. that 
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that one or more of them is of the quorum, (altho' the ſta- 
tutes reſpeCtively require that one of the juſtices ſhall be 
of the quorum) ſhall be impeached, ſet aſide, or vacated, 
for that defect only. 

And by the 7 G. 3. c. 21. In cities, boroughs, towns 
corporate, franchiſes, and liberties, which have only one 
juſtice of the quorum ; all acts, orders, adjudications, 
warrants, indentures of apprenticeſhip, or other inſtru- 
ments, done or executed by two or more juſtices qualified 
to act therein, ſhall be valid, although neither of the ſaid 
Juſtices ſhall be of the quorum. 


By the oath of good and lawful men] That i is, by a jury 


ſworn. 


Of all and all manner of felonies] That is, either by the 


common law, or by ſtatute. Crom. 8. 


Felmies)] Tho' the commiſſion doth not mention murders 
and manſlaughters, by expreſs name, but only felonies ge- 
nerally, yet by theſe general words, they have power to 
hear and determine murder and manſlaughter, andalſomay 
take an indictment of /e defendendo, contrary to the opinions 


of Fitzherbert and Stamford. But tho' the juſtices have this 


power, yet they do not ordinarily proceed to hear and de- 
termine theſe offences, and rarely other offences, without, 
clergy, both becauſe of the monition and clauſe in their 
commiſſion, in caſe of difficulty to expect the preſence of 
the juſtices of aſſize; and alſo becauſe of the direction of 
the ſtatute of the 1 & 2 P. M. c. 13. which directs juſ- 
tices of the peace, in caſe of manſlaughter and other fe- 
lonies, to take the examination of the priſoner, and the 
information of the fact, and put the ſame in writing; and 
then to bail the priſoner, if there be cauſe, and to certif 

the ſame with the bail at the next gaol delivery: And 
therefore in caſes of great moment, they bind over the 
proſecutors, and bail the party, if bailable, to the next 
gaol delivery; but in ſmaller matters, as petit larceny, 
and ſome caſes. within clergy, they bind over to the ſeſ- 
ſions: But this is only in point of diſcretion and conve- 
_ nience, not becauſe they have not Jann of the crime. 


2 Fl. H. 46. , 


So alſo, an inquiſition of /elf-murder, if the body cannot 
be ſeen, and ſo not inquired of by the coroner, may be 
taken before juſtices of the peace'; for it is a felony, and 
within the extent of their commiſſion. 1 H. H. 414. 

Zo alſo, it a perſon hath committed zreaſon, though the 


Juſtices have no cognizance of it as treaſon, yet they havg 


Vol. III. C cognizance 
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cognizance of it as a felony, and as a breach of the 
peace; and therefore a juſtice of the peace, upon infor- 
mation on oath, may iſſue his warrant to take the traitor, 
and may take his examination, and commit him to priſon. 


1 H. H. 580. 


Poiſonings) The word in the Latin commiſhons was 
wveneficia; and before the ſtatute of the 9 G. 2. c. 5. 
which aboliſheth witchcraft, was in the Eugliſb tranſlations 
rendered witchcraſts. 


Inchantments, forceries, arts, magick} Theſe alſo are 
aboliſhed by the ſaid ſtatute, which enaCts, that no proſe- 
cution ſhall thereafter be commenced againſt any perſon, 
for witchcraft, ſorcery, inchantment, or conjuration. 

And from the words continuing in the commiſſion, 
when the crime itſelf is aboliſhed, we may obſerve the 
averſeneſs in the ſuperior courts from altering ancient 
forms. 


Treſpaſſes] This is founded on the ſtatute of the 
34 Ed. 3. c. 1. which enacts, that the juſtices aſſigned 
ſhall have power to reſtrain the offenders, rioters, and all 
other barators, and to chaſtiſe them according to their 
treſpaſs or offence. 

And upon this Mr. Hawkins. obſerves, that the word 
treſpaſs is of very general extent, and in a large. ſenſe 
not only comprehends all inferior offences, which are 
properly and directly againſt the peace, as aſſaults and 
batteries, and ſuch like, but alſo all others which are ſo 
only by conſtruction, as all breaches of the law in gene- 
ral are ſaid to be. Yet it hath been of late ſettled, that 
juſtices of the peace have no juriſdiction over forgery 
or perjury at the common law; the principal reaſon of 
which reſolution, he ſays, as he apprehended, was, that 
inaſmuch as the chief end of the inſtitution of the oflice 
of theſe juſtices was, for the preſervation of the peace 
againſt perſonal wrongs, and open violence; and the 
word treſpaſs in its moſt proper and natural ſenſe, is taken 
for ſuch kind of 1njurics, it ſhall be underſtood in that 


ſenſe only in the ſaid ſtatute and commiſſion, or at the 


moſt to extend to ſuch other offences only as have a di- 
recł and immediate tendency to cauſe ſuch breaches of the 
peace, as libels, and ſuch like, which on this account 
have been adjudged iudictable before juſtices of the peace. 
2 Hav. 40. | 

The word for treſpaſſes in the old Latin commiſſions, is 


tranſereſſiones. 
1 Foręſtallings, 
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Foreſtallinge, regratings; engroſſings] Over theſe offences 
the juſtices in ſeſſions had juriſdiction given to them, by 
the ſtatute of the 5 & 6 Ed. 6. c. 14. which is now re- 
pealed ; but the ſame ſtill continue offences puniſhable by 
indictment at the common law. 


 Extortions] The intent of this word is, to inquire of 
thoſe who have done exceſſive wrongs ; for wrong done by 
any one is properly treſpaſs, but exceſſive wrong done by 
any one is called extortion ; and this is more properly in 
officers, as ſheriffs, mayors, bailiffs, eſcheators, and other 
officers whatſoever (as well ſpiritual as temporal) who by 
colour of their office have done great oppreſſion and ex- 
ceſſive wrong to the king's ſubjects, in taking exceſſive 
rewards or fees for doing their offices. Crom. 8. 

The juſtices have no expreſs power given them over 
this offence by any ſtatute ; upon which Mr. Hawkins ob- 
ſerves, that juſtices of the peace have Juriſdiction of all 
inferior crimes within their commiſhon, whether ſuch 
crimes be mentioned in any ſtatute concerning them or 
not; for that all ſuch crimes are either directly or at leaſt 
by conſequence and judgment of law, againſt the peace : 
and upon this ground principally, he ſays, as he appre- 
þ hended, it was lately reſolved, that they may take an in- 
N dictment of extortion. 2 Haw. 40. 


the juſtices of our peace may or ought lawfully to inquire} 


9 Which general words ſeem to include the vaſt number of 
offences over which they have a juriſdiction given them 
by many ſtatutes, and which are not particularly men- 


_ tioned in the commiſhon. 


And alſo of all thoſe who in companies againſt our peace in 
= difturbance of our people with armed force have gone or rode] 
By theſe words they are to inquire of riots, routs, and all 
i unlawful aſſemblies. Crom. 8. 


3 Weights or meaſures] This clauſe was firſt eſtabliſhed by 
= the 34 Ed. 3. a And they have further power given 
q herein by ſeveraÞfubſequent ſtatutes, all which ſtatutes 
muſt be ſtrictly purſued in relation to the ſeveral offences. 


W Selling victuali.] Over this they have a juriſdiction given 
them, by the 2& 3 Ed. 6. c. 15. intituled, The bill of 
= Cconſpiracees of victuallers and craftſmen. 

8 And alſo of all ſberiſts, bailiffs, flewards, conſtables, keep- 
err of gaols, and other officers, who in the execution of their 
4 C2 Mees 


And of all and ſingular other crimes and offences of which 


Juſtites of the peace. 
offices have unduly behaved themſelves] This clauſe is ag 
ancient as the 4 Ed. 3: c. 2. on which it is founded. 
And it hath been ſuffered to remain in the commiſſion, 
not as of any neceſhty at all (ſince it is incident to every 
court of record to do correction upon whatſoever officers 
and miniſters do ſerve them), but only for the plainer de- 
claration of the power of theſe juſtices in that behalf, and 
for the more aſſured terrifying of ſuch as ſhall, either of 
contempt or negligence, do that which is amiſs. Lamb. 49. 


And ts inſpect all inditments ſo before you taken] But they 
connot proceed upon indictments taken before coroners, 
or juſtices of oyer and terminer or gaol delivery; but on 
indictments taken before the ſheriff in his turn they may 
proceed. Hales Pl. 168. | 


Or before other late our juſtices] This is founded on the 
ſtatute 11 H. 6. c. 6. which enaQts, that no indictment, 
plea, ſuit or proceſs ſhall be diſcontinued by a new com- 
miſhon ; but the juſtices in the new commiſſion, after they 
ſhall have the records of the ſame pleas and proceſſes be- 
fore them, ſhall have power to continue the ſaid pleas 


and proceſſes, and to hear and finally to determine the 


fame, as the former juſtices might have done. 


And to make and continue proceſſes] This is by venire, 
diſtringas, capias, or exigent, as the caſe ſhall be. And it 
differs from a warrant, in that a warrant is only to attach 
and convene the party before indictment, and may be 
either in the name of the king or of the juſtice ; but the 
proceſs iſſues after indictment, and mult be in the name 
of the king only. Dall. c. 193. 


Until they can be taken, ſurrender themſelves, or be out- 
lawed] For the proceſs is ſent out to this end, that either 
the party ſhall come in to anſwer and to be juſtified by 
the law; or elſe that he ſhall for his contumacy be de- 
prived of the benefit of the law. Lamb. 521. 


Or be outlawed] It is obſervable that the power of the 
Juſtices ſtops here, and goes no further; ſo that they 
cannot make out a capras ut/agatum, but the outlawry muſt 
* certified into the king's bench. Lamb. 521. 2 H. 

IE | 

But by the 12 Co. 103. they that have power to award 
proceſs of outlawry, have alſo a power to award a capias 
utlagatum, as incident to their authority and juriſdiction. 

Hear and determine] This power was firſt given to them 
by the ſtatute of the 18 Ed. 3. fl. 2. c. 2. and afterwards 
confirmed and enlarged by divers other ſtatutes. 
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Yet this clauſe doth not in propriety make the juſtices 
of the peace juſtices of oyer and terminer, becauſe that is 
a diſtinct commiſhon ; and therefore a ſtatute limiting an 
offence to be heard and determined before juſtices of oyer 
and terminer, gives not the power therein to juſtices of 
the peace. Hale's Pl. 165. 

And thereupon it 1s ſaid, that although they have power 
to hear and determine felonies, yet they cannot deliver a 
perſon ſuſpected thereof by proclamation (as juſtices of 
gaol delivery may) until an inquiſition taken; but if an 
inquiſition be taken, and an ignoramus found, they may 
deliver him as it ſeemeth. 2 H. H. 46, 47. 

Likewiſe, although commiſſioners of oyer and terminer 
may indict and try at the ſame ſeſſions, yet it hath been 
ruled otherwiſe in caſes of juſtices of the peace, unleſs by 
conſent : but certainly conſtant uſage and learned opinion 
muſt give that expoſition upon thoſe reſolutions, that it 
mult extend only to popular actions or indictments for 
miſdemeanors, and not in caſes of felony. 2 H. H. 48. 

By fines, ranſoms, americaments, forfeitures, and other 
means ro chaſtiſe and puniſh) Hereby the juſtices are now 
armed with far more ample authority and power, than the 
ancient conſervators of the peace were; for they had no 
power to convene the offender before them, nor to exa- 
mine, hear, or determine the cauſe, nor to puniſh, except 
in ſome few caſes as mentioned before. Dalt. c. 6. 

But the juſtices may not award any recompence to the 
party wronged, otherwiſe than by perſuaſion. Dalt. c. 5. 

Nevertheleſs, theſe words are inſerted, not as of ne- 
ceſſity (for the puniſhment of all offenders is implied in 
the word determine), but for the plainer declaration of the 


_ Juſtices power, and for the more aſſured terrifying of of- 


fenders. Lamb. 49. 
If a caſe of difficulty ſhall happen to ariſe) That is, a diffi- 


culty in point of law. Crom. 6. 

Then let judgment in n»wiſe.be given] But yet if they liſt 
to proceed without the judge's advice, their judgment is 
not void; but it ſtandeth good and.effectual, until it be 
reverſed by a ſuperior court. Lamb. 50. 


At certain days and places} That is, when they hold their 


ſeſſions, which they are empowered and required to do by 
ſeveral ſtatutes, | 


Laſtly, we have aſſigned you the aforeſaid A. B. keeper of 
the rollt] This is in purſuance of the ſtatute of the 37 H. 8. 


3 c. 1. 
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c. 1. which enacts, that the lord chancellor ſhall by com- þ 


miſſion aſſign ſuch perſon to be cuſtos rotulorum as the king 
ſhall by writing under his hand appoint. 


III. Oaths of office and qualification to be taken by 
Juſtices of the peace. 


$ \ 

Oath of office, On renewing the commiſſion of the peace (which ge- 
| nerally happeneth as any perſon is newly brought into the 
ſame) there cometh a writ of dedimus poteſtatem directed 9 

out of chancery, to ſome ancient juſtice (or other) to take 4 

the oath of him which is newly inſerted, which is uſually 

in a ſchedule annexed ; and to certify the ſame into that 

court, at ſuch a day as the writ commandeth. Unto 

which oath are uſually annexed the oaths of allegiance 


and ſupremacy. Lamb. 53. 
The form of which oath of office at this day is as fol- 


1 loweth: 
Wo Ye ſhall fear, that as juſtice of the peace in the county of 
1 * W. in all articles in the king's commiſſion to you directed, you 
Hall do equal right to the poor and to the rich, after your cun- 
ning, wit, and power, and after the laws and cuſtoms of the 
realm, and ſtatutes thereef made: And ye ſhall not be of coun- 
fel of any quarrel hanging before you : Lad that ye hold your 
ſeffrons after the form of the flatutes thereof made : And the 
iſſues, fines, and amerciaments that ſhall happen to be made, 
and all forfeitures which ſhall fall before you, ye ſhall cauſe to 3 
be entered without any concealment ( or embezilling ) and truly b 
fend them to the king's exchequer. Ye ſhall not let, for gift or 4 
other cauſe, but well and truly ye e ſhall do your office of Juſtice X 
F the peace in that behalf : And that you take nothing for your 7 
office of juſtice of the peace to be done, but of the king, and fees 9 
accuftomed, and coſts limited by ſtatute. And ye ſball not di- | 
rect, nor cauſe to be directed, any warrant (by you to be made) 15 
zo the parties, but ye ſhall direct them to the bailiff of the Jaid 4 
county, or other the king's officers or min i/ters, or other in- : 
different perſons, to do execution thereof. So help you God. 3 
This oath ſeems to be founded on the e of the * 
13 R. 2. c. 7. which enacts, that the juſtices ſnall be A 
ſworn duly and without fayour, to keep and put in execu- 44 
tion all the ſtatutes and ordinances touching their offices, 
And ſuch as have once taken the oaths under a writ of 
dedimus pateflatem, ſhall not be obliged, upon the ifſuing of 
a new commiſſion, to ſue out or have any other dedimus po- 
te/latem from the clerk of the crown; but the clerk of the 


peace, or his deputy, ſhall on every new commiſſion being 
| | MD iſſued, 
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iſſued, prepare a parchment roll, with the oaths annexed 
to and uſually taken under the ſaid writ ofdedims poteſtatem 
ingroſſed on ſuch roll, and (hall adminiſter without tee to 
ſuch juſtices the oaths in ſuch roll ſpecihed; which juſtices, 
having taken the ſaid oaths, ſhall ſubſcribe their names 
on the ſaid parchment roll; and the ſaid roll ſhall be 
kept amongſt the records of the ſeſſions. 1 G. 3. c. 13. 


91. 

But by the 7 G. 3. c. 9. Such perſons as have been or 
ſhall be appointed jultices by any commiſſion granted by 
his preſent majeſty, and have taken and ſubſcribed or hall 
take and ſubſcribe the oaths mentioned in the ſaid act of 
1 G. 3. and ſuch perſons as ſhall be appointed juſtices 
by any commiſſion which ſhall be granted after his ma- 
jeſty's demiſe by any of his ſucceſſors, and ſhall have, 
after iſſuing the firſt commiſſion whereby ſuch perſons ſhall 
be appointed juſtices in the reign of any ſucceeding king, 
taken and ſubſcribed the ſaid oaths, — ſhall not be obliged 
during the reign of his preſent majeſty, or during any 


23 


future reign in which ſuch oaths ſhall have been ſo taken 


and ſubſcribed as aforeſaid, to take and ſubſcribe the ſame 
oaths by reaſon of ſuch perſons being again appointed 
juſtices by any ſubſequent commiſſion which {hall be 
granted during any ſuch reign. [That is, they ſhall not be 
obliged to take and ſubſcribe the ſaid oaths more than 
once in one king's reign. ] 

By the 18 G. 2. c. 20. No perſon ſhall be capable of 
acting as a juſtice of the peace, who ſhall not, before he 
acts, at the ſeſſions of the county where he intends to act, 
take and ſubſcribe the oath following: 7 A. B. do favear, 
that I truly and bona fide have ſuch an eſtate, in law or 
equity, to and for my own uſe and benefit, conſiſting of 
(ſpecifying the nature of ſuch eſtate, whether meſſuage, 
land, rent, tithe, office, benefice, or what elſe) as doth 
qualify me to act as a juſtice of the peace for the county, ridi g, 
or diviſion 0 according to the true intent and meaning 
of an act of parliament made in the 18th year of the reign of 
his majeſly king George the ſecond, intitled, An AA to amend 
and render more effetual an act paſſed in the fifth year of his 
preſent majeſty's reign, intitled, An aft for the further quali- 
fication of juſtices of the peace; and that the ſame (except 
where it conſiſts of an office, benefice, or eceleſiaſtical pre- 
ferment, which it ſhall be ſuſhcient to aſcertain by their 
known and uſual names) is lying or being, or iſſuing out 4 
lands, tenements, or hereditaments, being within thegariſh, 
townſhip, or precintts of — or in the ſeveral pariſhes, 
4 toaunſDips, 


Nath of quali- 
fication, 
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townſhips, or precincts of in the county o 
in the ſeveral counties of ——— (as the caſe may be). 

Which oath taken and ſubſcribed, ſhall be kept by the 
clerk of the peace among the records of the ſeſſions. 

And the clerk of the peace ſhall, on demand, forthwith 
deliver an atteſted copy tg any perſon, paying 2 s. for the 
ſame ; which being proved to be a true copy of ſuch oath, 
ſhall be admitted in evidence on any iſſue in an action 
brought on this act. 

And if any perſon ſhall act as juſtice, without having 
taken and ſubſcribed the ſaid oath, or without being quali- 
fied as above, he ſhall for every offence forfeit 100 l.; half 
to the poor of the pariſh in which he moſt uſually reſides, 
and half to him who ſhall ſue, with full coſts. The pro- 
ſecution to be in fix months. | | 

And in ſuch aCtion, the proof of the qualification ſhall 
lie on the perſon againſt whom it is brought. 

And if the defendant intends to inſiſt on any lands not 
contained in ſuch oath, he ſhall, at or before the time of 
pleading, deliver to the plaintiff or his attorney a notice 
in writing, ſpecifying ſuch lands, and the pariſh and county 
where they are fituate (offices and benefices excepted, 
which it ſhall be ſufficient to aſcertain by their uſual 
names): And if the plaintiff in ſuch ſuit ſhall think fit 
thereon not to proceed further, he may with leave of the 
court diſcontinue ſuch fuit, on payment of coſts to the 
defendant as the court ſhall award. 

And upon trial no eſtate, but what is contained in the 
oath and notice, thall be admitted as avy part of the qua- 
lification. 5 8 

Provided, that where the qualification, or any part there- 
of, conſiſts of rent, it ſhall be ſuſheient to ſpecify in ſuch 
oath or notice, ſo much of. the lands, out of which ſuch 
rent is iſſuing, as ſhall be of ſufficient value to anſwer ſuch 
rent. a 4 

And if the plaintiff or informer ſhall diſcontinue (other- 
wiſe than as aforeſaid) or be non-ſuited, or judgment be 
given againſt him, he ſhall pay treble coſts, 

But this act ſhall not extend to any city, town or li- 
berty, having juſtices of their own; nor to any peer, lord 
of the privy- council, judge, attorney or ſolicitor general, 


or 


or to the juſtices of the great ſeſſions for Cheſhire and Wales, 


or to the eldeſt fon or heir apparent of a peer, or of any 
perſon qualified to ſerve as a knight of a ſhire. 


Nor to the oſſicers of the board of green cloth, or prin- 


- Cipal officers of the navy, or the two under ſecretaries in 


dach 
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each of the offices of the principal ſecretary of ſtate, or 
the ſecretary of Chelſea college, in their reſpective liber- 
ties; nor to the heads of colleges or halls, or vice-chan- 
cellor of either of the univerſities, or to the mayor of 
Oxford or Cambridge. | | | 

And by the 1 G. 3. c. 13. and 7 G. 3.c. 9. All perſons Thoſe oaths need 
who were juſtices at the demiſe of his late majeſty, or who Ns _ 
have been or ſhall be appointed juſtices by any commiſhon death of the 
granted or to be granted by his preſent majeſty or any of king. , 
his ſucceſſors, and have taken and ſubſcribed, or ſhall after 
the iſſuing of the firſt commiſſion, whereby they ſhall be 
appointed juſtices, have taken and ſubſcribed the oath of 

= ofhice before the clerk of the peace or his deputy as afore- 
ſai?, and alſo this oath, ſhall-not be obliged during thereign 
of his preſent majeſty, or during any future reign in which 
ſuch oaths ſhall have been ſo taken and ſubſcribed, to take 
and ſubſcribe the ſame again. And generally there is an 
indemnifying clauſe in ſome act in almoſt every ſeſſion of 
parliament, provided they qualify as aforeſaid accordin 
to the 18 G. 2. c. 20. within a time in ſuch act limited. 

Alſo he ſhall within ſix months take the oaths of -alie- oaths of allegi- 
giance, ſupremacy, and abjuration, and make and ſub. ance, ſupremacy, 
ſcribe the declaration againſt tranſubſtantiation, in one of tation. 
the courts at We/tminfler, or at the general or quarter 
ſeſſions of the place where he ſhall be or reſide, as other 
perſons qualifying for offices. 

[N. B. There is a clauſe of indemnity in ſome act of 

arhament almoſt every ſeſſion, to give further time to 
Juſtices of the peace to take the ſaid oaths, provided they 
take the ſame within the time therein ſpecified. And 
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, | p provided alſo, that the ſame ſhall not extend to any perſon 
+ againſt whom final judgment ſhall have been given ; nor 
99 to exempt any ſuch juſtice from ſuch penalties who ſhall 
b 9 act without being duly qualified. The laſt of which acts 
: is 39 G. 3. c. 5. | 
| IV, Fees to be taken by juſtices of the peace. 
, 8 In the oath of office above-mentioned are theſe words: 
Aud that you take nothing for your office of juſtice of the peace 
„ Pp to be done, but of the king, and fees accuſtomed, and cofls 
„ M8 limited by ſtatute. 
5 And by ſtatute their fees in many caſes are limited 
2 and aſcertained ; as is noted under their reſpeclive titles 
ö 1 where they fall in throughout this book. | 
q 
And 


2 


Juſtice being a 
party, 


Juſtices of the peace. 

And for the reſt, it is provided generally by the ſtatute 
of the 26 G. 2. c. 14. That the juſtices at Mid/ummer ſeſ- 
fions 1753, ſhall ſettle a table of their clerks fees ; which 
being approved by the juſtices at the next ſucceeding ſeſ- 
ſious, with ſuch alterations as the juſtices there ſhall think 
proper, ſhall be laid before the judges at the next aſſizes, 
who ſhall confirm the ſame, with ſuch alterations, addi- 


tions, or abatements, as to them ſhall appear juft and rea- 


ſonable : And the ſeſſions from time to time may make any 
other table of fees, and after the ſame ſhall have been ap- 
proved by the next ſucceeding ſeſſions, ſhall lay the fame 
before the judges at the next aſſizes, who may ratify the 
ſame in like manner: and no table of fees ſhall be vzlid, 
until confirmed by the judges. / 1. 

And if after three months from the time that ſuch 
table ſhall be confirmed, any juſtice's clerk {hall demand or 
take any other or greater fee than ſhall have been fo con- 
firmed, he ſhall forfeit 201. to him who ſhall ſue in three 
months. J. 2. 4. 

And the ſaid table of fees ſhall be depoſited with the 
clerk of the peace, who ſhall cauſe true copies thereof to 
be kept conſtantly in a conſpicuous part of the room 


where the ſeſſions are held, on pain of 10l. /. 
And by the 27 G. 2. c. 16. In Middleſex, the like table 


ſhall be confirmed, by the two lords chief juſtices, and 


the lord chief baron, or any two of them. /. 4. 


V. Some general directions relating to juſtices of the 
peace, not falling under any particular title of this 
book, 


Regularly, juſtices of the peace ought not to execute 
their office, in their own caſe; but cauſe the offenders to 
be convened or carried before ſome other jultice, or deſire 
the aid of ſome other juſtice being preſent. Dalt. c. 173. 

By Holt Ch. J. M. 10 V. The mayor of Hereford was 
laid by the heels, for fitting in judgment in a cauſe where 
he himſelf was leſſor of the plaintiff in ejectment, though 
he by the charter was ſole judge of the court. 1 Salk. 396. 

H. 3 An. The caſe of Foxham tithing in the county of 
Wilts. A juſtice of the peace was ſurveyor of the high- 


ways, and a matter which concerned his office coming in 


queſtion at the ſeſſions, he joined in making the order, and 
his name was put in the caption. By Holt Ch. J. It 


ought not to be; as if an action be brought by my lord 


chief juſtice Trevor in the court of common pleas, it muſt 
14 
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be before Edward Nevill, knight, and his affociates, and not 
before Thomas Trevor, &c. And it was quaſhed. 2 Salk. 
607. | 
77 16 G. 2. Great Chart and Kennington. An order of 
removal of a poor perſon from Great Chart to Kennington 
was quaſhed, becauſe one of the juſtices who made the or- 
der was an inhabitant of Great Chart at the time, and 
charged to the poor rate there. And by the court, no rule 
of law or reaſon is more eſtablithed, than that a judge 
ought to ſtand diſintereſted. Burr. Settl. Caf. 194. 

Yet in ſome caſes, if the juſtice ſhall act in his own 
cauſe, it ſeemeth to be juſtifiable ; as when a Juſtice ſhall 
be aſſaulted, or (in the doing his office eſpecially) thall be 
abuſed to his face, and no other juſtice preſent with him; 
then it ſeems he may commit ſuch offcnder until he ſhall 
find ſureties for the peace or good behaviour, as the caſe 
ſhall require : But if any other juſtice be preſent, it were 
fitting to deſire his aid. Dalt. c. 173. Str. 420, 421. 

And by the 16 G. 2. c. 18. (which ſcems to have been 
made in conſequence of the determination in the caſe of 
Great Chart and Kennington aforeſaid) the juſtices may do 
all things appertaining to their office, ſo far as the ſame re- 
lates to the laws for the relief, maintenance, and ſettlement 
of the poor; for paſſing and puniſhing vagrants; for repair 
of the highways; or toany other laws concerning parociual 
taxes, levies, or rates; notwithſtanding that they are rated, 
or chargeable with the rates within any place affected by 


ſuch their acts. Provided that this ſhall not empower any 


Juſtice for any county at large, to act in the determination 
of any appeal to the quarter-ſeſſhions of ſuch county, from 
any order, matter, or thing, relating to any ſuch pariſh, 
townſhip, or place, where ſuch juſtice is ſo charged or 
chargeable. ; 

And in the caſe of K. v. Yarpole, M. 31 G. 3. it was 
determined, that on an appeal to the ſeſlions againſt an 
order of removal, thoſe juſtices who are rated to the relief 


. of the poor in either of the contending pariſhes, have not 


a right to vote. Durnf. and Eaſt, 4 V. 71. 
And qs it is unjuſt in many caſes for the magiſtrate to at 
in his own cauſe, ſo it is alſo imprudent : Io which pur- 
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in his own cauſe. 


poſe the advice of L. Coke is applicable, who upon the oc- 


caſion of mentioning a certain judge, who made a ſettle- 
ment of his eſtate which, was void in law, and brought an 
action in his own name, which all the other judges, of his 
own ſhewing in the count, were of opinion did not lie, 
makes this obſeryation : That it is not ſafe for any man on 
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he never ſo learned) to be of counſel with himſelf in his 
own cauſe, but to take advice of other great and learned 
men; and the reaſon he gives is, for that men are gene- 
rally more fooliſh in their own concerns, than in thoſe of 
other people. 1 Ii. 377. 


If a juſtice exceed his authority, in granting a warrant, 


: yet the officer muſt execute it, and is indemniſied for ſo 


doing; but if it be a caſe wherein he hath no juriſdiction, 
or in a matter whereof he hath no cognizance, the officer 


ought not to execute ſuch warrant ; fo that the officer is 


bound to take notice of the authority and juriſdiction of 
the juſtice. Cro. Car. 394. 10 Co. 76. 

Thus if a juſtice ſend a warrant to a conſtable to take up 
one for ſlander, or the like, the juſtice hath no jurifdiction 
in ſuch caſes, and the conſtable ought to refuſe the execu- 
tion of it, Wood. b. 1. c. 7. 

But by the 24 G. 2. c. 44. If the officer in ſix days after 
demand ſhall grant to the party complaining the peruſal 
and copy of the warrant, he ſhall not be liable to any 
action, but the juſtice only. 

Where an act of parliament gives power to two juſtices 
finally to hear and determine any effence, or when they 
are to do any other judicial act, as making an order of 
baſtardy Ca], adjudging the ſettlement of a pauper [b}, 
appointing overſeers of the poor [e], allowing the inden- 
tures of a pariſh apprentice [d], and ſuch like, it is neceſ- 
ſary that they ſhould be both together to hear the evi- 
dence, and to conſult together, 

T. 2 G. Pancras and Rumbaid. There was an order of 
two jultices for the removal of a poor perſon from the 


pariſh of Pancras to Rumbald. Within three days, the 
Juſtices reciting that they were ſurpriſed, ſuperſeded it; and 


commanded the church-wardens toreturn the former order 
to be cancelled. It was inſiſted, that the juſtices could not 
iſſue ſuch a /uper/edeas. Dut by the court, The ſuper/ſedeas 


is well ſent by the juſtices, and to prevent the charge of 


an appeal. And the laſt order was confirmed. Str. 6. 
In the caſe of the mayor and corporation of York againſt 

Sir Lionel Pilkington, May 14, 1742, The plaintiffs claim- 

ed the ſole right of fiſhing in the river Ohe, and the de- 


_— 


a] Billings v. Prinn, Black. Rep. 1017. 
17 K. v. 2 St. Aldwwin's, Burr. Setil. Cap 136. 
K. v. Forreſt. Durnf. & Eaſt, 3 V. 38. 
* K. v. Hamſtall Kidware, Durnf. & Eaſt, ; V. 308. 
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fendant claimed a right likewiſe; and a bill and croſs bill 
were brought in chancery to eſtabliſh their ſeveral rights. 
Whilſt theſe ſuits were depending, the plaintiffs cauſed 
the agents of the defendant to be indicted at York ſetfions 
for a breach of the peace in fiſhing in their liberty. A 
motion was made in behalf of the defendant, to ſtop the 
proſecution. By the lord chancellor Hardwicke: This 
court hath not originally and ſtrictly any reſtraining power 
over criminal profecutions ; but, in this caſe, if the de- 
fendant had applied to the attorney-general he would have 
granted a noli proſegui. If an action of treſpaſs had been 
brought, this court would have ſtopped them. But, tho? 
I cannot grant an injunction, yet as the parties have ſub- 
mitted their right to this court, I can make an order to 
reſtrain the parties from proceeding at the ſeſſions, till the 
hearing of the cauſe in this court, and till further order. 
Which order was made accordingly. 2 Atk. 302. 

In ſummary convictions the party ought to be heard, 
and for that purpoſe ought to be ſummoned in fat; and 
if the juſtice proceed againſt a'perſon without ſummonin 
him, it would be a miſdemeanor in him, for which an 
information would lie. 1 Salk. 181. L. Raym. 1407. 
Str. 678. | | | 

But before an information 1s granted, the court will 
firſt require, that the conviction be removed before them. 
Str. 915. 

E. 11 G. 2. K. and Harwocd. The defendant being a 
Juſtice of the peace, was convicted on an information, for 
a conviction by him made of an alehouſe keeper, who was 

ever ſummoned or heard. It was nfoved, as of courſe, to 
diſpenſe with his appearance. 'This was oppoſed, unleſs 
there was ſome reaſon given, or aſſidavit made. And upon 
debate the court reſolved, it was not of coutſe; and the 
defendant afterwards appeared in perſon. Str. 1088. 

N. 9 G. K. againſt Todd and others. By the 6 G. c. 21. 
the juſtices of the peace have a juriſdiction given them in 
ſome caſes to receive an information, and make their de- 
termination, upon a ſeizure of brandy. Upon information 
Exhibited by the officer of the cultoms, the fact appeared 
not to warrant the ſeizure ; but the juſtice, in favour of 
the officer, refuſed to diſmiſs the information, ſo as the 
owners might have their brandy again. And now a man- 
damus was moved for, to compel him to determine the 
matter; which was granted accordingly. Str. 530. 

H. 7 G. K. againſt Newton and others. By the 1 G. 
c. 13. J 11. it is enacted, that two juſtices may ſummon 
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any perſon to take the oaths before them; and if they do 


not appear, then on oath of ſerving ſuch ſummons, the 


juſtices are to certify the ſame to the quarter ſeſſions, where 


if the party ſo ſummoned doth not appear to take the 


oaths, he ſhall ſtand convicted of recuſancy. The de- 
fendants were juſtices of the peace, and iſſued their ſum- 
mons accordingly ; but coming afterwards to underſtand, 
that the party was a gentleman of faſhion, and not ſuſ- 
pected to be againſt the government; leſt a tranſaction of 


this nature ſhould be an imputation upon him, they refuſed 


to give the proſecutor his oath of the ſervice of ſuch 
ſummons, that the matter might go no further. And 
now upon motion againſt them for an information, the 
court declared, that the juſtices had no diſcretionary 
power to refuſe to put the act in execution, and therefore 
ranted an information againſt them. Str. 413. 
Where a ſpecial authority is given to juſtices out of 


ſeſſions, it ought to appear in their orders, that that au- 


thority was exactly purſued. 2 Salk. 475. » 


In all cafes where juſtices may hear and determine out 


of ſeſſions (v4z. on their own view, or confeſſion, or 
oath of witneſſes) the juſtices ought to make a record in 
writing under their hands of all the matters and proofs ; 
which record notwithſtanding in many caſes they may 


| keep by them. Dalt. c. 115. 


And if upon ſuch conviction, the offender is to be fined 
to the king, then the juſtices are to eſtreat ſuch fine, and 
to ſend the eſtreat into the exchequer, whereby the barons 
of the exchequer may cauſz the ſaid fine or forfeiture to 
be levied for the king's uſe. Id. 

L. Hale ſays {contrary to the opinion of L. Coke), that 
the juſtices out of ſeſſions may iſſue their warrant for ap- 
prehending perſons charged of crimes within the cogni- 
zance of the ſeſſions, and bind them over to appear at the 
ſeſhons, although the offender be not yet indicted. 1 H. 
H. 579. 

But in another place he ſays, this ſeemeth doubtful; and 
that one thing which ſcemeth to make againſt it is, that in 
moſt caſes of this nature, though the party were indicted, 
or an information preferred, yet a capias was not the firſt 
proceſs, but a venire facias, and diſtringac. 2 H. H. 113. 

And Mr. Hawtins on this point faith thus: It ſeems that 
anciently no one juſtice could legally make out a warrant 
for an offence againſt a penal ſtatute, or other miſdemeanor, 
cognizable only by a ſeſhons of two or more juſtices ; for 
that one ſingle juſtice hath no juriſdiction of ſuch * 

an 
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and regularly thoſe only who have juriſdiction over a cauſe 
can award proceſs concerning it; yet the long, conſtant, 
univerſal, and uncontrolled practice of juſtices of the peace, 
ſeems to have altered the law in this particular, and to 
have given them an authority in relation to ſuch arreſts, 
not now to be diſputed. 2 Haw. 84. 

However, as the authority of juſtices of the peace is by 
the ſtatute law, and no ſtatute hath expreſly given to them 
ſuch power (unleſs in ſpecial caſes; which operate againſt, 
er than eſtabliſh, a general power); it ſeemeth beſt in 
ordinary caſes, and more conſonant to the practice of the 
ſuperior courts, to iſſue a ſummons againſt the offender, 
and not a warrant, in the firſt inſtance ; unleſs in caſes of 
felony, or where the offender in other reſpects is to ſuffer 
corporal puniſhment. 


Foraſmuch as moſt of the buſineſs of a juſtice of the 


peace conſiſteth in the execution of divers ſtatutes, which * 
cannot be ſufhciently abridged, but that they will come 
ſhort of the ſubſtance and body thereof, therefore it ſhall 
be ſafeſt for the juſtices to have an eye to the ſtatutes at 
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large, and thereby to take their further and better direc- 


tions for their whole proceedings: For (as L. Cole ob- 
ſerveth) abridgments are of good and neceſſary uſe to ſerve 
as tables, but not to ground any opinion, much leſs to 
proceed judicially upon them. Dalt. c. 173. 

In like manner, it is not ſafe for them to truſt alto— 
gether to the care and judgment of their clerks, in draw- 
ing warrants and other inſtruments; much leſs, to the 
{kill of pariſh officers in making copies of orders, and 
the like; But rather it is adviſable to have good printed 


forms; and inſtead of copies to be taken upon occaſion, 
to make out duplicates, 


Hl. Their indemnity and protection by the law in the 


right execution of their office ; and their puniſhment 
for the omiſſion of it, | 


A juſtice of the peace is ſtrongly protected by the law, 
in the juſt execution of his office. 

Thus, in the firſt place, he is not to be ſlandered or 
abuſed ; as appears by the following report. M. 11 G. 
Alon and Blagrave. The plaintiff declared, that he was 
a juſtice of the peace; and that, upon a colloquium of him 
and the execution of his office, the defendant ſaid, You 
are a raſcal, a villain, and a liar. After verdict for the 

plaintiff 
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plaintiff it was moved in arreſt of judgment, that theſe 
words are not actionable. It was urged for the plaintiff; 
There is a great difference between magiſtrates and com- 
mon tradeſmen : Words of the latter muſt affect them in 
their particular way of dealing; but any thing that tends 
to impeach the credit of the former is actionable: And 
although an ind:#ment might not lie for theſe words, as 
perhaps not tending to a breach of the peace, yet never- 
theleſs they are afonable ; for in many caſes words are 
actionable which are not indictable. After conſideration, 


Pratt Ch. J. delivered the opinion of the court, that 


though raſcal and villain were uncertain, yet being joined 


with /iar, and ſpoken of a juſtice of the peace, they did 


import a charge of acting corruptly and partially, and 
therefore there ought to be judgment for the plaintiff. 
Str. 617. L. Raym, 1396. 

Afterwards, T. 15 G. 2. Kent and Pocock. Theſe words 
ſpoken of a juſtice of the peace in the execution of his 
office, and relating thereto, were held actionable, viz. 
Mr. Kent ira rogue ; according to the aforeſaid caſe of 
Afton and Blagrave. Str. 1168. ihe 

E. 7 G. K. and Revel. The defendant was indicted, for 
ſaying of Edward Laurence a juſtice of the peace, in the 
execution of his office, You are a rogue and a liar. It was 
moved, after verdict for the king, in arreſt of judgment, 
that though the juſtice might have committed him for the 
contempt, yet the words are not indidtable, fince it is 
not to be preſumed they would provoke the juſtice to a 
breach of the peace, which is the reaſon why indictments 
have been held to lie for words. But by the court, 'The 
allowing he might be committed, ſhews they were indict- 


able. It is true, the juſtice may make himſelf judge and 


puniſh him immediately; but ſtill, if he thinks proper to 
proceed leſs ſummarily by way of indictment, he may. 
The true diſtinction is, that where the words are ſpoken 
in the preſence of the juſtice, there he may commit; 
but where it is behind his back, the party can be only 
indicted for a breach of the peace. Judgment for the king. 
. 420. _—_ | 

T. 14 C. 2. K. and Pococh. An information was moved 
for againſt the defendant, on account of words ſpoken of 
Mr. Kent a juſtice of the peace. And the affidavit ſtated, 
that in a converſation about a warrant granted by Mr. 
Kent, the defendant aſked, if Mr. Kent was a ſworn juſtice; 
and being anſwered, to be ſure he was, elſe he would not 
act, the defendant replied, I be is a ſworn juſtice he is a 


8 rogue, 
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rogue, and a foreſworn rogue. To this it was objeCted, that 
the words were not ſpoken to him in the execution of his 
office, but only in relation to what he had formerly done : 
And by the court, There ought to be no information; it 
is not the ſame inſult and contempt, as if ſpoken to him 
in the execution of his office, which would make it a 
matter indictable. Str. 1157. 
Nevertheleſs, according to the diſtinction in the afore- 
ſaid caſg of Afon and Blagrave, although an information or 
indifment might not lie, yet it doth not follow but that 
the words were actionable; and ſo it ſeemeth to have been 
held in the caſe laſt but one abovementioned, of Kent and 
Pococt, which ſeemeth to have been no other than an action 
brought for this very ſame offence, after it had been deter- 
mined that an information would not lie. > 
In the next place; he is not puniſhable at the ſuit of the 
party, but only at the ſuit of the king, for what he doth 
as judge, in matters which he hath power by law to hear 
and determine without the concurrence of any other; for 


Is not puniſhable 
for a mere error 
in judgment. 


regulatly no man is liable to an action for what he doth as 


judge: But in caſes wherein he proceeds miniſterially, 
rather than judicially, if he acts corruptly, he is liable to 
an action at the ſuit of the party, as well as to an inform- 
ation at the ſuit of the king. 2 Haw. 85. 

And more explicitly, in the caſe of the K. v. Young and 
Pitts, eſquires, juſtices of the peace for Wiliſbire, E. 
31 G. 2. which was upon an information moved for againſt 
the juſtices, for arbitrarily and unreaſonably refuſing to 
grant an alehouſe licence; L. Mansfield, Ch. J. declared, 
that the court of king's bench hath no power or claim to 
review the reaſons of juſtices of the peace, upon which 
they form their judgments in granting licences by way of 

peal from their judgments, or over- ruling the diſcretion 
in that behalf intruſted to them. But if it clearly appears, 
that the juſtices have been partially, maliciouſly, or cor- 


ruptly influenced in the exerciſe of this diſcretion, and have 


(conſequently) abuſed the truſt repoſed in them, they are 

liable to proſecution by indictment, or information; or 

even, _—_— by aCtion, if the malice be very groſs and 
f 


and intention pure, God forbid that they ſhould be 


puniſhed. And' he declared that he ſhould always lean 


towards favouring them; unleſs partiality, corruption, or 


malice ſnall clearly appear. Mr. J. Deniſon alſo expreſsly 
allowed. the diſcretionary power of the juſtices in granting 


. licences, without appeal from their judgments, or having 


Vor.. III. D their 


their judgment is wrong, yet their heart 
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their juſt and honeſt reaſons reviewed by any body. But 
et, an improper and unjuſt exerciſe of their diſcretion, 
he ſaid, ought to be under control. But it muſt. be a 
clear and apparent partiality or wilful miſbehaviour, to 
induce the court to grant an information: Not a mere 
error in judgment. Mr. J. Feſter concurred in the fame 
general principles. And Mr. J. Wilmot was alſo very 
explicit, that the ſole diſcretion of granting licences is in 
the juſtices of the diviſion. Which being ſo, the rule is 
invariable, that this court will never interpoſe to puniſh a 
juſtice of the peace for a mere error in judgment. There- 
fore, even ſuppoſing the juſtices in the preſent caſe to have 
been miſtaken from beginning to end; yet there is no 
ground, from any of the aftidavits, to infer any partiality, 
malice, or corruption. And the court being unanimoufl 
of opinion, that the juſtices had acted in this affair wit 
candour and impartiality, diſcharged the rule to ſhew 
cauſe, with coſts. Burr. Mansf. 5 56. | 
And in the caſe of the K. and Cox, E. 32 G. 2. On 


- ſhewing cauſe why an information ſhould not be granted 


againſt the defendant, being a juſtice of the peace, for re- 
fuſing to receive an information againſt a baker for exer- 
ciſing his trade on a Sunday; the court declared, that they 
would never grant an information againſt a juſtice for a 
mere error in judgment : But in this caſe they were of 
opinion that the juſtice had acted right in refuſing ; and 
they ordered the rule to be diſcharged, with coſts. 
Burr. Mansf. 785. 

And finally, in the caſe of the K. v. Palmer and Baine, 
eſquires, and others, E. 1 G. 3. Upon ſhewing cauſe 
why an information ſhould not be granted againſt two 
juſtices of the peace and others, for a mifdemeanor, 
relating to the conviction of a poacher, and the circum» 
ſtances attending it; the court thought proper, on con- 
ſideration of the affidavits, to diſcharge the rule, as to all 
the defendants; with coſts to be paid to the juſtices, but 
without coſts as to the others. And they were, upon this 
eccaſion, moſt explicit in their declaration, that even 
where a juſtice acts illegally (which however was not the 
preſent caſe), yet if he has acted honeſtly, and candidly, 
without oppreſſion, malice, revenge, or any bad view or 
ill intention whatſoever, the court will never puniſh him 


in this extraordinary courſe of an information; but leave 


the party complaining to their ordinary legal oper or 
method of proſecution, by action or by indictment. Bur. 
Mansf. 1162. TER s 6 2000 5 | 
312144 A 11.4989 
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So in the caſe of X. v. Jackſon and another, Caf. Durnf. 
& Eaft, 1 V. 653. Per Cur, Wherever magiſtrates 
act uprightly, tho'ꝰ they may miſtake the law, no inform- 
ation will be granted againſt them. But, if they act im- 
properly, knowingly, information ſhall be granted, as in 
the caſe of K. v. Holland and another, 27 G. 3. Caſ. 
Durnf. & Eaſt, 1 V. 692; and K. v. Filewood and an- 
other, E. 26 G. 3. for granting an ale licence, previouſly 
refuſed by other juſtices, upon good grounds, inform- 
ations were granted. 


And the juſtice ſhall not be liable to be puniſhed both | 


ways, that is, both criminally and civilly ; but before the 
court will grant an information, they will require the party 
to relinquiſh his civil action, if any ſuch is commenced. 
And even in the caſe of an indictment, and though the 
indictment is actually found, yet the attorney-general (on 
application made to him) will grant a nol: proſequi upon 
ſuch indictment, if it appear to him that the proſecutor is 
determined to carry on a civil action at the ſame time. 
Bur. Mansf. 719. K. and Fielding. H. 32 G. 2. 

In the next place, by the 7 J. c. 5. it is enacted, that 
if any aCtion ſhall be brought againſt a juſtice for any 
thing dorte by virtue of his office, he may plead the gene- 


ral iſſue, and give the ſpecial matter in evidence; and if 


he recovers, he ſhall have double- coſts. a 

And by the 21 J. c. 12. ſuch action ſhall not be laid, 
but in the county where the fact was committed. 

And moreover, by the 24 G. 2. c. 44. it is enacted, that 
no writ ſhall be ſued out againſt, or copy of any proceſs 
at the ſuit of a ſubject ſhall be ſerved on any juſtice, for 
any thing done by him in the execution of his office; until 
notice in writing ſhall have been given to him, or left at 
his uſual place of abode, by the attorney for the party, 
one month before the ſuing out, or ſerving the ſame ; 
containing the cauſe of action, and indorſed with his 
name and place of abode; for which he ſhall be entitled 
to a fee of 20 8. and no more. / 1. 

And unleſs it is proved upon the trial, that ſuch notice 
was given, the juſtice ſhall have a yerdiCt and coſts. / 3. 

And the juſtice may at any time, within one month 
after ſuch notice, tender amends to the party complaining, 
or to his attorney; and if the ſame is not accepted, he may 
plead ſuch tender in bar to the action, together with the 
plea of not guilty, and any other plea with leave of the 
court; and if upon iſſue joined, the jury ſhall find the 
amends tendered to have been. ſufficient, they ſhall give a 
D 2 a verdict 
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verdict for the defendant; and in ſuch caſe, or if the plain- 


tiff ſhall be nonſuit, or difcontinue, or if judgment be 


given for the defendant upon demurrer, the juſtice ſhall be 


entitled to the like coſts, as if he had pleaded the general 
iſſue only. And if the jury ſhall find that no amends, or 
not fufficient, were tendered, and alſo againſt the defend - 
ant on ſuch other plea, they ſhall give a verdict for the 
plaintiff, and ſuch damages as they ſhall think proper, 
which he ſhall recover with coſts. / 2. | 
And if the juſtice ſhall neglect to tender amends, or ſhall 
have tendered inſufficient, before the aCtion brought, he 
may, by leave of the court before ifſue joined, pay into 
court ſuch ſum as he ſhall ſee fit; whereupon ſuch proceed- 


. ings and judgment ſhall be had, as in other actions where 


the defendant is allowed to pay the money into court. /, 4. 

And nv evidence ſhall be permitted to be given by the 
plaintiff on trial, of any cauſe of action, except ſuch as is 
contained in the notice. /. 5. 

And no action ſhall be brought againſt any conſtable or 
other officer, or any perſon aCting by his order and in his 
aid, for any thing done in obedience to the warrant of a 
juſtice, until demand hath been made, or left at the uſual 
place of his abode, by the party, or by his attorney, in 
writing, ſigned by the party demanding the ſame, of the 
peruſal and copy of ſuch warrant, and the ſame hath been 
refuſed or neglected for ſix days after ſuch demand: And 
if after compliance therewith, any ſuch aCtion ſhall be 


brought, without making the juſtice, who ſigned the war- 


rant, defendant ; on producing and proving ſuch warrant 
at the trial, the jury ſhall give their verdict for the defend- 
ant, notwithſtanding any defect of juriſdiction in the juſ- 


tice. And if ſuch action be brought jointly againſt the 


juſtice and conſtable, on proof of ſuch warrant the jury 
ſhall find for the conſtable : And if the verdict ſhall be 
given againſt the juſtice, the plaintiff ſhall recover his coſts 
againſt him, to be taxed in ſuch manner by the proper 
officer, as to include ſuch coſts as the plaintiff is liable to 
pay to ſuch defendant, for whom ſuch verdiCt ſhall be 
found. / 6. | 

And moreover, no action ſhall be brought againſt any 
jaltice for any thing done in the execution of his office, 


unleſs commenced within ſix months after the act com- 


mitted. / 8. 

On the other hand, it is enacted likewiſe, by the laſt 
mentioned ſtatutes, that where the plaintiff in ſuch action 
againſt a juſtice, ſhall obtain a verdict, and the judge ſhall 
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in open court certify on the back of the record, that the. 
injury for which ſuch action was brought, was wilfully and 
maliciouſly committed, the plaintiff ſhall have double coſts. 
24 G. 2. c. 44 . *- | 

Moreover, if a juſtice will not, on complaint to him 
made, execute his office, or ſhall miſbehaye in his office, 
the party grieved may move the court of king's bench, 
for an information, and afterwards may apply to the 
court of chancery to put him out of the commiſſion. 
Crom. 7. 2 Ath. 2. 

But the moſt uſual way of compelling them to execute 
their office in any caſe, is by writ of mandamus out of the 
king's bench. 

And in actions brought againſt the juſtices (for miſde- 
meanor in the execution of their office), they are obliged 
to ſhew the regularity of their convictions ; and the in- 
formations laid before them, upon which the convictions 
are grounded, muſt he produced and proved in court. 
1 Se. Caſ. 372. Hill and Bateman, 12 G. 

In the caſe of the King and Symonds, E. g G. 2. An 
information was moved for againſt the defendant, for 
aſſaulting and beating the mayor of Yarmouth, being a 
juſtice of the peace, in the execution of his office. On 
ſhe wing cauſe, the queſtion was, Whether the defendant 
could juſtify, the mayor having ſtruck him firſt.— By 
L. Hardwicke, Ch. J. He may juſtify it; for though a 


magiſtrate is protected by the law whilſt he is in the 


execution of his office, yet in this inſtance he hath for- 
feited that proteCtion, by beginning a breach of the peace 
himſelf. Caſes in the time of L. Hardwicke, 240. 

T. 12 G. 3. K. & Skinner. On motion to quaſh an 
indictment againſt Mr. Skinner, a juſtice of the peace for 
the town of Poole, for ſcandalous words ſpoken by him 
in the general ſeſſions of the peace, in which he ſaid to 
the grand jury, © You have not done your duty; you have 
e diſobeyed my commands; you are a ſeditious, ſcandal- 
sous, corrupt, and perjured jury.” ——It was urged in 
ſupport of the indictment, that it was of high importance 
that the jury, who are one of the main pillars of the con- 
ſtitution, ſhould not be thrown into open contempt ; that 
an action by any of them ſeparate would not be good, 


becauſe the offence is not againſt them in their ſeveral and 


ſole capacity, but againſt them as one body, as a grand 
jury; and neither could they ſue jointly, becauſe they are 
no corporate body: therefore the remedy by indictment is 
Proper and necefiary, and is the only remedy ns | can 

| ave, 
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have, this being the natural and uſual proceſs in all crimes 


againſt the public. On the other hand, againſt the indict- 
ment, it was contended, that this is a new and very ſingu- 
lar proceeding. If the words were not ſpoken againſt the 
Jury in the execution of their office, they are not words 
liable to an indictment; and if they were ſpoken, whilſt 
they were ſitting in the execution of their office, the judge 
was alſo ſitting in the execution of his office; and the 
principle is clear, that a judge of a court of record is 
not liable to an indictment for words ſpoken by him fitting 
as judge.— By L. Mansfield, Ch. J. As the counfel in ſup- 
port of the indictment have not found any precedent in the 
hiſtory of England for an indictment of this kind, I am 
willing to give them time till next term to find any/ 
What the counſel on the other fide have obſerved is very 
Juſt; neither party, jury, nor judge, can be put to anſwer, 
civilly or criminally, for words ſpoken in office. If the 
words ſpoken are opprobrious, or not relevant to the caſe 
in hand, the court will take notice of them as a contempt, 
and examine on information. If any thing of mala mens 
is found on ſuch inquiry, it will be puniſhed ſuitably 
The words are extremely improper. If the party were 
not a borough juſtice, I think there might be ground to 
apply to the great ſeal to remove him from his office. But 
to go upon an indictment, would be ſubverſive of all ideas 
of a conſtitution. If any precedent can be found, you 
{ſhould have time to make uſe of it; otherwiſe it would be 
proper to quaſh the indictment immediately. Loft, 55. 

Other matters relating to the very extenſive office of 
this magiſtrate, may be found under their proper heads, 
in almoſt every title of this book. 


Labourers. See Servants. 
Landlord and Tenant, See Diftreſs. 
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THE land tax hath ſucceeded into the place of the 
ancient fifteenths and ſubſidies: And the land tax 


acts are framed in many reſpects after the manner of the 
ancient ſubſidy acts. * 
0 We 
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We meet with the payment of #fteenths as far back as 
the ſtatute of Magna Charta in the concluſion of which, 
the parliament grant to the king, for the conceſſions by 
him therein made, a fifteenth part of all their moveable goods. 

This taxation was originally ſet upon the ſeveral indi- 
viduals. Afterwards, to wit, in the eighth year of Edward 
the third, a certain ſum was rated upon every town, by 
commiſſioners appointed in the chancery for that purpoſe, 
in like manner as commiſſioners are now appointed by the 
ſeveral land tax acts for carrying the ſaid acts into execu- 
tion; which commiſhoners rated every town at the fif- 
teenth part of the value thereof at that time, and their 
taxation was recorded in the exchequer : And the inhabi- 
tants rated themſelves proportionably for their ſeveral 
parts to make up the general ſum upon the whole town- 
ſhip. This reg amounted in the whole to 29, oool. 
or near thereabouts. 

But as the neceſſities of government multiplied, and the 
values of things encreaſed, this fifteenth was inſufficient 
for the occaſions of the public; and thereupon the num- 
ber of fifteenths was augmented to two or three fifteenths. 
Which ſtill proving defective, another and quite different 
taxation was ſuperadded, namely the /ib/idy ; which was 
an aid to be levied of every ſubject of his lands or goods, 
after the rate of 4s. in the pound for lands, and 28. 8d. 
for goods. And accordingly, in the ancient ſubſidy acts, 
there is firſt a grant of ſa many #fzeenths, and then the 

ant of a /ubſedy. 

Theſe fifteenths were certain, as hath been ſaid, from 
the time of the eighth of Edward the third; but the fb4dy 
was uncertain, and amounted anciently to about 70,0001.; 
and a ſubſidy of the clergy at the ſame time (including the 
monaſteries) was 20,0001. In the 8 Eliz. a ſubſidy 
amounted to 120,000 l. In the 40 Ez. it was not above 
78,0001, Afterwards it ſell to 70,0001. ; and by reaſon 
of a looſe and uncertain way of aſſeſſing the fame, kept 
continually decreafing, until the parliament found it ne- 
ceſſary to change the method of taxation, and in the time 
of the long parliament certain ſums were fixed upon the 
ſeveral counties; which courſe of taxation ſtill continues. 


2 Inſt. 77. 4 Inſt. 33, 34. Hume's Hiſt. of Eng. vol. 5. 


P. 226, 7. Gilb. Excheg. ch. 14. 


And the ſum fixed by 38 G. 3. c. 5. /. 1. to be paid 
in Great Britain is 2,037,627 1. 9s. d. which is now 
made perpetual. 


D 4 The 


40 Land tax. k 
Preſent land tax The land tax acts have hitherto been annual, but by 
made perpetual. 38 G. 3. c. 60. after reciting, that it may materially con- 

/ duce to ſtrengthen public credit, that the duty now pay- 

able for -one year on land ſhould be made perpetual, 
ſubject to redemption by purchaſe on conditions herein ſet 
forth; It is enacted, that the ſeveral ſums charged by 
virtue of an act of the preſent ſeſſion of parliament (a) 
granting an aid for the 2 of the year 1798, on the 
reſpective counties, ridings, ſtewarties, cities, horoughs, 
cinque- ports, towns, and places, in reſpect of the manors, 
meſſuages, lands, tenements, and hereditaments in the 
aid act mentioned, lying within the ſame reſpectively 
to be raiſed and paid within one pr from 25th March 
1798; ſhall, after the expiration of the ſaid term, (except 
as hereinafter mentioned,) continue, and be raiſed and paid 
after the 25th March in every year for ever. And all 
powers and proviſions contained in the ſaid act (a), as far 
as the ſame are not varied or otherwiſe provided for b 
this act, ſhall continue and be in full force, and be duly 
obſerved and put in execution, as fully as if repeated and 
re- enacted in this act; ſubject nevertheleſs to the regu- 
lations and conditions of redemption or purchaſe herein 
mentioned. /. 1. 
Tax on perfonal Provided always, that none of the proviſions here in 
eſtates and fer: contained ſhall extend to any ſum charged by the ſaid act 
quiſites of office, ; g 
of this ſeſſion (a, upon any eſtate in ready money, debts, 
goods, wares, merchandize, or perſonal eſtate ; or on any 
perſon in reſpect of any publick office or employment of 
profit, or any ſalaries, gratuities, bounty monies, rewards, 
fees, profits, perquiſites, advantages, penſions, annuities, 
ſtipends, or yearly payments, payable out of the public 
revenues ; but the ſums charged thereon, ſhall after 25th 
March 1799 be aſcertained, raiſed, collected, and paid, 
according to the directions of any act to be paſſed for 
Such tax to be that purpoſe (5). And the ſums charged upon ſuch eſtates 
1 in the year ending 25th March 1799, ſhall be diſ- 
tinguiſhed from thoſe on land, in the aſſeſſment and du- 
| plicate. / 2, 3. 5 | | 
Land tax not And as ſoon after the 25th March 1799 as circumſtan- 
purchaſed by ces will permit, the commiſſioners appointed for the 
Proprietors © de purpoſes of this act, or any two of them, where the 
perſons, ſubject 
to redemption, "_— | * 
(a) 38 G. 3. c. 85. | | 
(5) See 39 G. 3. c. 3. Poſt, Head Second Meeting, c. 
whole 
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| whole of the land tax ſhall not have been contracted for, 


ſhall put up to ſale by public auction or otherwiſe, as the 
treaſury ſhall direct, the whole, or any part of ſuch land 
tax ſo remaining unſold, within their reſpective diſtricts, 
and ſuch commiſſioners may contract for the ſale thereof, 
as they, with the approbation of the treaſury, ſhall think 
fit, ſuch ſales to be completed by ſuch rules as are herein 
preſcribed. Provided, that in every ſuch contract a 
clauſe or proviſo ſhall be inſerted for the redemption of 
ſuch land tax by the perſon in poſſeſſion, or having any 
beneficial or future intereſt in ſuch lands. Provided alſo, 
that in ſuch caſes, all ſuch lands whereon the land tax ſo 
purchaſed as laſt aforeſaid ſhall be charged, ſhall, until 
ſuch redemption take place, be ſubject to a new aſſeſſ- 
ment of the ſaid land tax from year to year, by an equal 
rate according to the annual value thereof in common 
with each other, without any power in ſuch purchaſer to 
exonerate the ſame from ſuch land tax, or to fix the rate 
of land tax to be charged thereon. /. 68. 

And the whole of the land tax charged on any pariſh or 
place ſhall (notwithſtanding the diſcharge of any part 
thereof) continue to be inſerted in the certificates of 
aſſeſſments to be ſigned by the commiſſioners of the land 
tax, ſo long as any part of the proportion of land tax 
charged on ſuch pariſh or place ſhall remain payable, 
either to his majeſty, or to any ſuch purchaſer as afore- 
ſaid; and that all ſuch lands, &c. which ſhall not be 
exonerated by this act from ſuch land tax, ſhall continue 
ſubject to a new aſſeſſment yearly, and from year to year, 
by an equal rate according to the annual value thereof, 
not exceeding in any year 48. in the pound on ſuch an- 
nual value. And that ſuch part of the ſaid land tax which 
{hall remain payable as aforeſaid in any pariſh or place, 
{hall be raiſed, collected, and received, in ſuch and the 
like form and manner, and under ſuch penalties and 
diſabilites, and according to ſuch rules and directions, as 
if the lands charged with the land tax ſo remaining pay- 
able as aforeſaid, formed an entire pariſh or place, and 
as preſertbed, directed, and appointed by the ſaid act of 
this ſeſſion, with reſpect to the quota of each pariſh or 
place. Provided, that upon the delivery of the certificates 
and precepts to the collectors, for the recovering ſuch part 
of the land tax as ſhall ſo remain payable, ſhall retura in 
their ſchedule to the receiver general, the amount'of the 
land tax redeemed in ſuch pariſh or place, and from. the 
payment of which, ſuch place ſhall be exonerated. /. 74. 

4 | | And 


41 


Until redeemed, 
the land to 
remain ſubject 
to the tax, 


Where the whole 
tax in any place 
ſhall not be ſold, 


To remain ſub- 
ject to a new 
aſleſſment. 


The amount of 
the tax redeemed 
to be inſerted by 
the collectors in 
their ſchedules. 


42 Land tar. 

Perfons neglect- And if any perſon, after entering into hy contract for 
Ing to complete the purchaſe of the land tax, ſhall afterward refuſe or | 
their contracts. neglect to complete the ſame by the due payment of the 
| ſeveral inſtalments, ſuch contract ſhall be void, and the 
tax ſhall be revived, and ſhall be again aſſeſſed, and col- 
lected for the uſe of his majeſty, or be again ſold by the 
commiſhoners ſpecially appointed ; and the perſon ſo 
making default, ſhall forfeit the value of the firſt inſtal 

ment. / 96. | 
Where land tx And if any aſſeſſment of land tax which ſhall continue 
9 to be charged in purſuance of this act, ſhall at any time 
in the pound, hereafter exceed 4s. in the pound on the annual value, 
the ſame ſhall be ſubject to an abatement in the manner 
directed by the fai act of this ſeſſion, and after ſuch 
abatement, an aſſeſſment ſpecifying the ſame ſhall be 
made accordingly, and duplicates thereof ſhall be returned 
to the receiver general, commiſſioners of taxes, and the 
office of the king's remembrancer, as direted in other 

| caſes of aſſeſſments. /. 103. 

Time and man- And the land tax purchaſed by any perſon not entitled 
93 to preference by this act, ſhall not be ſubject to redemp- 
tion, until the dividends ariſing from the produce of ſtock 
made by the commiſſioners for redeeming ſuch part of 
the national debt which exiſted previous to the com- 
mencement of the preſent war, ſhall ceaſe to accumulate, 
and be conſidered as redeemed, and in the diſpoſal of 
parliament. / 92. | 
And after ſuch period, and at any time during three 
years then next enſuing, every perſon being in poſſeſſion 
of, or beneficially entitled to any manors, meſſuages, lands, 
tenements, or hereditaments, charged with land tax which 
ſhall have been purchaſed by virtue of<this act, ſhall in 
the order in which they reſpectively ſhall he entitled to 
redeem their land tax according to the rate of preference 
in this act mentioned, be entitled to treat with the com- 
| miſſioners ſpecially appointed for that purpoſe, in the like 
0 manner in all reſpects as he might have done at firſt, and 
upon the like terms and conditions: provided that ſuch 
perſon within twenty-one days after making ſuch contract, 
give notice in writing to the receiver general, ſpecifying: 


4 the amount of the tax ſo redeemed, and the place where 
l wig charged, and fuch receiver general ſhall give notice in 
10 writing of- ſuch redemption to the original purchaſer of 


ſuch tax, or perſon entitled to receive the ſame, and all 


1 9 8 to ſuch original purchaſer ſhall ceaſe. /. 93. 
' As 
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Land tar. 


As the land tax not purchaſed will remain to be col- 


lected as before, it is thought proper to continue the ſame 
under the following heads: 


I. The firſt meeting of the commiſſioners, for iſſuing 
precepts to return aſſeſſors. 1 
II. The ſecond meeting: Charge to the aſſeſſors, 
and therein concerning the manner of laying 
the aſſeſſment. 
III. The third meeting: Signing the aſſeſſment, with 
warrant to collect. 
IV. Fourth meeting: The appeal. 
J. Collecting. . 
VI. Collector paying to the recei ver- general. 
V1I. Receiver paying into the exchequer. 
VIII. Duplicates to be tranſmitted. 
IX. General penalty on officers not doing their duty, 
X. Indemnity of officers in doing their duty, 


IJ. The firſt meeting of the commiſſioners, for iſſuing 
precepts to return aſſeſſors. 


% 

By 38 G. 3. c. 5. no perſon ſhall be capable to act as 
commiſſioner in any county or riding at large (the coun- 
ties of Merioneth, Cardigan, Carmarthen, Glamorgan, 
Montgomery, Pembroke, and Monmouth excepted) unleſs he 


be ſeized of lands, tenements, or hereditaments, being 


freehold, copyhold, or leaſehold, over and above all ground 
rents, incumbrances, and other reſervations, payable out 
of or in reſpect of ſuch leaſehold eſtates, which were 
taxed or did pay, in the year next before, in the ſame 
county or riding, for the value of 1001. a year of his own 


* eſtate. /,. go. | 


But this ſhall not extend to commiſſioners being inha- 
bitants of cities, boroughs, towns corporate, or cinque 
ports, or the inns of court or chancery. / 92. 

And no attorney or folicitor, or perſon praCtiſing as 
ſuch, ſhall act as commiſſioner, without having 1001. a 
Tour as above. Nor ſhall any receiver-general, or col- 

ector of any aid granted to his majeſty, act as commiſ- 
fioner, / 92, 


And 


4.3 


Qualification of 


Cummiſnoners. 


To take the 
oaths. 


Time and place 
of meeting. 


Subdividing. 


Receĩ ver- gene- 


Land tax. 


And if any commiſſioner diſabled ſhall preſume to act, 
he ſhall forfeit 5ol. to him who ſhall ſue (in ſix months, 
5 G. 3. c. 21.) 38 G. 3. c. 5. / 96. | 

And if there 1s not a ſufficient number of qualified 
commiſſioners within any city or place for which com- 
miſſioners are particularly appointed, the commiſſioners 
of the county may act therein. /. 86. 

And no commiſſioner ſhall act, until he hath taken the 
oaths of allegiance, ſupremacy and abjuration, which ſhall 
be adminiſtered to him by two or more commiſſioners, 
on pain of 200]. to the king. [And by 28 G. 3. c. 2. 
. 49. likewiſe, if required, an oath ſpecifying in writing 
the pariſh, ſituation, quantity of land, whether freehold or 
copyhold, of the premiſes which entitle him to aCt as a 
commiſſioner.] 38 G. 3. c. 5. / 49, 50. 

And they ſhall meet at the moſt uſual and common 

laces of meeting, on or before April 30. /. 7: 

At which firſt meeting, they may ſubdivide themſelves, 
and the other commiſhoners not then preſent, ſo as three 
or more be appointed for each diviſion : but ſhall not 
thereby reſtrain any commiſſioners from acting in any 
other part of the county. Id. 

And ſhall ſet down in writing, who, and what number 
of the commiſſioners ſhall act in each diviſion, and ſhall 
deliver a copy thereof to the receiver-general. Id. 

And clerks ſhall be appointed by a majority of the act- 
ing commiſſioners preſent at each reſpective meet 
within every ſuch diviſion, /. 14. ( 85 

Each reſpective meeting.) H. 26 G. 3. K. v. Commiſ- 
ſioners of St. Martin in the Fields. L. Mansfield ſaid, If 
clerks were appointed under the land tax act each time of 
meeting, there would be no end to the elections: But they 
receive their allowance under an annual warrant, and 
their appointment is at leaſt for a year. Durnf. and Eaſt, 
11 

Which receiver-general ſhall be appointed by the king, 
or in purſuance of his directions; and ſhall have a ſalary 


allowed to him by the lords of the treaſury, not exceeding 
2d. a pound. 38 G. 3. c. 5. /. 13. 


And the death or removal of a receiver- general ſhall be 
notified to two or more commiſhoners, by the commiſ- 
ſinners for the affairs of taxes,-before the time of the firſt 
quarterly payment. / 11. 

And the receiver-general ſhall give notice under his 
hand and ſeal of his appointing 3 Jeputy (which appoint- 

| ment 
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Land tax. 


ment ſhall be alſo under hand and ſeal) to two or more 
commiſſioners, in ten days: after the firſt meeting, and in 
ten days after the death or removal of a deputy. Id. 

And the ſaid commiſſioners, at ſuch firſt meeting, 
ſhall ſet down in writing the ſums to be charged on each 
diviſion, in proportion to the ſums which were aſſeſſed 
thereon by the land tax act, in the fourth year of the reign 
of W. & M. / 12. 

Note: There is ſaid to have been a hearing on Feb. 10, 
1746, before the barons of the exchequer, upon the 
queſtion, whether the commiſſioners of the land tax, at 
their general meeting for the city and liberty of - 
minſter, have power to alter the quotas in their ſeveral 
pariſhes, which was continued next day, and that the 
barons declared they could not depart from the 4 V. & 
M. and the parliament only could redreſs the aggrieved 
pariſhes. And alſo in the caſe of K. v. St. Paul's, Covent 
Garden, H. 22 G. 3. reſpecting the county rate, it was 
determined that the proportions in which the county rate 
had uſually been aſſeſſed on the ſeveral pariſhes could not 
be altered. Cald. Caf. 158. 

Alſo, at ſuch firſt meeting, two or more commiſſioners 
ſhall direct their ſeveral or joint precepts. (A) to ſuch 
inhabitants, high conſtables, petty conſtables, bailiffs, and 
other officers and miniſters, and ſuch number of them 
as they ſhall think moſt convenient, to be preſentors and 


45 


Commiſſioners 
to ſet down the 
ſums on each di- 
viſion. 


Ifſuing precepts 
to return aflefl- 
OT's, 


aſſeſſors, requiring them to appear before the ſaid com- 


miſſioners, at ſuch time and place, not exceeding eight 
days after the date of ſuch precept, as they ſhall ap- 
int. | 

They ſhall alſo appoint aſſeſſors and collectors in privi- 
leged and extraparochial places. / 47. 

But no perſon in a city, borough, or town corporate, 
ſnall be compelled to be an aſſeſſor or collector out of the 
limits thereof. Id. / 45. | | 

And by the 20 G. 3. c. 17. At the ſaid meeting for 
appointing aſſeſſors, the commiſſioners ſhall cauſe to be 
delivered to each aſſeſſor, a printed form of an aſſeſſment, 


according to which they ſnall make their aſſeſſments; 


which ſhall be in this manner: 


County of N. An aſſeſſment made in purſuauce of 
to wit. an act of parliament paſſed in the 

For the pariſh þ year of his majeſty's reign, for grant- 

of —— in the | ing an aid to his majeſty by a land tax 


| faid county. to be raiſed in Great Britain, for the 


ſervice of the year —. 
Names 


Printed forms to 
be delivered, 


Nr” 


— — 


— > — — — 
— — — — — — — — 


Aſſeſſor not 
appearing. 


Charge to the 
Aſſeilors. 


Aſſeſſment on 
perſonal eſtates. 


Land far. 


Names of proprietors. | Names of occupiers. Bums affeſſed, 
A. 3. | Himſelf. — — — 
A. B. C. D. — — — — — 
E. F. — 30: 5 D. ꝗà—ñ—4ô— — — {cc — 
C. D. — — G. H. — — — — — 
J. K. 
| and | —— N. O. — — — — 
L. M. 
R. 8. ä 
| and — — — 
= 1 | 
Signed this —— day of 17—. 
By us, 
82 P.] Aſſeſſors 


And if any perſon or perſons ſhall 1 or occupy meſ- 
ſaages, lands, or tenements, belonging to different own= 
ers, the ſame ſhall be ſeparately and diſtinctly rated in 
ſuch aſſeſſments, that the proportion of the land tax to be 


paid by each ſeparate owner reſpectively may be known 


and aſcertained. And the reſpective tenants ſhall pay 
the tax, and ſhall deduct the ſame out of the rent. 


38 C. 3. c. 5: J. 


II. The ſecond meeting: Charge to the aſſeſſors, and 


therein concerning the manner of laying the 
a eſſment. 


Aſſeſſor not appearing, without lawful excuſe to be 
made out on the oath of two witneſſes; or appearing and 
refuſing to ſerve, ſhall forfeit to the king, not more than 
51. nor leſs than 40s. 38 G. 3. c. 5. / 7. 

The commiſſioners ſhall openly read, or cauſe to be 
read, to the aſſciors, the ſeveral rates, dutics and charges, 
and openly declare the effect of their charge unto them, 
and how and in what manner they ought to make their 


_ aſſeſſments, and how to proceed in the execution of their 


office. Id. 

By 39 G. 3. c. 3- the ſeveral ſums charged upon eſtates 
in ready money, debts, goods, wares, merchandizes, chat- 
tels, or other perſonal eſtate by the ſaid act of 38 G. 3: 
c. 5. and which were not authorized to be ſold by the ſaid 
act of 38 G. 3. c 60.; and alſo the ſeveral ſums hereby 
charged in reſpect of any public NY a employment, 
or any annuity, penſion, ſtipend, or other annual pay- 

ment; 
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ment; hall be aſſeſſed and paid in manner hereinafter 
mentioned. /. 1. 

That is to ſay, the ſeveral ſums charged by virtue of 
the ſaid act on perſonal eſtates as aforeſaid, ſhall be, and 
are hereby ſet and impoſed on the reſpeCtive pariſhes, 
conſtablewicks, diviſions, allotments and places, wherein 
the ſame have been or ſhall be ſo charged by virtue of the 
ſaid act, and towards raiſing «the ſeveral ſums hereby 
charged on the ſame reſpectively, all perſons, bodies 
politic and corporate, guilds and fraternities within ſuch 
places reſpectively, 5 any eſtate in ready money, or 
in debts owing to them, or having any eſtate in goods, 
wares, merchandize, chattels, or other perſonal eſtate 


belonging to or in truſt for them, (except ſuch ſums as 


they may bona fide owe, and ſuch debts owing to them as 
ſhall be by the commiſhoners adjudged deſperate, and 
alſo except ſtock upon lands, and ſuch goods as are uſed 
for houſehold ſtuff; and alſo except ſuch loans and debts 


47 


Manner of laying 
the aſſeſſment. 


as are owing from his majeſty,) ſhall be charged with as 


much equality and indifference as is poſſible by a pound 


rate, viz. for every 1001. of ſuch ready money and debts, 
and for every 1ool. worth of ſuch goods, wares, and 
merchandize, or other perſonal eſtate, and ſo in proportion 
for more or leſs, towards the faid reſpective ſums, by this 
act impoſed upon every ſuch pariſh or place charged 
therewith as aforeſaid, ſo that by the ſaid rates ſo to be 


To be charged 
with equality. 


aſſeſſed as aforeſaid, upon ſuch perſonal eſtates as afore- 


ſaid, the full ſum hereby ſet upon the ſame, ſhall be com- 
pletely aſſeſſed, collected, and paid. /. 2. 

And towards raiſing the ſums charged on perſons in 
reſpect of public offices or employments of profit, all per- 
ſons having, uſing, or exerciſing the ſame, which are 
aſſeſſed by virtue of the ſaid act of 38 G. 3.c. 5.3 and 


rior miniſters whatſoever, (ſuch military officers as are 
muſtered by the muſter maſter general of the army, or in 
pay of the army or navy in reſpect of ſuch offices, only 


Offices and em- 
ployments, how 
to be charged» 


all clerks, agents, ſecondaries, ſubſtitutes, and other infe- 


excepted,) ſhall pay any ſum, not exceeding what ſuch 


office or employment ſhall be aſſeſſed in the year com- 
mencing 25th March 1798, by virtue of the ſaid act of 
38 G. 3. c. 5. And all perſons, guilds, fraternities, bodies 
litic and corporate having any annuity, penſion, or 
other yearly payment either out of the exchequer, or any 
branch of the revenue, or payable, or ſecured to abe paid 
by any perſon whatſoever, (not iſſuing out of any lands, 
tenements, or hereditaments, or charged upon the ſame, 
14 | nor 


9 Land tax. 


nor included in any aſſeſſment made thereon by the faid 

act of 38 G. 3. c. 5. and not being annuities or yearly 

payments which by any act of parliament ſhall be ex- 

| empted from the payment of taxes,) ſhall pay 4s. for 
Commiſſionersof every 208. by the year for the ſame, to be levied and col- 


the land tax to _ 
put this leaed in like manner, and by the ſame perſons as the 


execution, land tax. 7. 3, 4. : 


Afeiſments on And the commwuſoners ſhall examine the aſſeſſments, 
32 r v and aſcertain the ſums charged by virtue of the ſaid acts, 
from tho en ili every pariſh or place, in reſpect of any ſuch perſonal 
land. eſtates or offices as aforeſaid, and ſhall ſet down ſeparately 
in writing the ſums charged thereon, from the monies 
charged upon the land. F/. 5. 
Aſſeſſments And in every pariſh or place in which any aſſeſſment 
22 i e hath been made for the year ending 25th March 1800, 
be diſcharged, under the ſaid act of 38 G. 3. c. 5. in reſpect of any ſuch 


offices or employments, ſhall be wholly diſcharged. 


. 6. | 
Powers of And all powers, rules, and regulations contained in the 
3? O32 d' ſaid act of 38 G.3. c. g. ſhall be put in execution in levying 
act. the rates hereby impoſed, in like manner as if the ſame 
were repeated and re-enacted herein. . 7. 
Where defici- And if the proportions ſet upon the reſpective pariſhes - 
encies ariſe, and places fhall not be levied according to the true 


new aſſeſſments 


ws be mee. meaning of this act, or if ſuch aſſeſſment upon ſuch per- 


ſonal eſtate ſhall be impoſed upon any perſon not able to 
pay; or through any wilfulneſs, neglect, miſtake, or 
accident, the ſame ſhall not be paid to the receiver-general, 
: the ſame ſhall be re- aſſeſſed and paid by the reſpective 
pariſhes or places wherein ſuch deficiency ſhall happen, 
in ſuch manner as to the commiſſioners ſhall ſeem moſt 
agreeable to juſtice 3 and ſhall be collected and paid in 
manner aforeſaid. /. 8. | 
Perſons to be And every perſon who ſhall be rated in reſpect of any 
wy aa hey perſonal eſtate, or not being a houſeholder, nor having a 
at the time of the execution of this act; and if out of 
| the kingdom, in the place of his laſt abode. /. g. 

Perſonal eftateto. And where any perſon {ball have any perſonal eſtate 
be rated where in any other pariſh or place than that where he reſides, 
ſuch perſon ſhall be rated where the ſame ſhall be. 

10. © 
Perſons being And if any perſon by reaſon of having ſeveral manſion 
double rated. houſes or places of abode, ſhall be doubly rated, he thall, 
on certificate of two commuſhoners where he reſides, and 
upon oath made of ſuch certificate before two commiſ- 
a ſioners 


certain place of reſidence, ſhall be rated where he refides . 
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Goniers where ſo doubly charged, ſhall be diſcharged by 
the exceſs. . 10. | 5 | | 
And every houſeholder ſhall, on demand of the aſſeſſ- 
ors, give an account of the names and qualities of all 
ſuch p-rſons as ſhall ſojourn or lodge in his houſe, on 
pain of torfeiting 51. to be recovered as other penalties, 
_—_ /. 12. | ; 
8 1 And members of parliament ſhall be aſſeſſed for their 
pʒerſonal eſtates at their manſion-houſes, or places where 
they molt uſually reſide during the intervals of parliament: 


7. 13. | | ' 

K. J In cities and towns corporate every perſon having his 
houſe in one pariſh or ward, and goods in another, 
hall be rated for the whole where he inhabits. /. 14. 
And officers in the receipt of the exchequer, or othet 
public offices, ſhall, on requeſt of the aſſeſſors, deliver 
gratis true liſts or accounts of all penſions, annuities, 
ſtipends, or other annual payments, and of all fees, 
ſalaries, and other allowances; and if the tax thereon 


= offices, and an account thereof ſhall be given to the 
cCollectors. / 15. 5 
135 And officers ſhall pay for the profits of their offices or 
= employments,: where the office is exerciſed, and not 
where the ſalary is payable; but all other penſions, ſti- 
pends, and annuities (not charged upon lands) ſhall be 
Lgaſſeſſed where they are payable. ,. 16. | 
N H. 7 G. Purrett and Weeks. At Taunton aſſizes, before 
Price, baron of the exchequer. The plaintiff was zn ex- 
= ciſeman, and lived in the county of Devon, and executed 
his office in ſeveral pariſhes in that county, and alſo in a 
X pariſh that extended into Somerſetſhire, And the commiſ- 
ſioners of that county, apprehending they had a concur- 


tent power with the commiſſioners of Devon, to tax him 
3 = Ffor his ſalary, on account that he executed his office in 
their county, they tax him accordingly, and for want of 


payment diſtrain. For which treſpaſs was brought; and 
ruled, that it well lay ; for though he rides about to the 
public houſes in that county, yet he muſt be ſaid to 
keep his office in the town where he lives and hath his 
books, and there he was only taxable. Str. 417. 
And where any office ſhall be executed by deputy, 
ſuch deputy ſhall pay the rate. 39 G. 3. c. 3. J 18. 
rovided, that nothing herein ſhall extend to the queen 
or royal family. / 19. | _ | 
Vol. III. 2 N Nor 


mall not be afterwards paid, it ſhall be ſtopped in ſuch. 


where employed, 
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Houſcholders to 
give an account 
of their lodgers. 
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Officers in pub- 
lie offices to 
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alleiſed where 
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Royal ſamily. 
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Superannuated 


ſea- officers, 
widows, &c, 


Nor to charge the penſions of ſuperannuated fea- 


officers or their widows, poor knights of Windſor, or poor 
clergy of the fe of Man, or tolls on turnpike roads. 


J. 20. e 


Perſons eſcaping And if any perſon who ought to be charged for his 


+ Hom the tax, 


Recovery of 
penalties, 


On real eſtates, 


Tithes. 


Tolls. 


A 


Rent charge. 


perſonal eſtate ſhall, by changing his place of reſidence, 


or by any other fraud or covin, eſcape from the taxation, 


and the ſame be proved before two commiſſioners within 
one year after ſuch tax made, he ſhall pay treble, to be 
levied on his lands and goods, on certificate thereof made 
into the exchequer by ſuch commiſſioners. / 11. 

All penalties and forfeitures by this act impoſed are to 
be recovered in the courts at Veſtminſter. ſ. 40. 

And by the 38 C. 3. c. 5. the charge upon real eſtates 
ſhall be as follows: That the entire ſum may be raiſed, 


all manors, meſſuages, lands, and tenements; all quarries, 


mines of coal, tin and lead, copper, mundick, iron and 
other mines, iron mills, furnaces, and other iron works ; 
falt ſprings, and ſalt works; all allom mines and works; 
all parks, chaſes, warrens, woods, underwoods, coppices; 
all fiſhings, tithes, tolls, annuitics, Ad all other yearly 
profits; and all hereditaments whatſoever — ſhall be 
charged with as much equality and indifference as 
poſſible, by a pound rate, to make up the ſeveral ſu 

charged by the act on each county or place. 

A parſon Pho lets to each pariſhioner his own tit her 
is properly the occupier, and ought to be rated. 16 Viner, 
427.7 | 
But if a parſon makes a kaſe of his tithes to one 
perſon, aud that perfon afterwards lets to each parifh- 
ioner his own tithes, in that caſe the leifee is the occu- 


pier, and oughr to be rated. 8 Mad. 61. (a) 


By the 38 G. 3. c. 5. / 122. tolls or duties taken on 
turnpike roads are not rateable, + | 

Where manors, meſſuages, lands, tenements, tithes, 
and hereditaments are encumbered with rent charges, 
annuities, fee-farm rents, rent ſervice or other rents 
thereupon reſerved or charged, the owners thereof may 
detain out of the payment of the fame a proportionable 
ſhare of the land tax; provided that ſuch rent or annual 
payment amount to 20 s. a year or more. d. /. 5. 


—_ 


a at . — — —— 


> | + Fad on y 
(a) See a caſe reſpecting who ſhall be rated for tithes to the 
Poor-rate, title Poor (Rate) . | - . 
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| Receivers of fee-farm rents, or other chief rents due Fee. farm rents 


to the king, or to any perſon claiming by grant or pur- of the crown, 


chaſe from him (by which are meant ſuch fee- farm rents 
only, as are anſwerable to the king, or have been purchaſed 
from the crown by virtue of the ſtatutes of 22 C. 2. c. 6. 
and 22 & 23 C. a. c. 24. or one of them, and which 
before March 25, 1693, were not payable to any college, 
hoſpital, reader in the uniyerſities, or other perſon 
exempted) ſhall allow 48. for every pound of the ſaid 
rents, and ſo. proportionably ſor any greater ſum than 
108. to the party paying the ſame; on pain of 20 l. to 
the party grieved, with full coſts. Provided that ſuch 
deduction or allowance do not exceed the ſum aſſeſſed on 
the whole eſtate gut of which ſuch purchaſed fee-farm 


rent ifſues. Id. ff 24. 30, 1. 


But nothing herein ſhall charge any college or hall in Chit ex. 


Oxford or Cambridge, or the colleges of Windſor, Eaton, 
Winton or Weſtminſter, or the corporation of the governors 
of the charity for the reliet of the poor widows and chil- 


dren of clergymen, or the college of Bromley, or any hoſ- 


pital for or in reſpect of the ſites of the ſaid colleges, halls, 
or hoſpitals, or.any of the buildings within the walls or 
limits of the ſame: Or any maſter, fellow, or ſcholar, or 


Y 1 exhibitioner of any ſuch college or hall, or any reader, 


officer, or maſter of the ſaid univexſities, colleges, or 
halls, or any maſters or uſhers of any ſchools ; for or in 


1 L 1 reſpect of any ſtipends, wages, rents, profits, or exhibi- 
tions whatſoever, ariſing or growing due to them in 


reſpect to the ſaid ſeveral places or employments : 


# 5 Or any of the lands which before March 25, 1693, did 


empted. 


belong to the fites of any college or hall, or to Chriſ's 


hoſpital, St. Bartholomew, Bridewell, St. Thomas and 


Bethlehem hoſpitals in London and Southwark ; or any 


= other hoſpitals or alms-houſes, in reſpe& of any rents, 
or revenues, which before March 25, 1693, were pay- 
able to them, being to be received and diſburſed for the 
immediate uſe and relief of the poor of the ſaid hoſpitals 
and alms-houſes only, Id. , 25. | 


* 


But this ſhall not diſcharge any tenants of any houſes 


A : or lands belonging to the ſaid colleges, halls, or hoſpitals, 
alms-houſes, or ſchools, who by their leaſes or other 


contracts are obliged to pay and diſcharge all rates, taxes, 


4 and impoſitions. Id. /. 26. 


H. 28 G. 3. Harriſon againſt Bulcoeek and others. Upon 


an aQtion of treſpaſs in the Common Pleas, it was deter- 


E2 mined, 


. 72 
2 Land tax. 
” rhinied, That a houſe Within the limits of ah hoſpitat, 
appropriated to an office? bf the hoſpital for the time 
being, is not aſſeſſable to the land tax. C by H. Black: 
1 Yi 68. 2 0 iel 
In general, all duch lands, revenues, or rents belonging 
10 any boſpital or alms-houſe, or ſettled to any charitable 
or pious uſe, as were aficfled in the 4 W. & M. ſhall be 
Hable; and no other lands, revenues, or tents then 
belonging to any hofpital, or alms-houſe, or ſettled to any 
charitable or pious ute, ſhall be charged, taxed, or 
aſſeſſed. 2 2 
And if there ſhall be any queſtion, how far any laridy 
er tenements belonging to any hoſpital or alms-houſe, not 
exempted- by name, ſhall be liable, the ſame ſhall be 
finally determined at the appeal. { 28. 
ut lands given to charities ſince the 4 W. & M. ſhall 
not be exempted, becauſe the ſums upon the ſeveral divi- 
hons being now charged as they were in that year, if any 
lands not then exempted ſhould now, by being appro- 
priated to charities, or otherwiſe become exempted, this 
would lay a greater burden upon all the reſt. But 
charities then exempted do lay no greater burden upon 
the reſt now, becauſe they were not charged in the 
general ſum upon the divition at that time. And ſuch 
charities were exempted all along in the Tubſidy acts 
before.] /. 29. 
Poor exempted. - No poor perſon fhall be charged with, or liable to 
the poor rate, whofe lands, tenements; or heredita- 
ments are not of the full yearly value of 20 8. in the 
Who ſhall afſeſs . 3 2 
the aller.. Ihe commiſſioners ſhall aſſeſs the afſefſors. Id. ſ. 44. 
In what places or And all places, conſtablewicks, diviſions, and allot- 
diviſions perſors ments, {hall be aſſeſſed in fuch county, hundred, rape, 
thall be atleſſcg, wapentake, ' conſtable wick, divifion, place, or allotment, * 
as they have been uſually affeſſed in. „ 36. 3 
And every perſon who ſhall be affeſſed in reſpect of = 
any manors, meffuages, lands or tenements, or other 


premiſes according to the former claufes of this act, ſha}l 


*be afſefſed for the ſame in the places where they lie, and 
not elſewhere. / 53. 4 
And ſuch tax ſhall be paid by the tenant, who ſhall 2 


'k 20ant to 0a 


de duct it out of his rent: and if any difference ſhall ariſe 


between landlord and tenant, the commiſſioners, or two ® 
of ther, ſhall ſettle the fame. 4 
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Land tax. 
In the caſe of K. y, Mitcham, E. 23 G. 3. (a). L. 
Mangfield ſaid, That undoubtedly the rate ought to be 
charged upon the occupier, for altho' the landlord is the 
debtor, the rate is pointed at the occupier, the pariſh 
cannot tell Who is the landlord, or who has a rent- 
charge; it is upon the occupier the oſſicer of govern- 
ment takes his remedy, and tho' the landlord is directed 
to allow the ſum paid out of his rent, the tenant is to be 
confidered as the perſon firſt liable, the pariſh has 
nothing to do with tranſactions between landlord and 
tenant. Cal. Ca . 1 | End 
But contracts between landlord and tenant, or other per- 
ſons, about paying taxes, ſhall not be avoided thereby. /-3 5. 

The tax on forcign miniſters' houſes ſhall be paid by 
the landlord. / 46. Frith | „ 

And at and after the charge given, the commiſſioners 
ſhall take care, that warrants be iſſued forth, and directed 
to two at leaſt of the moſt able and ſufficient inhabitants, 
appointing and requiring them to be aſſeſſors (B); and 
fhall alſo therein appoint a day and place for the ſaid 
aſſeſſors to appear before them, and to bring in their 
aſſeſſments in writing. / 8. 

And the ſaid aſſeſſors ſhall make three duplicates of the 
aſſeſſments; and ſhall (at leaſt 14 days before deliverin 
the aſſeſſments to the commiſſioners) cauſe one of the ſaid 
puplicates, or a fair copy thereof, to be put up upon the 
door of the church or chapel; or if it be for an extra- 
parochial or other place where there is no church or 


chapel, then on the door of the church or chapel next 
adjoining. 20 C. 3. c. 17. 


— 


III. The third meeting: Signing the offeſſment, with 
warrant to coliett, 


The aſſeſſor, aſter he is appointed, negleRing or refu- 
ſing to ſerve, or not appearing at ſuch third meeting, 
without lawful excuſe, to be proved on oath of two 
witneſſes, or not performitig his duty, ſhall forfeit to the 
king any ſum not exceeding 40 l. to be levied as the 
rates, and charged to the receiyer-general. 38 C. 3, 
c. 5. / 8. 19. | 

At ſuch third meeting, the. aſſeſſors ſhall deliver three 


duplicates of the aſſeſſment in writing, ſigned by them, 


— —— — oo 


—— ——— — 


(a) See this caſe more fully, and alſo ſeveral others on the 
ſobject, poſt. Poor (S lement by rates). | 
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Penalty on the 
afl: lor not 4 
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Collectorsꝰ 
names to be 
returned. 


collectors to 
give lecurity, 


Signing the 
duplicates. 


Appointing the 
appeal day. 


Notice of the 
appeal day to 
be given in the 
chuich, &c. 


Duplicates may 


be inſpected. 


Appellant to 
give notice in 
wr iting. 


Commiſſioner 
inter:ſted to 
withdraw. 


Land tax. 
to the commiſſioners. | 20 G. 3+ . 170 / 3 
c. 5. B. 143.4 


And ſhall then allo return the names of two or more 
able and fufficient perſons, living within the places where 


F 1. G. 3 3* 


* 


they ſhall be chargeable reſpectively to be collectors; for 


— the pariſh or place ſhall be men 38 G. N 
y 8, ; 

„ Which collectors ſhall; if equine, give ſecurity to 
three commiſſioners, equal to the amount of -the whole 
rate on the reſpective diſtrifts, for paying to the receiver- 
general ſuch money as ſhall . their hands; on 
failure whereof they may appoint Two or more perſons 
whe ſhall give ſuch ſecurity: if none are able or willing, 
then the perſons firſt named ſhall ſtand. /. 21. 

Then three or more commiſſioners ſhall fign and ſeal 
the ſaid three duplicates, and deliver one of them to the 
collectors (whom they ſhall nominate and appoint) with 
warrant to the ſaid collector to collect the ſame: (C). /. 

And they ſhall at the ſame time give notice to the 
collectors, at what time and place appeals may be heard 
and determined; which ſhall be at leaſt 30 days from the 
time of ſigning and ſealing . delivering the duplicate 


to the collectors. /. 8. 


I 2 Fourth meeting: The appeal. 


Every collector ſhall, within ten days after the receipt. 
of the duplicates, cauſe public notice to be given in every 


pariſh church or chapel within his diſtrict, immediately 
after divine ſervice on the Lora's day, (if any ſuch divine 
ſervice ſhall be performed therein within that time, ) of 
the time and place ſo appointed by the commiſſioners for 
hearing and determining appeals: And ſhall alſo, on the 


_ fame day, cauſe the like notices to be fixed in writing on 


the door of fuch church or chapel. 38 G. 3. c. 5. /. 8. 

And the collector ſhall permit the duplicates to be 
inſpected, at all ſeaſonable times of the day, without fee. 
1d. 

Every perſon intending to appeal, ſhall give notice 
thereof in writing to one or more afleffors that they may 
attend, if they think fit, to juſtify the aſſeſſment. Id. 

And in cafe of any controverſy in apportioning the 
aſſeſſments, which concerns any commithoner, ſuch com- 
miſhoner concerned therein in his own right, or in right 
of any other for whom he ſhall act as ſteward, agent, 
attorney, or ſolicitor, ſhall have no voice, but ſhall with- 

draw 


aw 


And appeals once hear 


Land tar, 
draw until it be determined; on pain of any ſum not 
exceeding 20 1. to be levied and paid as the other fines. 


An 


WM 
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d where it appears by proof upon oath, that lands Relief in caſe of 
are overcharged by he 3 rate, the commiſſioners at barre. 

the appeal may make abatement, and cauſe the ſum 
abated to be re · aſſeſſed upon the whole hundred, lathe, 
wapentake, or other diviſion where the overcharges hap- 
pen, although the pound rate of 4s. in the pound be 
| thereby exceeded ; or upon any perſon therein under- 
charged: ſo that the whole ſum charged on ſuch diviſion 
be fully anſwered, . 84. 70 
d and determined on the appeal Appeal deter- 
day ſhall be final, without any farther appeal upon any mines, final. 
pretence whatſoever ; and without further trouble or ſuit 
in law, either in the king's bench or any other court. 
J. 8. 


—— 


[If the name of the owner of any meſſuage, land, or Particular ap 


24s they ſhall ſee cauſe. 


rant levy the fame by diſtreſs. 
ſhall cauſe one of the duplicates ſo amended to be return- 
ed to the aſſeſſors, to be by them delivered to the high 
conſtable, and by him to the clerk of the peace, to be had 
== recourſe to in his poſſeſſion in caſes of election of 
== of the ſhire. 20 C. 3. c. 17.J 


VH. Cuollectixg. 


tenement, entitled to vote for a knight of the ſhire, ſhal 
not appear to be inſerted in the aſſeſſment, he may, on 
giving notice in writing to one of the aſſeſſors, appeal to 
the ſaid commiſſioners ; who ſhall amend the aſfeſſment 
And if any perſon ſhall think 
= himſelf aggrieved by the determination of the commiſ- 
ſioners, he may appeal to the juſtices at the next ſeſſions, 
giving ten days notice thereof to one of the commiſſioners 
who ſigned the duplicate, and to one of the aſſeſſors of the 
*X place where the eſtate lies: and the ſeſſions may award 
= coſts to either of the parties, and by their order or war- 


And the commiſſioners 


knights 


The collectors ſhall make demand of the parties them- 
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3 © ſelves if they can be found, or elſe at the place of their 
bode, or upon the premiſes charged. 38 G. 3. c. 5. 


And if any perſon ſhall refuſe or neglect to pay to the 
collector on demand, he may levy the ſame by diſtreſs 
and ſale of the goods of the perſon ſo neglecting or refu- 
bng: [D. E. F.] Id. J. 17. , 


4 
1 
BY) 
1 


And 


] with reſpect to 


parliamentary 


voters. 


Demand. 


Diftreſs. 


L and tax. 


And where any refuſal; neglect, or reſiſtance ſhall bo 
made, he may (calling the conſtable to his aſſiſtance) break = 
open in the day time any houſe, and by warrant of two 
commiſſioners any cheſt, trunk, bon; or other _— nere 3 
any ſuch goods are. Id. . 17. A 

Or he may diſtrain upon the meſſuages; lands; tene= = 
ments, and premiſes ; and the diſtreſs ſo taken, may keep 
for four days, at the charges of the owner; and if not 
paid in four days, then the diſtreſs ſhall be appraiſed by 
two inhabitants or other ſuſkcient perſons, and fold by 
the colleCtor, returning the overplus immediately (if any 7 

be) over and above the tax, and charge of taking and 
krepeng the diſtreſs, Id. 

And if any difference ſhall ariſe upon taking the diſtreſs, 
the ſame ſhall be determined and ended by two commiſ- 
ſioners. Id. AS) 

And whereas doubts have ariſen touching the authorit 
of collectors to diſtrain for nonpayment of the land-tax, 
under the warrants uſually granted by commiſhoners at 
the time of their appointments, It is enacted, that if any 

erfon ſhall refuſe or neglect to pay any ſum whereat he 
is aſſeſſed, upon demand. by the collector, according to 
the precept to him delivered by the commiſſioners z ſuch 
collector may levy the ſum afleſſed, by diſtreſs and ſale 
of the goods and chattels of ſuch perſon, or diſtrain upon 
the meſſuages, lands, tenements, and premiſes ſo charged, 
without any further authority from the commiſſioners 
for that purpoſe, 28 G. 3. . 2. /. 17. 38 G. 3. c. 5. 

17. '$ 

7 In the caſe of the Babs Company and Skinner; T. 7. 

The defendant pleaded the DN iflue z and upon evi- = 

dence it was objected, that the warrant was to break open 

in caſe of oppoſition ; and this warrant was granted be- 

fore any default; which ought not to be, no more than a 

warrant to diſtrain for poor rates before demand made; 
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for the firſt ought only to be a confirmation of the aſſeſſ- 
ment, and afterwards upon refuſal a new warrant is to be 
made for diſtreſs. And Holt Ch, ] ſaid, that ſtrictly it 
Was ſo; but the practice having been, in this caſe of taxes, 1 
to grant ſuch a conditional warrant to diſtrain, communis 
error facit. jus. Caſes of 8. 250. 7 
[However it is ſafer not to leave the non · feaſance of the 
party to the judgment of the officers, but firſt to iſſue 
warrants empowering them to collect, as the act di- 
re cteth; and then on proof of their refuſal, after ſum- 
moning the party, grant a warrant to diſtrain. ] 


It 
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bo Ik any perſon ſhall refuſe or neglect to pay for ten days Commitment fig 
ak 83 after demand, or ſhall convey his goods ſo that diſtreſs want of diſtreſs. 
WO cannot be made, he ſhall be committed (unleſs he is a 

crc peer) by Warrant of two commiſſioners to the common 


X7 gaol, until payment of the money aſſeſſed, and of the 
charges for bringing in the ſame, 38 G. 3. c. 5. / 17. , 
8 Arrears may be levied by the preſent commitſioners, in Levying arrears. 
= the ſame manner as the preſent tax. /. 120. IS | 
And where lands or houſes are unoccupied, and no diſ- 5 
treſs can be found thereon, the collectors for the time 
being way diſtrain at any time after; and ſhall diſtribute 
the money to thoſe who contributed to make it up. 1d. 
J. 40. . | 

And at the expiration of the reſpective times preſcribed Commiſlioners 
for the full payment of the ſaid quarterly aſſeſſment, any t 2 
two commiſſioners within their diviſion ſhall call before e Ano be 
them the collectors within each reſpective diviſion, pariſh, duly paid, 
or place, and examine them upon oath, and aſſure them. 
ſelves of the full payment of the ſums charged upon ſuch 
diviſion, pariſh, or place, and of the due return of the 
® ſame to the receiver-general; and by him into the exche- 
quer, to the end there may be no failure in the payment 
of any part of ſuch aſſeſſment. And in caſe of failure in 
the premiſes, the ſaid commilſoners are to cauſe the ſame 
to be forthwith levied and paid according to the true 
intent and meaning of this act. 28 G. 3. c. 2. /. 22. 

Where woodlands are aſſeſſed, and no diſtreſs can be Tax on wood- 
had, the collector or conſtable, by warrant of two com- lands, how to be 
miſſioners, at ſeaſonable times of the year, may cut and Mo 


- 
Fs 8 » by * "> at 
CE ET ado di. 
pe g . 4 * — : 


W. 9 ſell wood (except timber trees) to pay the tax. 38 G. 3. 

evi- fe 5. fe 41. . Ate | a A 
pen If the tax upon any tithes, tolls, profit of markets, fairs Tax on tithes, 
be- or fiſheries, or any other annual profits, not diſtrainable, ls, unde” gy 
an a RX fhall not be paid in fix days after demand, the collector, ee 
ade:; RE conſtable or other officer, by warrant of two commiſ- 
ſſeſ. foners, may ſeize and fell ſo much thereof, whereſoever 
o be FF found, as ſhall be ſufficient to pay the tax and charges 
ly i _ occaſioned dy non- payment, 1. J. 42. 
xes, as 2 tins 7 


VI. Collector paying to the receiver- general. 


The collector ſhall pay the money received to the re- ColleQor to pay 
ceiver-general or his deputy, quarterly; on or before to the receives, 
June 24, Sept. 29, Dec. 25, and March 25, at ſuch time \ 

and place as two commiſſioners ſhall appoint ; ſo as the 


whole 


24 


58 | Land tax. 

whole ſums due be anſwered, by the reſpective quarterly 
pay days; and fo as the collector ſhall not be obliged to 
travel above ten miles from his uſual place of abode, 
38 U. $053.26: 


Receiver ne- And if the receiver- general ſhall wilfully neglect to 
Fung oy attend by himſelf or deputy at the time and place 
y appointed, he ſhall forfeit fool. half to the king, and half 
to him who ſhall ſue, / 85. Fi 


To give receipts, The receiver-general, or his deputy, ſhall give a receipt 
gratis. ſ. 10. 2 

Receiver to de- And at every time and piss appointed by the commiſ. 8 
it liver lifts of mo- ſioners for the collectors to pay the money to the receiver- 
oecd. general, he ſhall deliver a liſt of the money received by 
| to ſuch perſon as two or more commiſhoners ſhall 
| under their hands appoint z on pain of forfeiting a ſum 
Wl not exceeding 201. to be paid into the exchequer, as the 
N fines on aſſeſſors and collectors. / 110, : 
Collector to have And the collectors ſhall have 3d. in the pound, for col- 5 
34. a pound. lecting and giving receipts, which they may detain out of ; 
: .the lat payment. /½% 14; | 
Colletor mak- If the collector ſhall keep in his hands any part of the 5 
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ing default. money by him collected, longer than the time limited, or 1 
\ ſhall pay any part of it to any other perſon than to the re. 
ceiver general, or his deputy, he ſhall forfeit [not exceed- Y 


ing 401. nor leſs than 51. to be levied by diſtreſs. 28 G. 3. 
fo . [5.885] . 3s G&.: 3c 8-4. 29. $1, 

And if any collector ſhall refuſe or neglect to pay any 
ſum by him received, or ſhall detain in his hands any 
money by him received, and not pay the ſame as the act 
directs, two commiſſioners may impriſon him, or may 
ſeize his eſtate as well freehold as copyhold, and all other 
eſtates, both real and perſonal, to him belonging, or which 

* _ - ſhall come to his heirs, executors, or adminiſtrators. 
Which ſaid commiſſioners may appoint a general meet- 
ing of the commiſſioners, and ſhall give public notice 
thereof at leaſt fix days before : And the commiſſioners 
at ſuch general meeting may ſell ſuch eſtates, or any part 

thereof, for payment. / 119. 

And the commiſſioners at any general meeting may 
ſummon collectors, who have fraudulently converted land 
tax money to their own uſe, and cauſe them to pay the 
ſame, to make up the deficiency, if there is any in that 
place; and if there is no deficiency, then to diſcharge ſo 
much of the proportion charged on ſuch place, as that 
money doth amount to: And if ſuch collector ſhall neg- 
lect or refuſe ſo to pay, the commiſſioners may impriſon 


him, and ſeize and ſell his eſtate for payment. - Id. 
IS And 
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== pelpective. aſſeſſors and collectors; and ſhall tranſmit a 


Wy Land tax. 59 
And perſons diſtraining upon collectors, may keep in 
their hands ſo much charges for making and keeping, or 
otherwiſe relating to the diſtreſs, as two commiſſioners, 
who ordered the diſtreſs, ſhall judge reaſonable, / 111. 

And in caſe of failure in payment, the receiver-general Receiver to cer- 
ſhall certify the ſame into the exchequer ; and the place *y defaults. 
or perſons neglecting ſhall be liable to proceſs. /. 105, 

If the full proportion upon any diviſion ſhall not be Deficiency to be 
fully aſſeſſed, levied, and paid; or if any ſhare thereof reallefice. 
ſhall be aſſeſſed upon any perſon not able to pay, or upon 
any empty or void houſe or land, where it cannot be col- 
lected or levied; or, if through wilfulneſs, neglect, miſ- 
take, or accident, the aſſeſſment ſhall not be paid to the 
receiver- general or his deputy ; the ſame ſhall be reaſſeſ- 
ſed upon ſuch diviſion. /. 8. 

If the receiver-general ſhall return any perſons in arrear Receiver falſely 
who have paid, he ſhall forfeit treble damages to the '*urning ar- 
party, and- double the ſum unjuſtly certified, to the king, 

Ad. /. 43. Rl 

| 4 5 receiver ſhall return any place in arrear, after 
[two years, 28 G. 3. c. 2. / 115. ] but the ſame ſhall be a 
debt on him and his ſecurities. 38 G. 3. c. 5. / 112. 


VII. Receiver to pay into the exchequer, 


No receiver-general, or any of his agents, ſhall maintain Receiver rob. 
an action againſt the hundred, on account of being rob- bed. 
bed in carrying the money; unleſs they be together in 


company, and in number three at the leaſt. 38 G. 3. 


c. 5. . 121. | 
And the receiver-general, within 20 days after the re- paying into the 


ceipt, ſhall pay the money into the exchequer. /. 13. cxchequer, 5» 


Which if he ſhall pay otherwiſe than into the exchequer, 
or not within the time limited; he ſhall forfeit 5; oo l. to 
him who ſhall ſue. /. 81. 


VIII. Duplicates to be tranſmitted. (G.) 


The commiſſioners on or before Aug. 6, or in 20 days Duplicates to be 
aſter (all appeals being firſt determined), ſhall cauſe to be *ranſmitted to 
delivered to the receiver-general or his deputy a ſchedule 8 
or duplicate in parchment under their hands and ſeals, the exchequer. 
containing the whole ſum aſſeſſed upon each pariſh or | 
place, and alſo the chriſtian names and ſurnames of the 


like 
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To the clerk of 
the peace, 


Commiſſioners? 
clerks to have 
23d in the 
pound, 


Claks.remov- 


ing or dying. . 
4A 


General penalty, 


Land: tar, 

like ſchedule or duplicate into the king's remembrancer's 
office in the exchequer ; for which the remembrancer, or 
his deputy, ſhall give a receipt gratis, on pain of 101; 
38 G. 3. c. 5. / 8. et“ 1 17. 51 

And in the ſchedules to be tranſmitted into the King's 
remembrancer's office, the commiſſioners ſhall diſtinguiſh 
and ſet down the groſs ſum charged in any divifion for 
double taxes, that it may be known how much the double 
taxes amount to in ſuch diviſion. 38 G. 3. c. 5./. 8. 
39 G. 3. c. 3. J 5: . 0 

And by the 18 G. 2. c. 18. which requires that no 
perſon ſhall vote in the election of a knight of a ſhire, 
for any lands which have not been aſſeſſed to the land tax 
for 12 calendar months next before, it is, enacted, That 
the commiſſioners or three of them ſhall ſign and ſeal a 
duplicate of the copies of the aſſeſſments to be delivered 
to them by the aſſeſſors, after all appeals determined, aud 
cauſe the ſame to be delivered to the clerk of the peace, 
to be kept amongſt the records, and inſpected by any per- 
ſon without fee. mans; (9957 Of {> 

All which being done, the commiſſioners' clerks, for 
their trouble in writing the. aſleſlments, duplicates, and 
copies, and all warrants, orders, and inſtructions relating 
thereunto, ſhall have 15d. in the pound, to be paid by the 


receiver-general, according to the warrant of. two com- 


miſſioners. 38 G. 3. c. 5. / 14. 

And on the death or removal of the commiſſioners' 
clerks, into whoſe cuſtody 'the duplicates of the ſeveral 
books of aſſeſſments, minute books, and other books and 
papers relating to the land tax have been delivered ; fuch 


clerks ſo removed, or the executors or adminiſtrators of 


: ſuch clerk dying, ſhall, within one calendar month after 


notice in writing ſigned by 3 or more commiſſioners, or a 
true copy thereof given or left at the uſual place of abode 
of ſuch perſon or perſons, deliver up all ſuch books and 

apers to ſuch perſon as the ſaid commiſſioners ſhall by 
fuch notice appoint; on pain of 50 L with full coſts; half 


to the receiver-general in aid of the land-tax, and half to 


* 


him who ſhall ſue. 1. J. 15, 16, 


FX. General penalty on efficers net doing their duty. 


If any aſſeſſor, collector, or other perſbn, ſhall wilfully 
neglect or refuſe to perform his duty, or ſhall be guilty of 
fraud or abuſe, three or more commiſſioners may fine him, 

| | not 


Land tax. 67 
's not exceeding 40 l.; which ſhall not be taken off, but by 

or a majority of the commiſſtoners who impoſed it. To be 

XX levied by warrant of the ſaid commiſhoners, by diſtreſs 

and ſale; in default of diſtreſs (if not a peer) to be com- 


* 4 . mitted to priſon by two commiſſioners till payment. 
m 38 6. 3. e. 5. % 10. ent | 
or And all fines ſhall be paid to the receiver-general, and To be paid to 
le paid by him into the exchequer, and ſhall be inſerted in The. rere 
1 5 BE P | * — * * 7 geneial, 
8. == the duplicates to be tranſmitted into the office of the king's 
10 „ 125 a 13 | 
e, BY Other penalties are annexed to the ſeveral offences. 
ax K br 78 | | | 
at 5 7. . x . . * 
1 5 X. Indemnity of officers in doing their duty. 
ed 28 5 a * n 1 
* aſe No commiſſioner, aſſeſſor, or collector ſhall be liable to Officers liable 
"I | je infl} , to no penalties 
e, g a 7240 penalucs than thoſe inflicted by the act. 38G. 3. er 
r % of in y 1 1 a act. 
5 And perſons ſued for any thing done in the execution Treble cofts. 
or bereof, may plead the general iſſue, and have treble coſts. 
nd 1739. ; — 
ng Note; The buſineſs of the commiſſioners of the land tax 
he in relation to the duties upon the perquiſites of offices is 
m- treated of under the title Office; and in relation to? the 
© duties upon houſes, windows, horſes, carriages, and ſervants, 
rs gare treated of under thoſe reſpective heads. 
ral | | F 
nd 55 | . . f : 
ch A. Precept to the high conſtable to return aſſeſſors, 
of 4 457 3 


2 To John Powneſs, gentleman, high con- 

er Weſtmorland. 2 ſtable of the Eaſt Ward within the ſaid 
=_ - county. nals 

de e 7 | 

nd WE the commiſſioners of the land tax for the ſaid county, 


whoſe names are hereunto ſet, and ſeals affixed, da 


alf bBierely require you forthwith upon the receipt hereof, to iſſue 
to EF ot your avarrants to all the petty cenſtables wwithin your ſaid 
= ward, in the form or to the ect hereunder following ; that 
| "3 Weſtmorland, 
—Cc{ Eaſt Ward. { T0 the conſtable of 


ily | . 4 BY virtue of a precept from the commiſſioners of the land 
x tax for the ſaid county to me directed, you are hereby 
m, a = required forthwith to give notice to the laſt colleftors of The 


Land tax. 
ſaid duty within your conflablexwick, that they and every of them 
do perſonally appear before the ſaid — wed at m— 

| in the ſaid county, on —— ——the — day of —— 
at the hour of —— in the forenoon of the ſame day, in order to 
be appointed aſſeſſors of the ſaid duty for this preſent | year, 
and at the ſame time to receive their charge, hotu and in what 
manner to make their aſſeſſments, and otherwiſe how to proceed 
in the execution of their ſaid office. . And be you then there, to 
certify what you ſball have done in the execution hereof, Heres 
in fail you not. Given under my hand the —— day of 2 2 


in the year of our lord 
John Bowneſs, high conſtable. 


And tha you the ſaid high conſtable are in no wiſe to omit, 
on the peril that ſhall enſue thereof. Given under our hands 
and ſeals the ——— day of — in the year of our Lord ——— 


B. Appointment of aſſeſſors of the land tax, with 
25 tdttheir charge. 


Y virtue of an act for granting an aid 
to bis majeſly by a land tax, at four 
ſhillings in the pound, for the ſervice of this preſent year, We 
\ the commiſſioners of the ſaid duty for the county aforeſaid do 
hereby nominate and appoint — to be aſſeſſors of the ſaid duty, 
within the townſhip of in the county aforeſaid. And 
ve do hereby require you the ſaid aſſeſſors, to make your aſſeſſ> 
ment for the ſame, according to the proportions of the laſt 
aſſeſſment for the ſaid duty within your ſaid townſhip. And of 
your ſaid afſeſſment you are to make out two duphoates in wri- 
ting, and fn the ſame with your names ; and the ſame, toge- 
ther with the names of tao or more able and ſufficient inhabit- 
ants to be collectors, you are to deliver unto us at 
in the county aforeſaid, on — the day of 
at the hour of ———— in the forenoon of the ſame day. And 
you are to give notice to the ſaid perſons to be by you returned for 
collectors, that they alſo do appear at the ſame time and place, 
to receive their appointment and charge. Given under our 
ys] and ſeals, ih day of in the year of our 
ord 


Weſtmorland. B 


its 


9 — 0 
C. Appointment and charge of the collectors of the 
land tax, with warrant to collect. 


Weſtmorland. W E the commiſſionet's of the land tax for 
| the ſaid county, whoſe names are here- 
8 | "uw 


* 


is 
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Weſtmorland. A C. and B. C. cilleFors of the land 


Land tar. 
unto ſet; and ſeals affixed, do hereby nominate and appoint 
2 Zo be collectors of the land tax for the townſhip of 


i the. ſaid county, for this preſent year ; and do 


hereby empoꝛuer them to demand, collect and receive the ſame. 
And you the ſaid collectors are hereby required, within ten 
days after your receipt hereof, to cauſe public notice to be given 
in the church or chapel immediately after divine ſervice on the 
Lord's day, and to cauſe the like notice in writing to be affixed 
en the door of ſuch church or chapel, that all appeals againſt 
the aſſeſſment for the ſame, will be finally gcard and determined 
by the ſaid commiſſioners, at — in in the ſaid county, 
en the —— day of —— now next enſuing. And if after 


the time of ſuch determination, any perfon ſhall refuſe or neglect 


to pay the ſame upon demand, you are bereby required to levy 
the /ame by diſtreſs and ſaleg.or forthwith to give notice unto 
us thereof, that ſuch further proceedings may be had therein, as 
to the law doth appertain. And the ſame, when collected, you 
are hereby required to pay unte the receiver-general or his 
deputy, at the times and places hereafter following ; that is to 
ſay, —— deducting out. of the laſt payment thereof d. for 
every pound by you collected, for jour trouble in collecting and 
giving receipts, Given under our. hands and ſeals, the ——— 
day of i the year of our Lord ——— / 


D. Complaint to the commiſſioners on the land tax 
nor par. ©... 


* tax for the diviſion of - in the 
faid county, complain to us, two of the commiſſioners of the land 
tax for the ſaid county, that A. O. of in the ſaid 
county, yeoman, refilſeth (after demand by the ſaid collectors duly 
made) to pay his rate or aſſeſſment to the land tax in the ſaid 


diuiſion: And thereupen they pray that juſlice may be done. 


Before us x A. C. 
D. E. 
F. G. * B. =, 


E. Summons thereupon. 


Wc.tmetland. j To A. O. of ——— in the ſaid county, 
| yeaman. 

W E whoſe names are hereunto ſet and ſeals affixed, two 

of the commiſſioners of the land tax for the ſaid county 

for this preſent year, do hereby ſummon you perſonally to ap- 

fear before us at the houſe of — i in the ſaid 

| county 


63 


Land tax. 
roienty on — the — day of —— 1 in 
the — noon of the ſame day, to ſhew cauſe auhy yon refuſe 
to pay your proportion of the rate or aſſeſſment town 2 the land 
tax within the diviſion of in the ſaid county. Given 
under our hands and ſeals the = — day of — in 1 the your of 


our l — 


F. Diſtreſs. r 


To A. C. & B. C. collectors of the la ” 


Weſtmorland. flax for the diviſion 7 — inthe faid 


eountye 


W HERE AS in and by à rate 0 oeffment made 

and figned according to the flatute in that caſe made, 
A. O. of in the ſaid county, yeoman, is rated and af. 
feſſed towards the land tax in the faid diviſion for this preſent 
year the ſum of And whereas it duly appears to us, tuo 
of the commuſſioners of the land tax for the fatd county, that 
the ſaid ſum of —= hath been lawfully demanded of the faid 
A. O. and that the ſaid A. O. hath refuſed and doth refuſe 
to pay the ſame ; and whereas the ſaid A. O. having appeared 
before us in purſuance of our ſummons for that purpoſe,” hath 
not fhewwed to us any ſufficient cauſe why the ſame ſhould not be 
paid: [Or, And whereas it hath been duly proved to us, that 
the ſaid A. O. hath been duly ſummoned to appear before us 
the ſaid commiſſioners, to ſhew cauſe why the ſame ſhould not be 
paid, but he the ſaid A. O. hath neglected to appear according 
| Fo fuch ſummons, and hath not ſbe ned to us any ſuffucient cauſe 
auby the ſame ſhould not be paid :] Theſe are therefore to require 
you forthwith to make diſtreſs of the goods and chattels of him 
the ſaid A. O. and if within the ſpace of four days next after 
fuch diſtreſs by you taken, the ſaid ſum, together with the charges 
of keeping the ſaid diſtreſs, hall not be paid, that then you de 
cauſe the ſaid diſtreſs to be appraiſed by tuo inhabitants or other 
Halficie t perſons, and to ſell the ſame, returning to him the ſaid 
A. O. the overplus, the charges of taking and keeping the ſaid 
diſtreſs being firſt deducted. 


* 


G. Form of the duplicates to be tranſmitted to the 
receiver- general, and into the exchequer. 


SCHEDU LE, containing the whole 
Weſtmorland. A ſum aſſeſſed upon each pariſh or place, 
within the Eaſt Ward of the ſaid county, for and ow 
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on aid granted to his majeſty by a land tax to be raiſed in 
Great Britain, for the ſervice of the year one thouſand ſeven 
Fundred and ſeventy-five, and alſo the chriſtian names and 
1 ſurnames of the reſpeive. aſſeſſors and collectors; made by 
RX us whoſe names are hereunto ſet and ſeals affixed, commiſ- 
EX foners of the land tax for the ſaid county, this day of 
, in the year aforeſaid. | | 


| l. „ 1 
Orton — | * d To 32 17 4 
: Aſſeſſors j C. D. 
h Collectors 12 
ERaiſbeck —— 7 wee dg 4 
„ 1 . 5 
32 Aſſeſſors II. N. 
: | Collectors N. O. 


P. Q. g (and ſo on.) 


1 JARCENY comes from latrocinium, latrociny ; and by 
8 contraction, or rather abuſe, /arceny. 3 Inſt. 107. 
I. Of grand larceny in general. 
II. Of petit larceny. " 
TIT. Larceny from the perſon. 
IV. Larceny from the houſe. 
V. Larceny in a booth or tent. 
I. abe on a navigable river. 
VII. Other larcenies. 
III. Receiving flolen goods. 
IX. Offering goods ſuſpected to be flolen, to be 
 "pawned or ſold. | 
AX. ' Advertiſing or receiving a reward for helping 
fo ftolen goods. | 
XI. Charges of proſecution and convittion how to 
be paid, 
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4 Of grand larceny in general. 


Grand larceny is a felonious and fraudulent taking, and What is grand 
arrying away, by any perſon, of the mere perſonal goods of larceny. 
aher, above the value of 12d. 1 Haw. 89. 

SY L. III. F _ Felonious 


66 


The mind 
maketh a felony 
or a treſpaſs, 


Riding away a 
horſe, &c. 


Felony includes 
treſpaſs. 


Larceny. 

Felonious and fraudulent} Felony is always accompanied 
with an evil intention, and therefore ſhall not be imputed 
to a mere miſtake or miſanimadverſion; as where perſons 
break open a door, in order to execute a warrant, which 
will not juſtify ſuch a proceeding ; for in ſuch caſe there 
is no felonious intention. 1 Haw. 65. 

For it is N that makes the taking of another's 
goods to be felony, or a bare treſpaſs only; but becauſe the 
variety of circumſtances is ſo great, and the complication 
thereof ſo mingled, that it is impoſſible to preſcribe all the 
circumſtances evidencing a felonious intent, or the con- 
trary ; the ſame muſt be left to the due and attentive con- 
ſideration of the judge and jury, wherein the beſt rule is, 
in doubtful matters rather to incline to acquittal than 
conviction. Only in general it may be obſerved, that the 
ordinary diſcovery of a felonious intent is, if the party doth 


it ſecretly, or being charged with the goods denies it. 


1 H. H. 509. 

But nevertheleſs, doing it openly and avowedly doth 
not excuſe from felony. So where a man came to 
Smithfield market to ſell a horſe, and a jockey coming 
thither to buy a horſe, the owner delivered his horſe to 
the jockey to ride up and down the market to try his paces, 
but inſtead of that the jockey rode away with the horſe, 
this was adjudged felony. Kel. 82. 

So where a perſon came into a ſempſtreſs's ſhop, and 
cheapened goods, and ran away with the goods out of the 
ſhop, openly, in her fight, this was adjudged to be felony. 
Raym. 276. | 

So where a man comes into a houſe, by colour of a writ 
of execution, and carries away the goods ; or ſues out a 
replevin to get another man's horſe, and then runs away 


with him; this is felony under colour of law. 2 Ventr. 
94. Kel. 83. 


And in Parr's caſe at the 01d Bailey in 1787, it was I 
determined; That obtaining and indorſing a dividend 7 
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warrant at the Bank in the name of the ſtock.holder, is F 


« perſonating a proprietor, and thereby endeavouring to 
receive the dividend,” although no attempt whatever is 
made to receive the money at the pay office. Leachs Cr. 
Law, 341. | 
Taking] All felony includes treſpaſs ; and every indict- 
ment mult have the words feloniouſly took, as well as carried 


away : from whence it follows, that if the party be guilty | 
of no treſpaſs in taking the goods, he cannot be guilty of 


felony in carrying them away. 1 Hanw. 89. 
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67 
And from this ground it hath been holden, that one Where poſſe ſſion 


175 , | is given for a 
® who finds the goods which I have loſt, and converts them Red eve, 


ns to his own uſe with intent to ſteal them, is no felon ; it is not a felo- 
ch - N and à fortiori therefore it muſt follow, that one who has nious taking. 
ere the actual poſſeſſion of my goods by my delivery, for a 
"ZZ ſpecial purpoſe, as a carrier who receives them, in order 
1's to carry them to a certain place; or a taylor who has them 
the in order to make me a ſuit of clothes; ora friend who is 
ion entruſted with them to keep them for my uſe, — cannot be 
the ſaid to ſteal them, by embezzling of them afterwards. 
on- 1 Haw. 89. ; 
on- Blut yet it hath been reſolved, that if a carrier open a 
is, pack, and take out part of the goods; or a weaver who 


han has received filk to work, or a miller who has corn to 
the grind, take out part thereof, with intent to ſteal it, it is 
oth MiEfclony. 1 Haw. 90. 

it. / ; So where a man's goods are in ſuch a place, where 
ordinarily they are or may be lawfully placed, and a perſon 


loth takes them with intent to ſteal them, it is felony ; and 


; to the pretence of finding muſt not excuſe. 1 H. H. 506. 

ung 4 1 So if a man's horſe be going upon a common where he Horſe going on a 

e to has a right to put him, and another take the horſe with »mmon. 

ces, intent to ſteal him, it is no finding, but a felony. 14. 

orſe, YL = So-allſo if the horſe ſtray into a neighbour's ground or Horſe ſtraying. 
common; it is felony in him that ſo takes him. But if the 

and ovner of the ground takes him doing damage, or the lord 

f the ; ſeize him as a ſtray, though perchance he hath no title ſo 

ony. to do, yet here is not a felonious intention, and therefore 
1 cannot be felony. 1d. 

writ lf one man's ſheep ſtray into another man's flock, and Sheep ſtraying. 

Out a that other perſon drives it along with his flock, and by bare 

away miſtake ſhears it, this taking is not a fglony ; but if he knew 

'entr. it to be another's, and marks it with his mark, this is an 
evidence of felony. 1 H. H. 507. 

was L. Hale ſays, if one man take another man's hay or Taking hay or 

dend vorn, and mingles it with his own heap or ſtock; or take corn and mixing 

er, is another man's cloth, and embroider it with ſilk or gold; * 

ng to ſuch other perſon may retake the whole heap of corn, or 

ver is ock of hay, or garment and embroidery alſo; and this 

's Cr. fetaking is no felony, nor ſo much as a treſpaſs. 1 H. H. 4 
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ndict- lt ſeems generally agreed, that one who has the bare Taking goods by 
arrie! Fharge, or the ſpecial uſe of goods, but not the poſſeſſion thoſe cho have 


guilty pf them; as a ſhepherd who looks after my ſheep, or a 
ilty of Putler who takes care of my plate, or a ſervant who keeps 
key to my chamber, or a gueſt who has a piece of plate 


a bare charge. 


68 


Servants em- 


bezzling their 


maſters goods. 


What ſhall be 
deemed a cariy- 
ing away. 


Larceny, 


ſet before him in an inn, may be guilty of felony in frau- 
dulently taking away the ſame. 1 Haw. go. 

By the 21 H. 8. c. 7. Servants embezzling their maſters? 
goods to the value of 408. or above (although this takin 
be no treſpaſs) ſnall be puniſhed as felons. But this ſhall not 
extend to any appren:ice, nor to any perſon within 18 years 
of age. And by the 12 Ann. c. 7. If it is taken out of an 
houſe, or outhouſe, it is felony without benefit of clergy. 

Alſo by the 2 W. c. 9. If any perſon ſhall take away 
with intent to ſteal, or embezzle, any furniture out of his 
lodging, he ſhall be guilty of felony. | 

And carrying away] To make it come within this 


deſcription, it ſeemerh that any the leaſt removing of the 


thing taken from the place where it was before, is ſufficient 
for this purpoſe, though it be not quite carried off: And 
upon this ground, the gueſt, who having- taken off the 


ſheets from his bed, with an intent to ſteal them, carried 


them into the hall, and was apprehended before he could 
get out of the houſe, was adjudged guilty of larceny : So 
alſo was he, who having taken an horſe in a cloſe, with 
an intent to ſteal him, was apprehended before he could 

et him out of the cloſe. 1 Haw. 93. 

At the Old Bailey, May ſeſſions 1784, James Lampier 
was indicted for aſſaulting Mrs. Hobart, and taking from 
her perſon one gold ear-ring, which he pulled from her 
ear, and tore the ſame entirely through, as ſhe was retiring 
from the Opera-houſe and preparing to ſtep into her car- 
riage : She conceived the ear-ring had been taken away, 
but on her arrival at home it was found among the curls 
of her hair. The caſe was ſubmitted to the judges, who 
were of opinion, that it was not only a zating but a carry- 
ing away. Leach's Cr. Law, 264. 2 Edit. | 

And in the caſe of Henry Caſlet at the Old Bailey, Feb. 
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1782, who was indicted for ſtcaling a quantity of currants 


which were packed in the fore part of a waggon, and the 
priſoner had laid hold of this parcel of currants, and had 
got near the tail of the waggon with them when he was 
apprehended ; the parcel was afterwards found near the 
middle of the waggon. On this caſe being referred to the 
twelve judges, they were unanimouſly of opinion, that 
as the priſoner had removed the property from the ſpot 
where it was originally placed, with intent to ſteal, it was 


ataking and carrying away. Leach's Cr. Law, 204. 2 Edit. 


But in a caſe reſerved by Mr. J. Nares for the conſider- 1 
ation of the twelve judges, they were of opinion, that the 
priſoner, who had raiſed up one end of a parcel which lay, 
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Larceny. 


att». 

s a pocket of hops would, at its length, and placed it upon 
ers its end, and had cut the package open, and was proceeding 
ting 0 to take out the goods when detected, but had not removed 
not 4 it from its place where it originally lay in the waggon, was 
ears » not a ſufficient taking and carrying away ſo as to conſtitute 
fan ga a larceny ; and the priſoner was diſcharged. Leach's Cr. 
1 . Law, 204. 
way B any perſon] A wife may be guilty thereof, by ſtealing 
his the goods of a ſtranger; but not by ſtealing the goods of 

her huſband. 1 Ha. 93. 
this 1 It is ſaid by Mr. Dalton and others, that it is no felony 
the for one, reduced to extreme neceſſity, to take ſo much of 
ient anotber's victuals, as will ſave him from ſtarving ; but 
and I.. Hale ſays, that this rule by the law of England is falſe; 
the and therefore that if a perſon being under neceſſity for 
ried 0 want of victuals or clothes, ſteals another man's goods, 
ould it is felony. 1 H. H. 54. ä 
80 lf one ſtealeth another man's goods, and afterwards ano- 
with ther ſtealeth the ſame from him; the owner may charge 
ould the firſt or ſecond felon at his choice. Dalt. c. 162. 
An alien, whoſe ſovereign is in amity with the crown 
npier of England, reſiding here, and receiving the protection of 
from the law, oweth a local allegiance to the crown during the 
1 her time of his reſidence, and if, during that time, he com- 
iring mitteth an offence, he {hall be liable to be puniſhed for the 
- car- fame, even as a natural born ſubject. For his perſon and 
way, erſonal eſtate are as much under the protection of the law 
curls as the natural born ſubject's; and if he is injured in either, 
who he hath the ſame remedy at law for ſuch injury. 22/2. 185. 
-arry- Zo alſo, an alien whoſe ſovereign is at enmity with us, 
living here under the king's protection, committing 
„Feb. Roffences, may be proceeded apainſt in like manner; for he 
rants oweth a temporary local allegiance, founded on that ſhare 
d the protection he receiveth. IA. \ 
d had So alſo a priſoner of war, although he is not properly 
e was ſubject to the municipal laws of this realm, yet if he com- 
ar the Es any offence againſt the law of nations, or the light 
to the of nature and the fundamental laws of all ſociety, he is 
„that liable to anſwer in the ordinary courſe of juſtice, as other 
e ſpot perſons offending in like manner are. As in the caſe of 
it was RE er Molieret, a French priſoner, who was indicted at 
Edit. he gaol delivery for the city of Briſtol in Auguſt 1758, 
afider- efore Sir Michael Forſter, for privately ſtealing in the ſhop 
at the pf a goldſmith and jeweller, a diamond ring, valued at 
ch lay, £21. Sir Michael ſays, he thought it highly improper to 
as Proceed capitally upon a local ſtatute, againſt a priſoner of 
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3 war; 


Wite. 


Stealing 


through ex- 
treme neceſſity. 


One thief ſteal. 
ing from an- 
other. 


Alien. 


— 


Stealing goods 
that ſavout of 
the realty. 


The goods muſt 
be of tome 
value. 


Larceny. 


war; and therefore adviſed the jury to acquit him of the 
circumſtance of ſtealing in the ſhop as by the ſtatute, and 
to find him guilty of ſimple larceny to the value laid in the 
indictment. Accordingly, he was burnt in the hand, and 
ſent to the priſon appointed for French priſoners. Fo. 188. 


Of the mere perſonal goods.) Mere; for if the perſonal 
goods ſavour any thing of the realty, it cannot be larceny. 
And therefore they ought to be no way annexed to the 3 
frechold ; therefore it is no larceny, but a bare treſpaſs, to 
ſteal corn or graſs growing, or apples on a tree; but it is 
larceny to take them being ſevered from the freehold, as 
wood cut, graſs in cocks, ſtones digged out of the quarry; 
and this, whether they are ſevered by the owner, or even 
by the thief himſelf, if he ſever them at one time, and 
then come again at another time and take them. 1 Haw, 
93. 1 H. H. 510. 

But by the 4 G. 2. c. 32. Every perſon who ſhall ſteal, 
rip, cut, or break, with intent to ſteal, any lead, iron 
bar, iron gate, iron paliſadoe, or iron rail, fixed to any 
building, or 1n any garden, orchard, court-yard, fence, 
or out- let belonging to any building; he, his aiders and 
abettors, and alſo all who ſhall knowingly buy or receive 
the ſame, ſhall be guilty of felony, and be tranſported for 4 
ſeven years. | 4 

And by the 21 G. 3. c. 68. Every perſon who ſhall | * 
ſteal, rip, cut, break, or remove, with intent to ſteal, any 
copper, braſs, bell-metal, utenſil, or fixture, being fixed 
to any building, or in any garden, orchard, court- yard, 3 
tence, or out-let belonging to any building; or any iron 
rails or fencing ſet up or fixed in any ſquare, court, or 6 
other place ; he, his aiders and abettors, and alſo all Who 
{hall knowingly buy or receive the ſame, ſhall be guilty of 
felony, and tranſported for ſeven years, or detained in pri- 
ſon and kept to hard labour, not exceeding three years nor 
leſs than one, and within that time, if the court ſhall think? 


fit, ſhall be once or oftener, but not more than thrice 
publicly whipped. 1 


i 
Alſo the goods ought to have ſome worth in e ee 
and not to derive their whole value from the relation the 
bear to ſome other thing, which cannot be ſtolen; as pape 
or parchment, on which are written aſſurances concerning 


lands, or obligations, or covenants, or other ſecurities fo, A 
a debt, or other choſe in action. 1 Haw. 93. 
B 


The goods ought alſo not to be things of a baſe natur 
as dogs, cats, bears, foxes, monkeys, ferrets, and > 
I: 1 


Larceny. 


* the ke; which, howſoever they may be valued by the owner 
„and F ſhall never be ſo highly regarded by the law, that for their 
n the = ſakes\a man ſhall die: But yet the ſtealing of an hawk, 
„and knowing it to be reclaimed, is felony by the common law 
188. and by ſtatute, in reſpect of that very high value which 


„ {3 was formerly ſet upon that bird. 1 Hav. 93. 

But by the 8 H. 6. c. 12. If any perſon ſhall ſteal any 
en) record or proceſs belonging to any of the courts at Ve- 
o the minſter, by reaſon whereof any judgment ſhall be reverſed, 


gs, to he ſhall be guilty of felony. 
1s And by the 2 G. 2. c. 25. If any perſon ſhall ſteal, or 
Id, as ; take by robbery, any exchequer order or tallies, or other 
"arty orders, entitling any other perſon to an annuity or ſhare 
reve in any parliamentary fund; or any exchequer bills; bank 
» and notes; South Sea bonds; Eaft India bonds; dividend war- 
Har, *X rants of the bank, South Sea company, Eaſt India company, 
or any other company; bills of exchange; navy bills or 
b ſteal, Adebentures; goldſmith's notes for payment of money; or 
„ iron other bonds or warrants, bills, or promiſſory notes for 
to any payment of money ; he ſhall be guilty of felony, with or 
e 1 without the benefit of clergy, in the ſame manner as he 


: 5 would have been, if he had ſtolen or taken by robbery any 


i . bother goods of the like value with the money due thereon: 
ted for But not to work corryption of blood. | | 
In the caſe of F. Haſſel at the Old Bailey, 16 O08. 1730, 
o ſhall it was declared felony in a ſervant of the poſt office to 
al, any 5 ſteal one bank note . a letter committed to his care, 
g fixed . 0G though the ſtatute only makes it felony to ſteal bank notes 
't-yard, 4 in the plural. And Sir P. Yorke, then attorney-general, 
ny 10" X argued, that it was a moſt unreaſonable conſtruction to 
urt, or 3 ſay that the legiſlature intended to make it felony to ſteal 
all who XX zoo notes of 5 1. each, and yet that it ſhould not be felony 
uilty ol to ſteal one note of 10,0001. Leach's Cr. Law, 1, 
{ + 1 C antther] It ſeems agreed, that the taking of goods, 
ea oY 


0 # whereof no one had a property at the time, cannot be 
\ll thin XX felony; and therefore that he who takes any treaſure 
n thrice 2X trove, or a wreck, waif, or ſtray, before they have been 


= ſeized by the perſons who have a right thereto, is not guilty 
mſelves, of felony, but ſhall be puniſhed, by fine. 1 Hegg. 
ion the, But yet the taking of theſe muſt be, where the party 
as pape: that takes them really believes them to be ſuch, and co- 
Icernin; FF lours not a felonious taking under ſuch a pretence ; for 
ities fo then every felon would cover his felony under that pre- 
= tence. 1 H. H. 506. 
natur = Allo it is ſaid, that there may be felony in taking goods, 
and tie the owner whercof is unknown; in which caſe, the king 
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Stealing records, 
&c, 


Or exthequer 
orders, &c, 


Or bank notes. 


Goods the pro- 
perty of no one. 


Fiſh in a river. 


H ares, conĩes, 
end pigeons. 


Coods belong- 
ing to a pariſh, 


Stealing a 


| ſhroud, 


Value of the | 


Larceny, 


fhall have the goods, and the offender ſhall be indicted for 


taking the goods of a perſon unknown ; and it ſeems, that 
in ſome caſes the law will rather feign a property, where 
in ſtrictneſs there is none, than ſuffer an offender to 
eſcape. 1 Haw. 94. 

Neither ſhall he who takes fiſh in a river or other great 
water wherein they are at their natural liberty, be guilty 
of felony ; as he may be, who takes them out of a trunk 
or pond. 1 Haw. 94. f 

Upon the like ground it ſeems clear, that a man cannot 

commit felony, by taking hares or conies in à warren, or 
old pigeons being out of the houſe; but it is agreed, that 
one may commit larceny, in taking ſuch or any other crea- 
ture fere nature, if they be fit for food, and reduced to 
tameneſs, and known by him to be ſo. d. 
He who ſteals goods belonging to a pariſh church, may 
be indicted for ſtealing the goods of the pariſhioners. 12. 
And it hath been adjudged, that he who takes off a 
ſhroud from a dead corpſe, may be indifted as having 
ſtolen it from him who was the owner thereof when it 
was put on; for a dead man can have no property. 1d. 

Above the value of 12d.) The learned editor of Hale's 
Hiſtory of the Pleas of the Crown obſeryes, that in former 
times, though the puniſhment of th ft was capital, yet the 
criminal was permitted to redeem his life by a pecuniary 
ranſom ; but in the 9 H. 1. it was enacted, that whoever 
was convicted of theft ſhould be hanged, and the liberty 
of redemption was entirely taken away ; which law con- 
tinues to this day. But conſidering the alteration in the 
value of money, the ſeverity of it is much greater now 
than it was then; for 12d. would then purchaſe as much 
as 40s. will now; And yet a theft above the value of 12d. 
3s ſtill liable to the ſame puniſhment, Upon which Sir 


H. Spelman juſtly obſerves, that while all things elſe have 


riſen in their value, and grown dearer, the life of man is 
become much cheaper; and from hence takes occaſion 
to wiſh, that the ancient tenderneſs of life were again 
reſtored. 1 H. H. 12. | 
And L. Cole, obſerving that when the ſtatute of the 
3 Ed. 1. was made, which makes ſtealing of goods above 
the value of 12d, to be grand larceny, the ounce of filver 
was of the value of 20d. and now it is of the value of gs. 
and above, draws this concluſion, that the thing ſtolen 
ought to be reaſonably valued, that is, having reſpect to 
the great alteration in the value of money. 2 1nfl, 189, 
190. For 208. were then à real pound weight; which 
i _ Name 
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Larceny, 


Ny name we Rill retain, although the weight is much dimi- 


iſhed. | 
1 If two perſons or more, together, ſteal goods above the 
value of 12 d. every one of them is guilty of grand larceny z 
for each perſon is as much an offender as if he had been 
alone, 1 Haw. 95, 

Alſo it ſeems the current opinion of all the old books, 
that if one at ſeveral times ſteal ſeveral parcels of goods, 
each under the value of 12d, but amounting in the whole 
to more, from the ſame perſon, and be found guilty there- 
of on the ſame indictment, he ſhall have judgment of 
death as for grand larceny ; but this ſeverity is ſeldom 


practiſed. 1 Ha. y. 
II. Of petit larceny. 


Petit larceny agrees with grand larceny in the ſeveral 
rticulars above mentioned, except only the value of the 
goods (and except as hereafter followeth) ; ſo that where- 
ever an offence would amount to grand larceny, if the 
thing ſtolen were above the value of 12 d. it is petit lar- 
ceny; if it be but of that value or under. 1 Haw.gs. 
And if one be indicted for ſtealing goods to the value of 
708. and the jury find ſpecially, as they may, that he is 
guilty, but that the "goods are worth but 10d. ; he ſhall 
not have judgment of death, but only as for petit larceny. 
1 Haw. 95. 
In petit larceny there can be no acceſſaries, neither be- 
fore not after. 1 H. H. 530. 
By the 3 Ed. 1. c. 15. Perſons indicted of petit larceny, 
if they were not guilty of ſome other larceny aforetime, 
are bailable by juſtices of the peace. And it feems to be 
agreed, that there is no neceſſity, that ſuch perſon be of 
ood reputation : But yet if the crime be open and mani- 
it, it ſeems that they ought not to be bailed ; but if there 
be any colour of probability for their innocence, it ſeems 
moſt agreeable to the intention of the ſtatute to bail them, 
2 Haw. 101. | 
For a juſtice of the peace, before whom an offender ſhall 
be brought for petit larceny out of ſeſſions, may not 
puniſh the ſaid offender by his diſcretion, and ſo let him 
go; but muſt have him committed or bailed, to the 
intent he may come to his trial, as in caſes of other felo- 
nies: And f upon his trial, the jury ſhall find the goods 
ſtolen to exceed 12d. in value, the offender ſhall have 
Judgment to die for the fault. Dalt. c. 154. : 
+ * , N t 
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Puniſhment: 


RoVbinga dwell- 
ing houſe, ſome 
perſon being 
therein. 


Robbing an 
houſe ro the 


value of. 5s. 
no perſon being 


therein, 


the doors being open. 1 H. H. 548. 


Larceny. 

It ſeemeth, that all petit larceny is felony, and conſe- 
quently requires the word ſelonioiſly in an indiftment for 
it; yet it is certain that it is not puniſhable with the loſs 


of life or lands, but only with the forfeiture>of goods, and 


whipping, tranſportation, or other corporal puniſhment, 
1 Haw. 95. | | 


III. Larceny from the perſon. 


If the goods are taken from a man's perſon, the offence 
receives a farther degree of guilt ; and if it is attended 
with putting him in fear, it is called robbery ; for which 
ſee that title. 

If it is without putting him in fear, then it is called 
barely /arceny from the perſon. 1. Haw. gs. 

If it is done privily without his knowledge, by picking 
of pockets, or otherwiſe, it is excluded from the benefit 
of clergy by the 8 El. c.4. (That is, if the thing ſtolen 
he above the value of 12d. 2 H. H. 366.) But this 
ſtatute extendeth not to acceſſaries, either before or after. 
2 Hau. 350. | 

If it is done openly and avowedly before his face, it 1s 
within the benefit of clergy, (1 Haw. 97.) except where it 
15 committed in a dwelling houſe, or outhouſe thereunto 
belonging, to the value of 408. from which the benefit of 


clergy is taken away, by the 12 Ann. ft, I. c. 7. hereafter 
following. 


IV. Larceny from the houſe, 


This muſt be underſtood where the offence falls ſhort 
of burglary. 

By the 3 V. c. g. Every perſon that ſhall feloniouſly 
take away any goods, being in any dwelling houſe, any 
perſon being therein, and put in fear; or ſhall rob any 
dwelling houſe in the day time, any perſon being therein 
he, his comforters and abettors, ſhall be guilty of felony 
without benefit of clergy. 

And by the 39 El. c. 15. Every perſon who ſhall be 
convicted of the feloniouſly taking away in the day time 
any money or goods of the value of 5s. in any dwelling 
houſe, or outhouſe thereunto belonging, and uſed to and 
with the ſame, although no perſon be therein, ſhall be 
guilty of felony without benefit of clergy. 

This requires an actual breaking, and not entering by 
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1e- And by the 12 Ann. ff. 1. c. 7. Every perſon that ſhall Stealing out of 
for feloniouſly ſteal any money, goods, or merchandizes, to an houſe to the 
ole the value of 408. being in any dwelling houſe, or out- net. oi 
and houſe thereunto belonging, altho' it be not broken open, therein; and the 
Mt. nor any perſon be therein, ſhall be guilty of felony without fame not broken 
benefit of clergy. 152585 
And by the 1 Ed. 6. c. 12. / 10. Every perſon who Breaking a 
ſhall be convicted of breaking any houſe in the day time, bouſe in the w 4 
any perſon being therein, and put in fear, ſhall be guilty — — 
Ace of felony without benefit of clergy. and put in fear. 
led ; And this altho' nothing be actually taken: But it re- 
ich 2 quires not only an actual breaking, and putting in fear, 
| but alſo an entry with an intent to commit felony, and ſo to 
led 1 be laid in the indictment. 1 H. H. 548. 
4 By the 10 & 11 V. c. 23. Every perſon that ſhall by Sbopliſting to 
as | night or by day, in any ſhop, warehouſe, coach-houſe, or che value of $3. 
fit 0 ſtable, privately and feloniouſly ſteal any goods, wares, or 
1 merchandizes, to the value of 58. although it be not 
his broken open, nor any perſon be therein, ſhall be guilty of 
er FF felony without benefit of clergy. 
; * Warehouſe) In the caſe of John Howard at the Old Bailey, 
18 July 3, 1751. He was indicted on this ſtatute, for pri- 
1 vately ſtealing goods, the property of Meſſrs. Fludyer and 
wo = company, in the warehouſe of 7% n Day : There was 
of "ng another count in the indictment, charging that the pri- 
ter 3 ſoner ſtole the goods of % Day in his warehouſe. The 
' caſe upon evidence appeared to be, that Zohn Day kept a 
U common warehouſe by the water ſide, where merchants 
A did uſually lodge goods intended for exportation, till they 
" Ws could have an opportunity of putting them on board. 
rt The goods in the indictment were ſent by Fludyer and com- 
1 pany to this warehouſe, in order to be put on board a veſſel 
ly for exportation, and were ſtolen by the priſoner in this 


warehouſe. The court was of opinion, that this is not a 
caſe. within the ſtatute. For by the word warehouſe in the 
ſtatute is meant, not a mere repoſitory for goods, but ſuch 
places where merchants and other traders keep their goods 
for ſale, in the nature of ſhops, and whither cuſtomers go 
to view them. And though the goods in this caſe might 

with propriety enough be charged to be the goods of 7h 
Dua, ſince he had the charge and poſſeſſion of them, which 
made him anſwerable to his principals for them; yet ſtill 
the ſame objection recurreth, his warehouſe was not a place 
for ſale, but merely ſafe cuſtody. Accordingly the larceny 
being fully proved, the priſoner was by the direction of the 
court found guilty of larceny, to the value laid in the in- 
dictment, 


Money not 
included. 


Horſes included. 


Reward for con- 
victing an 
offender. 


Certificate, 


Larceny. 


dictment, and acquitted of ſtealing privately in the ware- 
houſe. It has been generally held, that the meaning o- 
this act, with regard to ſhoplifting, is, that the goods muſt 
be ſuch as are uſually expoſed to ſale in the p, and not 
any other valuable thing which may happen to be putthere. 
And it ſeemeth that the ſame equitable conſtruQion ſhould 
take place with regard to warehouſes, The goods ſhould 
be ſuch as are uſually expoſed to ſale in ſuch places. And 
tho” coach-houſes and fables, which are likewiſe named in 


the act, are not places for ſale, yet {till in the eonſtruction 
of ſo penal a law, it will not be amiſs to carry the ſame 


equity as far as may be with regard to them. The goods 
ſouls be ſuch as are uſually lodged in thoſe places. 


übe! If it ſhall appear on the evidence, as it often 
oth, that thoſe places were broke open at the time of the 
larceny, the caſe (as it ſeemeth) will not come within the 
act. For the words are, 
ſteal, which ſeemeth to exclude all caſes, where any 
degree of force is uſed to come at the goods. Ad. 79. 

Any goods, wares, or mercbandige] In which words money 
is not included. For altho' the word goods may in a large 
ſenſe take in money, and often doth, yet being connected 
with wares and merchandizes, the ſafer conſtruction of fo 
penal a ſtatute will be, to confine it to goods of like kind, 
goods expoſed to ſale. 1d. 

In like manner, it was ruled, upon the ſame principle, 
at Maidflone Lent aſſizes 1752, in the cafe of George 
Grimes, indicted on the ſtatute 24 G. 2. c. 45. for ſtealing 
a conſiderable ſum of money out of a ſhip in port: 'Though 
great part of it conſiſted in Portugal money, not made 
current by proclamation, but commonly current. 1d. 

But horſes ſeem clearly to be included under the word 


goods, by reaſon of the mentioning coach- houſes and ſtables 


before; and horſe-flealers are ſpecified in the ſubſequent 
parts of the act. 

Every perſon who ſhall apprehend any one guilty of 
breaking open houſes in a felonious manner; or of private- 
ly and 1 ſtealing — oods, wares, or merchandizes, 
of the value ogg s. in any ſhop, warehouſe, coach-houſe, 
or ſtable, though they be not broken open, and although no 
perſon be therein to be put in fear, and ſhall proſecute him 
to conviction, ſhall have a certificate without fee, under 
the hand of the judge, certifying ſuch conviction, and with- 
in what pariſh or place the felony was committed, and alſo 
that ſuch felon was diſcovered and taken, or diſcovered or 

taken, 


if any perſon ſhall privately 
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- Larceny. 


taken, by the perſon ſo diſcovering or apprehending ; and 
if any diſpute ariſe between ſeveral perſons ſo diſcovering 
or apprehending, the judge ſhall appoint the certificate into 
ſo many ſhares to be divided among the perſons concerned 
as to him ſhall ſeem juſt and reaſonable :- 

And if any perſon ſhall happen to be ſlain by any ſuch 
houſebreiker or other felon as aforeſaid, in endeavouring 
to apprehend him, the executors or adminiſtrators of ſuch 
perſon flain, ſhall have the like certificate : 

Which certificate ſhall be inrolled by the clerk of the 
peace of the county in which it ſhall be granted, for which 
he ſhall have 18. | 

And the ſaid certificate may be once aſſigned over, and 
no more. | 

And the original proprietor, or the aſſignee of the ſame, 
ſhall by virtue thereof he diſcharged from all manner of 
pariſh and ward offices, within the pariſh or ward where 
the felony was committed. 

But the certificate ſhall not be aſſignable, after it has 
been once made uſe of to exempt any perſon from ſuch 
office. 10 & 11 V. c. 23. 

From all manner of pariſh and ward offices] E. 29 G. 2. 
K. and Davis. Motion to quaſh a conviction and the 
affirmance of it on appeal, removed into the king's bench 
by certiorari; upon this caſe : The defendant, being 
aſſignee of a certificate under this act, was appointed by 
the truſtees under an act of the 22 G. 2. to be collector of 
the pariſh rates for repair of the roads within the pariſh of 
St. Leonard's Shoreditch ; and refuſing to take the office 
upon him, inſiſting that he was exempted by the benefit of 
his certificate, he was convicted before a juſtice z and this 
conviction being affirmed upon appeal to the ſeſſions, it 
was now moved to quaſh thoſe proceedings as illegal. 
After argument on ſhewing cauſe : —— By Ryder Ch. J. 
The queſtion is, Whether the defendant has a right to be 
exempted from this office by virtue of his certificate ? The 
act exempts the party, and his aſſignee, from all pariſh and 
ward offices. Here are two queſtions : Firſt, whether 
this is a pariſh office ? ſecondly, whether it is within this 
act? and though the latter may ſeem to be a conſequence 
of the former, yet it may be neceſſary to conſider, whether 
this is the old office of ſurveyor, or a new office. It is 
not neceſſary for a pariſh officer to be choſen by the pa- 
riſhioners, A pariſh office muſt be exerciſed about pariſh 
buſineſs; and the officermuſt be a pariſhioner: Both which 
ingredients are here. It may be a queſtion of nicety, 
whether this act extends to new offices ; though I give no 

| opinion 


Exemption from 
pariſh offices, 


Larceny. 


opinion as to this point. The office is not co-extenſive 
with that of ſurveyor; but yet it ſeems part of that old 
office. It cannot be preſumed, that the 22 G. 2. meant 
to take away any privilege which the party had before. 
Therefore as I do not think this a new office, I think the 
conviction and , aſfirmance thereof ought to be quaſhed ; 
without giving any opinion, whether the exemption will 
extend to a new office, which did not exiſt at the time of 
the 10 & 11 W.—Denniſon J. The queſtion is, Whether 
the collector of the pariſh rates in the pariſh, within the 
22 G. 2. is a pariſh officer within the benefit of the certi- 
ficate under the 10 & 11 V.? I think the act of 10 & 
11 V. ought to have a liberal conſtruction. The ' office 
of ſurveyor is partly to be executed by this collector. And 
it is in fact an old office, divided by an act of parliament, 
and to be executed by two perſons. And the collector is 
certainly as much a pariſh officer as the ſurveyor appoint- 
ed under this act of parliament. A covenant ta pay 
taxes, extends to ſubſequent taxes of the ſame kind. 80 
a privilege of perſons from offices. The act does not con- 
fine it to offices in being. It was intended as a reward. 
Therefore the new modelling an old office, ſhall have the 
ſame benefit and conſtruction as the old office itſelf would 
be entitled to. — Fofer J. This muſt certainly be 
taken to be a pariſh office. For the duty is confined to 
the pariſh, and to be executed by an inhabitant. I do not 
take it to be a new office ; for it is part at leaſt of the old 
one. I will go a little further, and ſuppoſe it an entirely 
new created office; and yet if a pariſh office, I ſhould 
think it within the 10 & 11 V. Clergymen, at common 
law, are exempted from all offices; and therefore would be 
exempted from the new offices. So an attorney's privilege 
extends to all matters of like nature, So diſſenting mi- 
niſters being exempted from all offices by the toleration 
act, are exempt from new offices as well as old ones. 
Wilmot J. The words of the act of 10 & 11 V. are as 
general as can be. Nothing can more contribute to the 
public ſafety than apprehending felons, which is the object 
of the act. It is not neceſſary to give an opinion; but I 
take it, if this had been a new office, it would have been 
within the exemption. This office has every badge of a 
ariſh office. It muſt be exerciſed by a pariſhioner; within 
the pariſh ; the rates are to be applied to a parochial pur- 
poſe ; and I think it not neceſſary that a pariſh officer 
ſhould be appointed by the pariſh, as the conſtable is a 
pariſh officer, though not named by thepariſh. Nothing 1 
| 9 | , © 


Larceny. "0 


be clearer, than that this is part of the old office of ſur- 


ve 
1d = veyor. Therefore the conviction, and affirmance 
nt thereof, were quaſhed. M. S. ) 
re. And moreover, as a further reward, every perſon who 491. reward for 
he _X ſhall apprehend any perſon guilty of burglary or the feloni- n . 
; cus breaking and entering of any houſe in the day time, 
ill aand proſecute him to conviction, ſhall have a certificate 
of under the hand of the judge, without fee, to be made out 
er > and delivered before the end of the aſſizes, certifying the 
he RR conviction, and in what pariſh the ſaid felony was com- 
ti- RX mitted, and alſo that ſuch felon was taken by the perſon 
& RX claiming the reward; and if any diſpute ſhall happen to 
© | ariſe between the perſons claiming, the judge ſhall by the 
ad ſaid certificate appoint the ſame to be paid amongſt the 
it, ; parties claiming the ſame, in ſuch ſhares and proportions 


I as to him ſhall ſeem juſt and reaſonable. | 
And on tender of ſuch certificate to the ſheriff, and 
demand made, he ſhall pay to the perſon ſo entitled the 


30 ſum of 4ol. without fee, within one month after ſuch 

n- IX tender and demand; on pain of forfeiting double with 

d. TRE treble coſts. 5 Ann. c. 31. | 

he - And if any watchman or any other perſon be killed 491. tothe exe- 
Id in endeayouring to apprehend any ſuch houſebreaker, his £39752 verion 
de > executors or adminiſtrators ſhall have a certificate delivered ; 

to under the hand and ſeal of the judge, or of the two next 

ot RX juſtices, of ſuch perſon being ſo killed; which certificate 

Id RX they ſhall, upon ſufficient proof before them made, give 

ly RX without fee: Whereupon ſuch executor or adminiſtrator 

14 XR ſhall be entitled to receive the like ſum of 40l. in like 

on manner. 5 An. c. 31. /. 2. 

be And moreover, if any perſon being out of priſon, ſhall 491. and a par- 
ge commit any ſuch burglary or houſebreaking in the day 22 have eo 
i- RX time as aforeſaid, and afterwards diſcover two or more the e 
on like offenders, ſo as two or more be convicted, he ſhall 

— have the like reward and allowance of 40l. and alſo all 

as other advantages which are given to perſons who ſhall 

he **X apprehend and convict houſebreakers ; and ſhall alſo have 

& the king's pardon for all burglaries, robberies, and felonies 

tl = (except murder and treaſon) by him committed before 

en ſuch diſcovery made; which pardon ſhall be likewiſe a 1 
'a = good bar to an appeal. / 4. 

in 1 And the ſheriff, on producing the certificates, and Sbeiff to be re. 
r- RE receipts for the ſaid rewards, may deduct the ſame on his Pud out of the 
r accounts; and if he have not money in his hands, he ſhall Wu 

a2 be repaid out of the treaſury, on certificate from the clerk 

* of the pipe. /. 3. ä 

de 1 Wks Or . 


Larceny. 

Or inſtead of charging the ſame in his accounts, he may 
immediately apply to the commiſſioners of the treaſury, 
who ſhall forthwith repay the ſame without fee. 3 G. 


c. 15. J 4+ . 
V. Larceny in a booth or tent. 


Perſons found guilty of robbing any perſon in any booth 
or tent, in any. fair or market, the owner, his wife, chil- 


dren, or ſervants, being within, whether they be fleeping 


or waking, ſhall fuffer as felons without benefit of clergy. 
5&6 Ed. 6. c. 9. J. 5. 


VI. Larceny on a navigable river. 


By the 24 G. 2. c. 45. Al perſons who ſhall feloni- 
ouſly ſteal any goods or merchandize of the value of 40 8. 
in any ſhip, barge, lighter, boat, or other veſſel or craft, 
upon any navigable river, or in any port of entry or diſ- 
charge, or in any creek belonging thereto, from or off any 
wharf or key adjacent to any navigable river, port of 
entry or diſcharge, or ſhall be preſent or aſſiſting therein, 
mall be guilty of felony without benefit of clergy. 
And by the 2G. 3. c. 28. Perſons navigating bum 
boats on the river Thames, for the purpoſe of ſelling li- 
quors, {lops, tobacco, fruit, greens, gingerbread, or other 
ſuch like ware, except ſuch boats as ſhall be entered at 
Trinity Houſe and perſons taking in exchange, or by way 
of barter, or unlawfully receiving any ropes, cordage, 
tackle, goods, ſtores, or merchandize of any veſlels in = 
river; or cutting, damaging, and ſpoiling any cordage, 
cable, buoys, buoy rope, headfaſt, or other faſt or rope 
belonging to any ſhip in the river, with intent to ſteal the 
ſame; ſhall be puniſhed as in the ſaid act is directed: 
which act being ſomewhat long, and only local, it is 
thought fit to refer to the act itſelf for a more particular 
deſcription of the offences, and for the manner of con- 
viction and puniſhment. 


VII. Other larcenies. 


There are moreover divers other larcenies, which are 


not here ſpecified, the ſame being inſerted under the 


ſeveral titles in this book, to which they do more properly 
belong. That is to ſay, 0 1 
Larceny in ſtealing woollen cloth off the tenters in the 


night time, is inſerted under the title Wooklen Manu⸗ 


kacture. 
jp 14 Larceny 
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Larceny, 
Larceny in ſtealing linen, fuſtian, callico, or cotton 
Doch, yarn, or goods laid to be printed, bleached, or 
Aried, to the value of 10 8. under the title Linen cloth; 
Larceny in ſtealing cattle or ſheep (with a reward of 


and Sheep; r . 99 
Larceny in ſtealing deer in parks, conies or hares in 
warrens, or fiſh in ponds, under title Game. | | 
Larceny in ſtealing hawks or ſwans; alſo under title 
Game; 


VIIT. Receiving ſtvlen goods. 

By tlie 3 W. c. 9. If any perſon ſhall buy or receiye 
any ſtolen goods, knowing the ſame to be ſtolen, he 
ſhall be deemed an acceflary after the fact, and ſiiffer 
accordingly. /- 4. BOS en 12 

By the $5 An. c:3i. If any perſon ſhall buy gr 
receive any ſtolen goods, knowing them to be ſtolen, or 
{hall receive, harbour, or conceal any felons or thieves, 
knowing them tb be ſo, he ſhall be deemed acceſſary to 
the felony, and being convicted on the teſtimony of one 
witneſs, ſhall ſuffer death as a felon convict. (But within 
clergy.) fs b "I 

And by the 4 G. c. 11. Perſons convicted of receiving 
or buying ſtolen goods, knowing them to be ſtolen, may 
be tranſported for 14 years. / 1. a 

In the caſe of K. and David/on at Carlifle aſlizes, 1966; 
Margaret Davidſon was indicted for ſtealing bags contain- 
ing 1601. in money out of a dwelling-houſe; and Jabel 
and Margaret Carter were indicted in one count for 
=X receiving the money, knowing it to have been ſtolen; and 
in a ſecond count for harbouring and concealing Margaret 
"<9 Davidſon, knowing her to have been guilty of þ that 
felony; and an objection being made that monty is not 
within the acts of parliament relating to receivers of 
Alen good?, the judge (Mr. J. Bathurſt) was clearly of 
that opinion, and that the counſel for the profecutor 
ſhould therefore apply their evidence only to the charge 
of harbouxing and concealing the felon. They were all 
convicted, and the principal received judgment of death, 


and the acceffaries hat their clergy, and were burned art 
the hand. ES; 


& % - : 


indicted, Avery for privately ſtealing from the perſon of 
Vol. III. * b a * dit 


\ 


G 


10 l. for convicting an offender), under the titles Cattle 


81 


Receiver deemed 
an acceſſary. 


Receiving ſtolea 
goods, or har- 
bouring 3 felon, 


larceny. 


In the caſe of Abraham Ewans at the ſeflions at the Old Cai de no 
Bailey in May 1749, John 252 and Abraham Evans were fries 


4cs;. 
pet 


— 2 — 


Larceny, 
Sir Giles Payne, one filk handkerchief, value 12d.; and 
Evans for feloniouſly receiving the ſame, knowing it to 
-be ſtolen. Avery was found guilty to the value of 10d. 
and was ordered to be tranſported for ſeven years. Evans MR 
was likewiſe convicted of receiving the goods, knowing 
them to be ſtolen ; but judgment was reſpited as to hum, 
upon a donbt whether Kacke for tranſportation for 14 
years can be given againſt him upon the ſtatute of the 
4 G. in regard the principal ſelon is found guilty of petty 3 
larceny only. And at a meeting of the judges to conſider 
of this doubt, they were all of opinion that no judgment 
can be given againſt Zvens on this verdict. For though 
the act is expreſs, that perſons convicted of buying or 
Teceiving ſtolen goods, knowing them to'be ſtolen, fhall 
be tranſported for 14 years, yet ſtill it muſt mean perfons 
tegally convicted, perſons convicted as acceffaries after the 
fact under the ſtatutes of the 3 W. and 5 An. But this 
f © "man. ought to have been acquitted, the principal felon i 
| being convicted of petty larceny only. And indeed the 
; indictment againſt Avery being for petty larceny, Evans 
| ought not to have been put upon his trial. For the acts 
which make receivers of ſtolen goods knowingly, accef- if 
ſaries to the felony, muſt be underſtood to make them 
acceſſaries in ſuch caſes only where by law an acceſſary 
may be; and there can be no acceſſary to petty lyrceny. 
"WY at the next ſeſſions Evans was diſcharged. 
* 14+ | nd oF *" _ 
Receiver ny ß öaARnd notwithſtanding that regularly the acceſſary can- 
niſhable when not be tried, till the principal be convicted, yet by the 
wank ny ay ung, 5 An. c. 31. it is enacted, that if the principal felon 
cannot be taken, ſo as to be proſecuted and convicted, 
yet nevertheleſs the buyer and receiver of ſtolen goods 
may be proſecuted as for a miſdemeanor, and puniſhed by 
fine and impriſonment, or other ſuch corporal puniſh- 
ment as the court ſhall think fit; which ſhall exempt 
him from being puniſhed as acceſſary, if the principal 
hall be afterwards taken and convicted. /. 6. 
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Where the prin- In the caſe of K. and Wild, there was an indictment v 
_ cipal hk been for a miſdemeanor; in receiving ſtolen goods, knowing a 1 
evevutet® them to be ſtolen. Upon the proſecutor's evidence it Wl v 
appeared that the felons had been convicted and executed. o 

to ö . | | . . . . = 
Whereupon it was objected that this indictment would o 
not lie, being only given in caſe where the felon cannot Me 


be taken, this being only a juriſdiction given under 2x i 
thoſe particular circumſtances” And of that opinion was 
Err 4 | | * 20 2 


the 


. 


* 


1 © the chief juſtice, and the defendant was acquitted. — 


ky of ſtealing lead, iron, copper, braſs, bell-metal, and ſolder, ſtolen lead, &c. 


; 0 or ſhall privately buy or receive any ſtolen lead, iron, 
copper, braſs, bell- metal, or folder, by ſuffering any door, 


or receive any of the ſame at any time in any clandeſtine 
manner; ſhall, on conviction by due courſe of law, 
although the principal felon hath not been convicted, 
be tranſported for 14 years. /. 1. 


| 8 perſon, that there is cauſe to ſuſpect that ſtolen lead, iron, may be ſearched. 
copper, braſs, bell-metal, or ſolder, is concealed in any. 


TE ſhall be found therein, may cauſe the ſame, and the perſon 
in whoſe houſe or other place the ſame ſhall be found, to 
be brought before two juſtices: And if ſuch perſon ſhall 
not give an account to the ſatisfaction of ſuch juſtices, 
how he came by the ſame, or ſhall not in ſome convenient 
time to be ſet by the ſaid juſtices produce the party of 
= whom he bought or received the- ſame, he ſhall be 
= 2djudged guilty of a miſdemeanor. / 2. | 


We within his diſtrict, and watchman whilſt he is upon duty, {ons may be ap- 
hall apprehend or cauſe to be apprehended every perſon — 
who may reaſonably be ſuſpected of having, carrying, | | 
or cynveying, after ſun-ſetting and before ſun-xiſing, any | 
of the ſaid materials, ſuſpected to be ſtolen or unlawfully 
come by; and the ſame, together with ſuch perſon, as 
ſoon as conveniently may be, ſhall carry before two juſ- 
= tices; And if the i apprehended conveying the 
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Strange, 57. (8vo. edit.) A 
By the 29 G. 2. c. 30. Whereas the pernicious practice Receivers of 


fixed to, or lying or being in or upon houſes, out-houſes, 
mills, warehouſes, workſhops, and other buildings, areas, 
vaults, yards, gardens, orchards, or other places; and alſo 
the ſtealing of ſuch materials from ſhips, boats, and other 
veſſels, and from off wharfs, keys, and other places, is 
become a great evil, by reaſon of the difficulty in appre- 
hending and convicting the thieves, and in diſcovering 
the buyers and receivers; it is therefore enacted, that 
every perſon who. ſhall buy or receive any of the ſame, 
knowing the ſame to be ſtolen or unlawfully come by, 


window, or ſhutter to be left open or unfaſtened, between 
ſun-ſetting and ſun-rifing, for that purpoſe ; or ſhall bu 
And one juRice on complaint on oath by any credible Suſpedted places 


dwelling houſe, outhouſe, yard, garden, or other place, 
may by his warrant cauſe ſuch place to be ſearched in the 
day time; and if any of the ſame, ſuſpeCted to be ſtolen, 


And every conſtable within his conſtablewick, beadle Suſpedted per- 


2 lame, 


Materials found 
to be depoſited, 


Offering to ſake 
ſuſpected arti- 
cles. 


Larceny. 
fame, ſhall not produce the perſon from whom he bought 
or received the ſame, or ſome other credible witneſs to 


depoſe upon oath the ſale or delivery thereof, or ſhall not 4 i 
give an account, to the ſatisfaction of ſuch juſtices, how IF 


he came by the ſame, he ſhall be adjudged guilty of a 
miſdemeanor. / 3. 


In either of which caſes, two juſtices may cauſe the ſaid | 


materials to be depoſited with the churchwardens or over- Y | 


ſeers of the poor whete the ſame were found, or in any 


other convenient place, for any time not exceeding zodays, | 2 F 
and in the mean time may order the ſaid churchwardens 
or overſeers, or one of them, in every pariſh within the A 


bills of mortality, to infert an advertiſement in ſome — 
lic paper; and elſe where cauſe notice to be given by ſome 


public crier, and by fixing on the church or chapel door : | 


notice deſcribing ſuch materials, and where depofited : 


And if any-perſon can prove his property thereto, upon ; 
oath, to the fatisfaction of ſuch two juſtices, they ſhall F 


order reſtitution thereof to the owner, after paying rea- L 2 


ſonable charges of removing, depoſiting, and giving pub- 
lic notice of the ſame. And if at the end of the 30 days, # 


no perſon ſhall prove his property thereto, the ſame ſhall I | 


be ſold for the beſt price that can reaſonably be had; and 
after deduCting the charges as aforeſaid, half of the money 
ariſing from ſuch ſale ſhall be given to the perſon appre- 
hending, and half to the poor of the pariſh where the 
offence ſhall be committed (if it is known where), or elſe 
where the conviction ſhall be. / 4. 

And every perfon to whom any of the fame ſhall te lf 
brought and offered to be fold, pawned, or delivered (er 
being reaſonable cauſe to ſuſpect that the ſame was ſtolen 
or unlawfully come by), ſhall apprehend, ſecure, and carr) 
before a juſtice (having it in his power ſo to do) the peri 
fo bringing or offering the ſame, together with the ſail 
materials; and ſuch perſon ſhall be dealt with, and the ſail 
materials ſhall be depoſited and diſpofed of, as if he bal 
been apprehended by the conſtable, beadle, or watchman: 
And it it ſhall appear upon the oath of any perſon, noi 
withſtanding he was concerned in ſtealing the ſame, if cot. 
roborated with other credible circumſtances, to the 10, 
faction of two juſtices, that there was reaſonable cauſe t 
ſuſpect that the ſame was ſtolen or unlawfully come i 5 
and that the perſon to whom the ſame was brought «| 
offered did not (having it in his power fo to do) apprehend 
fecure, and carry before a juſtiee the perſon who bros" 
ox offered the ſame ; then the perſon to whom the ſan 
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ht dne brought or offered, ſhall be adjudged guilty of a 
to XR miſdemeanor. / 5. | — 
ot And perſons for the two former miſdemeanors, in hav- Penalties, 
Wing or carrying any of the ſaid goods, ſhall forfeit for the 
2 WE firſt offence 408, for:the ſecond 4 l. and for every ſubſe- 
=X quent offence 61.; and for the other miſdemeanor, in 

aid not catrying a ſuſpected perſon before a juſtice, ſhall for- i tant 
er- feit for the firſt offence 20 8, for the ſecond 40s. and for 
ny every ſubſequent offence 41. ; by diſtreſs : half to the in- 
ys, former, and half to the overſeers for the uſe of the poor 
ens where the offence was committed (if known), or otherwiſe 
the RE where the conviction ſhall be. And if no ſufficient diſtreſs 
ub - ſhall be found, then to be committed to the common gaol or 
Mme other priſon or houſe of correction for one month for the 
oof firſt offence, for the ſecond two months, and for every ſub- 
ed: Wis ſequent offence till diſcharged by order of ſeſhons. /; 6. 
pon The conviction to be an parchment, and to be certified conviction. 
hall to the next ſeſſions, and there filed; in the form or to the 
rea- 1 effect following, viz. 0 
dub RE Middleſex, BE it remembered, that on the — day of 
ays, to wit, — in the year ——— A. O. was cpn- 
ſhall RE victed before us ——— of the juſtices of the peace for | 
and of a miſdemeaner, in having in his poſſeſſion lead, iron, cop- 
ney per, brafs, bell-metal, or ſolder, ſuſpected to be fßlolen or un- 
pre- lawfully come by, and not producing the party or parties of | 
the RR 20bom he bought or received the ſame, nor giving a ſatigfactory | 
elſe RR account how he came by the ſame : Cor, in having, carrying, or | 

RX conveying of lead, iron, copper, brafs, bell-metal,, or folder, 
11 be [u/ſpeted to be flolen or unlawfully come by, and nat producing 
there  7he party or parties from whom he bought or received the ſame, 
tolen RE mor any credible awitneſs to depeſe upon oath the ſale or delivery. * 
carr) RR thereof, and nat giving a ſatisfaftory account how he came by 
erſon 8 the ſame ; or, of neglectiug to apprehend and ſecure the perſon 
2 ſaid RS 20/0 brought and offered to pawn, ſell, or deliver lead, iron, 
e ſail cepper, braſs, bell. metal, or folder, ſuſpeted to be flolen or 
e had unlau⁰fuliy come by ; as the caſe ſhall be:] Given under 
man: cr hands and ſeals the day and year afareſaid. 
not- Which conviction ſhall not be liable to be removed by Certioras, 
f cor certiorari, but ſhall be final to all intents and purpoſes, 
ſatis 7. 7. a 
uſe And if any perſon, being out of priſon, ſhall commit Principal con- 
1e by, any felony by ſtealing any of the ſaid materials, and after- „Aing two 
ht o Wards diſcover two or more perſons whe ſhall buy or 8 
hend, receive any of the ſame, knowing the ſame to be ſtolen, 
ought . fo as two or more be convicted, he ſhall have a pardon, 

gane Which tall alſo be a bar to an appeal. / 8. 

n . | 
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And if any perſon ſhall be concerned in ſtealing any of 

the ſame, and ſhall afterwards, being out of priſon, diſ- 


cover any perſon to whom he offered to ſell, pawn, or 


deliver the ſame, ſo as he be convicted of ſuch miſdemea- 
nor; he ſhall not be liable to be Wan for ſuch 


ſtealing: .. 
By the 21 G. 3. c. 69. Every perſon who ſhall buy or 


receive any pewter pot or other veſſel, or any pewter in 


any form or ſhape whatever, knowing the ſame to be 


'- ſtolen or unlawtully come by; or hall privately buy or re- 


ceive any ſtolen pewter, by ſuffering any door, window, 
or ſhatter to be left open or unfaſtened between ſun- 
ſetting and ſun-riſing; or ſhall buy or receive the ſame in 
any clandeſtine manner ; he ſhall, although the principal 
felon has not been convicted, be tranſported not exceeding 
ſeven years, or detained in priſon and therein kept to hard 
labour not more than three years nor Jeſs than one; and 
within that time (if the court ſhall think fitting), to be 
once or oftener, but not more than thrice, publicly 
whipped. 


Finally, By the 22 G. 3. c.58. Where any goods (ex- 


cept. lead, iron, copper, braſs, bell. metal, and ſolder) ſhall 
have been ſtolen, whether the offence amounts to grand 


| larceny or ſome greater offence, or to petty larceny only 


where the offender has been convicted of grand larceny 
or ſome greater offence 3 every perſon who ſhall buy or 
receive the ſame, knowing them to have been ſtolen, ſhall 
be guilty of a miſdemeanor, and puniſhed by fine, impri- 
ſonment, or whipping, as the court of quarter ſeſſions 
(who are hereby empowered to try him), or any other 
court before whom he ſhall be tried, ſhall think fit to in- 
flict, although the principal be not convicted; ; and if the 
felony amounts to grand larceny, or ſome greater offence, 
and the perſon actually committing ſuch felony hath not 
been before convicted, ſuch offender ſhall be exempted 
from being puniſhed as acceſſary, if the principa? ſhall be 
afterwards convicted. / 1. 

And one juſtice, on oath before him made, that there i is 
reaſon to ſuſpect that ſtolen goods are knowingly con- 
cealed in any houſe or other place, may by his warrant 
cauſe ſuch houſe or place to be ſearched in the day time ; 
and the perſon concealing, or in whoſe cuſtody the ſame 
ſhall be found, ſhall be guilty of a miſdemeanor, and 
puniſhed in the manner aforeſaid. /. 2. 

And every conſtable within his conſtablewick, beadle 


within his ward, and watchman whilſt on duty, may ap- 


prehend 


Larceny. 5 


ff ehend any perſon, who may be reaſonably ſuſpected of 
— {5 aA or carrying at any time after fun-ſetting and before 
r AX cun-rifing any goods ſuſpected to be ſtolen, and carry him 
before a juſtice to be dealt with according to law; and on 
h TX conviction of the offence, he {hall be adjudged guilty of a 
XX miſdemeanor, and impriſoned not exceeding fix kalendar 
r months, nor leſs than three. /. 3. 1 205 
n = And if any perſon being out of cuſtody, or in cuſtody Difcovering two 
be if under 15 years of age, upon any charge of felony with. *<omplices. 
e- in the benefit of clergy, ſhall have committed any felony, 
„ and afterwards diſcover two or more who, have bought or 
received any ſtolen goods, ſo as two or more be convicted, 
in he ſhall have the king's pardon for all ſuch felonies by him 
al committed before ſuch diſcovery, Which alſo ſhall be a bar 
is do an appeal. / 5. 
d 
. , ; IX. Offering goods ſuſpected to be ſtolen, to be pawned 
ly Be | o& ſold. | 
XZ By the 30 G. 2. c. 24. If any perſon who ſhall offer 
* 3 by way of pawn, pledge, exchange, or ſale, any goods, 
ill XX ſhall not be able, or ſhall refuſe to give a ſatisfactory ac- 
1d count of himſelf, or of the means by which he became 
ly poſſeſſed thereof; or if there ſhall be any other reaſon to 


ny ſuſpect that ſuch goods are ſtolen, or other wiſe illegallyor 
cdlandeſtinely obtained, it ſhall be lawful for any perſon, 


or 
all his ſervants or agents, to whom the ſame ſhall be offered, 
rti- XX to ſeize and detain ſuch perſon and the ſaid goods, and to 
ns dcliver him as ſoon as conveniently may be into the cuſtody 
er of the conſtable, or other peace officer, who ſhall imme» 
n- diately convey ſuch perſon. and the ſaid goods before a 
he juſtice; and if ſuch juſtice ſhall upon examination and ; 
be, inquiry have cauſe to ſuſpect that the ſaid goods were : 
ot XX ſtolen, or illegally or clandeſtinely obtained, he may com- 
ed mit him to ſafe cuſtody for any time not exceeding fix 
be days, in order to be further examined; and if upon either 
of the ſaid examinations it ſhall appear to the ſatisfaction a I 
is of ſuch juſtice, that the ſaid goods were ſtolen. or illegally 
. "5 or clandeſtinely obtained, he ſhall commit the offender to 
nt the common gaol or houſe of correction, there to be dealt 
e; with according to law. /. 7, 
ne Provided, that if ſuch goods ſo ſeized and detained as 
nd MX zforcſaid ſhall afterwards appear to be the property of the 
perſon who offered the ſame to be pawned, exchanged, or 
il: fold, or that he was authoriſed by the owner thereof to 
p- Fawn, exchange, or fell the ſame ; yet neyerthelcls the per- 
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| | ſaid goods, ſhall be indemnified for having ſo done. /. 8. 
| Na And by 22 C. 3. f. 58. Any perſon, to whom any goods 
| | reaſonably m9 jg to be ſtolen, ſhall be offered to be 


ſold or pawned, may apprehend the-perſon offering the 
lime, and carry hi hefore 2 juſtice. J 4: 


. Advertiſing or receiving a reward for helping to 
COME OED ftolen goods. 
By the 25 G. 2. 4.3 


6. If any perfon ſhall publicly 
atvertiſe à reward, with 16 queſtions aſked, for the return ® 
of things ſtolen or loſt, or ſhall make uſe of words therein 
purporting that ſuch reward ſhall he given, without ſeiz- 
ing or making inquiry after the perſon producing ſuch 
things; or ſhall offer to return to any pawnbroker, or 
other, the money lent thereon, or other reward for the 
return thereof ; he, and alſo the printer and publiſher of 
ſuch advertiſement, ſhall reſpectively forfeit 501. with 
coſts, to him who ſhall ſue in 6x months; 
And by the 4 G. c. 11. Wherever apy perſon taketh 
money or other reward, directly or indirectly, under pre- 
tence, or upon account of helping any perſon to any ſtolen 
oods ; he ſhall (unleſs he apprehend the felon, or cauſe 


Offenders to 
pay their own 


expences if able. 


Rim to be apprehended, and brought to trial, and give 
evidence againſt him) be guilty of felony in the ſame 
manner as if he had ſtolen the ſame. / 4. 


XI. Charges of proſecution and conviction hot to be paid. 
bi 


By the ſtatutes of the 3 J. c. 10. and the 27 G. 2. c. 3. 
The offender, if able, ſhall pay his own charges for 


carrying to gaol, and of erg who guard him thither ; 
and if he is not able, then the treaſurer ſhall pay the ſame 
out of the county rates; as is ſhewn more at large in title 
Commitment. Zh 
tory wed (if 
En | pe 


experces 


By the 25 G. 2. c. 36. The court before whom any 
rſon hath been convicted of any grand or petit larceny 


or other felony, may at the prayer of the proſecutor, and 
on conſideration of his circumſtances, order the count 
treaſurer to pay him ſuch ſum as they ſhall judge reafon- 
able, not exceeding the expences he was put to in carrying 


* 
on the proſecution, with a reaſonahle allowance for his time 
and trouble ;* and the clerk of affize, or of the peace 


ſhall forthwith make out ſuch order, and deliver the ſame 


to the proſecutor, on payment of 18. 


ſon who ſhall ſo ſeize or detain the party Who offered the 
Y 


— 


_ 


Larceny, 


accounts. : | 
And by the 18 C. 3. c. 19. The court before whom 
any perſon hath been tried and convicted of any grand of 
tit larceny or other felony ; or before whom any petfon 

Lake hook tried and acquitted of any grand or petit larceny 
or other felony, in caſe it ſhall appear tp the ſaid court that 
there was a reaſonable ground of proſecution, and that the 
proſecutor had bona fide proſecuted 5 may order the trea- 
ſuret to pay to ſuch proſecutor ſuch ſum as they ſhall 
think reaſonable, not exceeding the expences he was boria 
ide pat unto, making alſo (if he ſhall appear to be in poor 
circumſtances) a reaſonable allowance for his trouble and 
loſs of time; which order the clerk of aſſize or clerk of 
the peace reſpectively, ſhall forthwith make out and deli- 
ver to him, on being paid for the ſame 18. and no more; 
and the treaſurer upon ſight of the order ſhall forthwith 
pay the ſame.— And the juſtices in ſeſſions, from time to 
time, may lay down or alter ſuch rules and regulations 
concerning any coſts or charges to be allowed to any per- 
ſon by virtue of thig act: Which rules and regulations, 
having received the approbation and ſignature of one or 
more of the judges of aſſize, thall be binding, and not 
otherwiſe, on all perſons whatſoever. 

By the aforeſaid act of the 27 G. 2. c. 3. When any 
poor perſon ſhall-appear on his recognizance, in ſuch caſe 
to give evidence, the court may allow him his reaſonable 
charges, to be paid in like manner by the treaſurer; the 

roper officer to have 6d. for making out the order. Ex- 
cept in Middleſex, where the ſame ſhall be paid by the 
overſeers of the poor where the perſon was apprehended. 

And by the 18 C. 3. c. 19. The court, where any per- 
ſon ſhall appear on recognizance or ſubpena, to give evidence 
as to any grand or petit larceny or other felony, whether 
any bill of indictment be preferred or not, may order the 
treaſurer to pay to him ſuch ſum as they ſhall think rea- 
ſonable, not exceeding the expences he was bona fide put 
unto, making alſo, if he ſhall appear to be in poor circum- 
ſtances, a reaſonable allowance for his trouble and loſs of 
time; which order the clerk of aſſize or of the peace reſ- 

Ctively ſhall forthwith make out and deliver to him, on 
— paid ſor the ſame 6d. and no more; and the trea- 


ſurer upon fight of the order ſhall forthwith pay the ſame, 


Warrant 
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Witneſſes alſo 
to be paid. 


Larceny, 


Warrant for larceny. 15 
Weſtmorland. To the conſtable 1 1 
FonasMuuch as A. I. of in the county 0 


geoman, hath this day mage informatiou and complaint 
upon oath before me one of his majeſty's juſtices of the 
Peace for the ſaid county, that this preſent day divers goods of 
him the ſaid A. I. to bit, have feloniouſly been flolen, 
talen, and carried away from the houſe of him the ſaid A. I. 
at aforeſaid in the county aforeſaid, and that he hath 
juſt cauſe to ſuſpect, and doth ſuſpect, that A. O. late of 
yeoman, felonioufly did fleal, take and carry aqway 
the ſame : Theſe are therefore to command you forthwith to 
apprehend him the ſaid A. O. and to bring him before me to 
anſwer unto the ſaid information and complaint, and to be 
further dealt with according to laww : Herein fail you not. 
Given under my band and ſeal the day of in 
the year 
Note; The form of a warrant to ſearch for ſtolen goods 
is inſerted under the title Search warrant, 


Indictment for grand or petit larceny in general. 


Weſtmorland. FT HE jurors for eur lord the king upon 
| their oath preſent, T hat A. O. late of 


in the county of labourer, on the ol 
day of in the year of the reign of ——= * 
evith force and arms, at in the county aforeſaid, one Az 
linen ſheet of the value of - of the goods and chattels 1 


ene A. I. then and there being, feloniouſly did ſleal, take, and -. 
carry away, againſt the peace of our ſaid lord the . his > 
crown and dignity. - wp 


Indictment for ia of pockets, or otherwiſe 
. privately: ſtealing from the perſon. 


Weſtmorland. ] HE jurors for our lord the king upon 3 
* their cath preſent, T hat A. O. late of . 


— in the pariſh of ——— yeoman, on the day Xl 
ii the year of the reign of with 8 


force and arms, at the barifh aforeſaid in the county aforeſaid, =: 
one ſilver watch of the value 0 of the goods and chat- = 
tels of one A. I. from the perſon of the ſaid A. I. ſublilly, pri- . 
vately, craftily, and without the knowledge of the ſaid A. J. 1 
then and there felomouſly did ſteal, take and carry away againſt 
the meg 7 our ſaid lord the king, his crown and dignity, 3 

7 | Indictment « 


Larteny. 


Indictment for breaking a houſe in the day time, 
ſome perſon being therein. 


Weſtmorland. THE jurors for cur lord the king upon 
5 their oath preſent, That A. O. late of 


in the county of — labourer, on the ——— da 
of ——— in the gear of the reign of -——— at the hour 
of in the afternoon of the ſame day, with force and 
arms, at — in the county of - the dwelling houſe 
of one A. I. there ſituate, (one B. I. wife of the ſaid A. I. 
in the ſame houſe in the peace of God and of our ſaid lord the 
king then being, ) feloniouſly did break and enter, and one ſilver 
ſpoon of the value of of the goods and chattels of him 
the ſaid A. I. then and there felomiouſly did ſteal, take, and 
carry away, and her the ſaid B. I. then and there in bodily 
fear and danger of her life feloniouſly did put; againſi the peace 
of our ſaid the king, his crown aud dignity. 


* 


Indictment for breaking a houſe in the day time, 


no perſon being therein. : 
Weſtmorland. THE Jurors for our lord the king upon their 
oath preſent, That A. O. late of | 
on the day of ——— in the year of the reign of 


at the hour of ——— in the afternoon of the ſame day, 
with force and arms, at — in the county aforeſcid, the 
dwelling houſe of one A. I. there ſituate, felonioufly did break 
and enter, and one ſilver ſpoon of the value of P the 
goeds and chattels of him the jaid A. I. then and there felo- 
miouſly did fleal, tale and carry away ; againſt the peace of 


our ſaid lord the king, his crown and dignity. 


Indictment for ſtealing of goods out of a ſhop, 
warehouſe, coach-houle, or ſtable. 


Weſtmorland. T HE jurors for eur lord the king upon their 
=] oath preſent, T hat A. O. late of 
"RN in the county aforeſaid, labourer, on the ——— day of 


| 7 2 in the — year of the reign of with force and 
= arm, at in the county aforeſaid, one piece of clath of 
3 the value of of the goods and chattels of one A. I. 


1 the ſhop of him the ſaid A. I. then and there being found, 
= 7-en and there privately and felonioufly did fleal, take, and 
4 carry away ; againſt the peace of our ſaid lord the king; his 
crown and dignity. 


f 


Money and 

goods forfeited 
py the x J. bow 
to be diſtributed. 


Leather, 
Concerning the duties on leather, See title Extiſe. 


4 HERE are ſeveral ſtatutes ynrepealed, which were 
made before the firſt year of the reign of James 1, 


concerning leather; but the act made in that year ren- 


ders them all uſeleſs, the fame being intended to reduce 
All the acts into one relating to that commodity z whick 
fame thing was attempted in that king's reign, with ſuc- 
ceſs, in divers other articles. | | 
Therefore in this title I ſhall go no further back than 
the ſtatute of the 1 J. c. 22, And to avoid abundance of 
repetitions, I will firſt infert the methods of recovering 
the ſeveral penalties, and will then proceed with this arti- 
le in its ſeveral progreſſes, in the order of time, from the 
firſt flaying off the hide, to its being at laſt ſold and manu- 
factured in leather, or exported, Ig 
J. General penalties and forfeitures under this title, 
I. Of hides before they come to the tanner, 
III. Of the tanning of hides. 
TV. Of thecurrying of hides, 
J. Of the ſearching and ſealing of leather. 
VI. Of the triers of leather, © 
VII. Of the ſelling and regiſtering of leather, 
VIII. Of the manufacturing of leather, or export- 


a 


ing it. 


J. General penalties and forfeitures under this title, 
All forfeitures by the act of the 1 FJ. c. 22. not here- 


aſter otherwiſe ſpecially directed, ſhall be divided one third 


to the king, one third to him that ſhall ſue, and one third 
to the city, town, or lord of the liberty. I 7, 4 22. 
46. | | 
/ And all leather, foes, or other things made of tanned or 
curried leather, ſeized and condemned by the triers here- 
aſtermentioned, by the ſaid ſtatute of the 1 J. c. 22. if in 
London, ſhall be brought to Gui/dhall, and prized by in- 
different perſons, and the value thereof divided, one third 
to the ſeizor, one third to the chamber of London, and one 
third to ſuch poor as the mayor and four aldermen ſhall 
appoint : If in any other city, town, or place, they ſhall 
be brought to the common hall of ſuch town, or to ſome 
conxenient 


py 
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7 Leather; 93 
= cw6nyenient and open place to be appointed by the lord o 
the liberty where no common hall is, there to be prized 
as aforeſaid, and the value divided, one third to the poor 
and in other deeds of charity after the diſcretion of the 
mayor or lotd of the liberty, one third to the mayor for 
ö the uſe of the commonalty, or to the lord of the liberty 
ö where there is no mayor or other ſuch like officer, and one 
_ =, third to the ſeizor. 1. J. c. 22: / 46. 
__ And the above ſaid forfeitures on the x J. may be ſued TI 3 
; + for in any court of record, by aCtion of debt, hill, plaint, os Je a 81 
or information, or otherwiſe. Id. . to be recoveted, 
; Fe And likewiſe all juſtices of aſſize, juſtices of the peace, 
* 1 mayors, and | erde of leets, may inquire thereof in their 
ſeſfons, leet, or law day, and hear and determine the 
VR ſame. / 50. 
5 And moreover by the 9 An. c. tt. Any two juſtices 
near where the forfeitures on the ſaid act of the g An. 

ab ſhall be incurred, or offence committed, or where any of- 

w⁊2: fence ſhall be committed againſt the aforeſaid act of 1 J. 
CC. 22. may hear and determine the ſame ; who ſhall on in- 
= formation or complaint, in three months after any ſeizura 
Q made or offence committed, ſummon the party accuſed, 
And the witneſſes: and on appearance or contempt in not 


"_ appearing (on proof of notice given) ſhall proceed to exa- 
a mine witneſſes on oath, and give judgment, and iſſue war- 
Mz rants for levying the penalties, and cauſe the diſtreſs to be 


= ſold, if not redeemed in fix days. And if either party is 
cn not ſatisfied with the judgment, he may appeal to the next 
* ſeſſions, who ſhall determine the ſame, and in caſe of con- 
viction, iſſue warrants for levying the penalties: / 36. 
All forfeitures and ſums by the act of the 13 & 14 Forſeitures on 
8 C. 2. c. 7. ſhall be recovered in any court at Weftminfter, the rg & 14 
= or in any court of record in the city, town, county, or place SN 
8 where the offence ſhall be committed; to be diſtributed 
half to the king, and half to the informer. /, 10. 


WS -: 
« Ir 


—_ II. Of hides before they come to the tanner. 


8 If any raw hide or calf ſkin ſhall wilfully or negli- Caſhing hides. 
_— gently be gaſhed or cut in flaying, or being gaſhed or cut 

XX L<tall be offered to fale; the butcher or other perſon who 

_ impaired the ſame, or the perſon offering the ſame to ſale, 

=} ſhall forfeit 28. 6d. for every hide, and 1 8. for every calf 

= {kin ; half to the poor of the paviſh where it is found or 

_ =_ F to ſale, and half to him that ſhall ſue. 9 An. c. II. 
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Watering hides, 


Rotten hides, 


Who may buy 
hides, 


* Leather, 
No butcher ſhall water any hide, except in une, July, 
and Auguſt; on pain of 38. 4d. 1 FJ. c. 22. /. 2. | 
No butcher ſhall offer any hide to ſale, being putrefied; 
on pain of 38. 4d. Id. | . . | 
None but tanners ſhall buy any rough hide or ſkin 
(except ſalt hides for the.uſe of ſhips); on pain of for- 
feiting the ſame, or the value thereof. 7. 


III. Of the tanning of hides. 


No perſon ſhall be a tanner, but who hath ſerved 
ſeven years, except the wife or ſuch ſon of a tanner as hath 
uſed the trade four years, or he ſon or daughter df a 
tanner, or ſuch perſon who ſhall marry ſuch wife or 


daughter to whom he ſhall leave a tan houſe and fats; on 


Oak bark. 


Manner of ta? 


Ring. \ 


ain of forfeiting all ſuch leather by him tanned, or of 
which he ſhall receive any profit, or the value thereof. 
1 J. c. 22. f. 5. N 
No tanner ſhall be a butcher, an pain of 68. 8d. a day. 
1 | 
2 No tanner ſhall be of any craft exerciſed in the cutting 
or working of leather; on pain of forfeiting the ſame, or 
the value thereof. /. 6. 5 

No perſon ſhall fell any oak trees, meet to be barked, 
where bark is worth 28. a cart load, over and above the 
charges of barking and pilling (except timber for houſes, 
ſhips, or mills) but between April 1, and June 30; on pain 
of forfeiting the ſame, or double value thereof. /. 20. 

No purveyor of timber ſhall fell for the king's uſe, any 
oak timber tree meet to be barked, but in barking time 
(except for the king's houſes or ſhips); or ſhall receive 
any profit by any lops, tops, or bark of trees to be taken 
by them; or ſhall take or diſpoſe from the owner, any 
more of any tree ſo to be taken, than only the timber 
thereof to be uſed only about the king's buildings or ſhips :; 
on pain of forfeiting to the party grieved, for every tree, 
and for the lops, tops, and bark of every tree, 40s. And 
the owner may withhold any bark, lop, or top, any com- 
miſſion or other matter notwithſtanding. / 21. 

No tanner ſhall ſuffer any hide or ſkin to lie in the 
limes till they be over limed; nor ſhall put them into an 
tan fats, before the lime be perſectly ſokened and wrought 
out of them; nor ſhall uſe in the tanning thereof any thing 
but aſh bark, oak bark, tap wort, malt, mea), lime, culver 
dung, or hen dung; nor ſhall ſuffer it to lie wet till it be 


frozen; nor ſhall dry it by the fire, or ſummer ſun ; 2 
a * a 


—— %*” «a & 2 ee + ci. OH. ; 


____ Leather. 
ſhall tan any hide or ſkin putrefied or rotten; nor ſhall 
ſuffer the hides for utter ſole leather to lie in the woozes 
leſs than 12 months, nor the hides for upper leathers leſs 
than nine months; nor ſhall negligently work their hides in 
the woozes, but ſhall renew and make ſtrong their woozes, 
as often as ſhall be requiſite ; nor ſhall put to ſale any lea- 
ther tanned in any other ſort than by this ſtatute is limited : 
on pain of forfeiting every hide or ſkin tanned and offered 
to ſale contrary to this act, or the value thereof. / 17. 
No tanner-ſhall raiſe with any mixtures any hide to be 
converted to backs, bend leather, clouting leather or any 
other ſole leather, except they be for largeneſs, ſtate and 
growth fit for that purpoſe, to be tried by the triers here- 


after mentioned; on pain of forfeiting the ſame. 1 F. 


c. 22. /. 12, 13. 

No perſon ſhall ſet the fats in tan hills, or other places, 
where the woozes or leather may take any unkind heats; 
or ſhall put any leather into any hot or warm woozes ; or 


ſhall tan any hide or ſkin with any hot or warm woozes 


on pain of 1ol. and the pillory on three market days in 
the next market town. /. 16, 17. 

If any tanner or other perſon ſhall ſhave or cauſe to be 
ſhaved any hide or calf ſkin, before it be thoroughl 
tanned, whereby it ſhall be impaired ; he ſhall forfeit the 
ſame or the value, half to the king, and half to him that 
ſhall fue. 9g An. c. 11. / 12. 


Every tanner, who ſhall ſhave, cut, and rake the upper 


leather hides all over, or the necks of their backs and butts; 


ſhall forfeit the ſame or the value thereof, and the ſearch- 
ers and ſealers hereafter mentioned may ſeize them. 


13& 14 C. 2. 5. , 8. 


f any tanner ſhall offer to ſale any leather not tho- 
roughly tanned or dried, to the ſatisfaction of the triers; 


he ſhall forfeit ſo much as ſhall be ſo deficient, whether 


whole hides or part thereof. 1 7. c. 22. J 15. 


IV. Of the currying of hides. 


No currier ſhall be a tanner, ſhoemaker, butcher, 


or other artificer uſing cutting of leather; on pain of 


forfeiting 68. 8d. for every hide he ſhall curry during 
the time that he ſhall occupy any of the ſaid myſteries. 


I" 7 . . 25. 


Every artificer dealing in cutting of leather, or other 


perſon, who ſhall buy any red tanned leather, within Lon- 
don, or three miles thereof, (hall before the next market day 


for 
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Who may be a 


Currier. 


Leather deliver- ' 
ed to the curtier. 


: 
9 
q 
bt 
* 
#1 

l 
1 


lu what time he 
mall curry it. 


Manner of cur- 
tying it, 


Leather, 
for fale of leather, give notice thereof to one of the citt® 
riers company, and in three weeks after ſhall deliver the 
leather ſo bought (except what ſhall be uſed for ſoles 
without being curried, tallowed, or drefled) to the ſaid 
cutrier, to be curried, tallowed, or dreiſed; on pain of 
6 8. 8d. for every back, butt, hide, or calf ſkin. 13 U 14 
. 2. c. 71 / 13. | | 

No currier ſhall refuſe to curry any leather to him 
brought by any artificer being a cutter of leather, and bring- 
ing with him ſufficient ſtuff for the perfect liquoring the 
ſame, with as convenient ſpeed as may be, not exceeding 
eight days in ſummer and fixteen m winter, in the preſence 
of the ſaid artificer, if he will be preſent, othetwiſe in his 
abſence; on pain of forfeiting to the party grieved for 
every hide or piece of leather not in this manner curried, 
and well and ſpeedily dreſſed, io s. 1 J. C. 22. / 26. 

And by the 12 G. 2. c. 25. If any currier ſhall refuſe 
to curry any leather brought or ſent to him by any perſon 
dealing or working in leather, or ſhall neglect to curry the 
fame in 16 days between Sept. 28, and March 25, and in 
8 days in the remaining part of the year; he ſhall, on con- 
viction before one juſtice, on the oath of one witneſs, for- 
feit any ſum not exceeding 5 1. by diſtreſs ;” half to the 
informer and half to-the poor. Perſons aggrieved may 
appeal to the next ſeſſions. /. 4, 5, 6. | 

No perſon ſhall curry any leather in the houſe of any 
ſhoemaker or other perſon, but only in his own houſe ſitu- 
ate in a corporate or market town; nor ſhall curry any lea- 
ther except it be perfectly tanned ; nor ſhall curry any hide 
or ſkin being not thoroughly dry after his wet ſeaſon ; in 
which wet ſeaſon he ſhall not uſe any ſtale urine, or any 
other deceitful or ſubtle mixture or means to hurt the ſame; 


nor ſhall curry any leather meet for utter ſole leather, with 


any other ſtuff than with hard tallow, nor with any leſs of 
that than the leather will receive ; nor ſhall curry any lea- 
ther meet for over leather, and inner ſoles, but with ſuffi- 
cient ſtuff, being freſh and not ſalt, and thoroughly liquored 
till it can receive no more; nor ſhall burn or ſcald any hide 
or leather in the currying ; nor ſhall ſhave any leather too 
thin, nor ſhall gaſh or hurt any leather in the ſhaving, or by 
any other means; but ſhall work the ſame ſufficiently in 
all points: on pain of forfeiting for every ſuch offence 


(other than in gaſhing or hurting in ſhaving) 6s. 8d. and 


the value of ſuch ſkin or hide marred by his evil workman- 
ſhip; and for every offence in gaſhing or hurting by ſhav- 


ing, double ſo much to the party grieved, as the ay” 
| 6 3 
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Leather.- 


ſhall be impaired thereby, by the j ud ment of the wardens 
of the curriers, and of the warden of the company where- 
of the party grieved ſhall be. 1 7. c. 22. / 22. 


2 Of the ſearching and ſealing of leather. 


The mayor and aldermen of London (on pain of 401. 
for every. year they make default, half to the king, and 
half to him that ſhall ſue) ſhall ycarly appoint 8 freemen 


2 of ſome of the companies of cord wainers, curriers, ſadlers, 


or girdlers (whereof one ſhall be a ſealer and keep a ſeal 
for the ſealing of leather); who ſhall be ſworn before 
them to do their office truly :_ And they ſhall ſearch and 
view all tanned leather brought to market, whether it is 
thoroughly tanned and dried; and if it is, ſhall ſeal th 


= ſame. 1 J. c. 22. / 31. l 


And four of the ſaid ſearchers ſhall be removed at the 


end of the year, and four new ones choſen ; and no one 


ſhall continue in the office above two years together, nor 


== tall be employed again till after the end of three years 


on pain of 10l. a month. / 36. 

And all mayors, and lords of liberties, fairs, and mar- 
kets, out of the compaſs of three miles from London, {hall 
(onlike pain of 401.) appoint and ſwear yearly two, three, 


3 or more honeſt and ſkilful men, to be ſearchers within 
their precincts; who ſhall ſearch as often as they ſhall 


think good, or need ſhall be, and ſhall ſeal what they find 


== ſufficient : And if they find any leather offered to be ſold, 
or brought to be ſealed, which ſhall be inſufficiently tanned 
or curried, or any boots, ſhoes, bridles, or other thing 
made of tanned or curried leather, inſufficiently tanned, 

curried, or wrought, they may ſeize and keep the ſame, 
till they be tried by the triers. /. 32. 


The wardens of the curriers ſhall ſearch and try all ſuch 


curried leather as ſhall be brought to any of their company 
to be curried, and ſhall with a ſcal therefore to be pre- 
= pared, with convenient ſpeed, not exceeding one day after 
the currying and requeſt made, ſeal ſuch leather as they 
= ſhall find ſufficiently curried; taking for every hide ſo 
ſealed after the rate of one penny for the dicker, and for 
every ſix dozen of calf ſkins one penny, to be paid by the 
currier: on pain of forfeiture for every hide not ſearched 
and ſealed 6s. 8d. / 27. 


But they ſhall not viſit, ſearch, or ſeize any leather, 


| 5 hide, or ſkin, but ſuch as ſhall be curried or dreſſed within 
Londhn or three miles thereof, by ſome member of their 
VoL. III. e ee own 


| 51 


Searchers and 
ſealers in Lon- 
don. 


In other places. 


Fee for ſealing. 
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penalty on the 
ſearcher or ſealer 
miſbehavin go 


Penalty on 
hindering the 
ſearcher, 


Triers in Lon- 
Jon. 


In other places. 


Triers miſbe. 
| having, 


Selling unſealed, 


Leather, 
own company, nor in any other place but in the open 


market, or in the ſhops, houſes, or warehouſes of ſuck 
curriers. 1 W. ef. 1. c. 33. % 4. 

If any ſearcher or ſealer fhall refuſe with convenient 
ſpeed to ſeal any leather which is ſufficient, or do allow 
that which is inſufficient ;z he ſhall - forfeit 40s. If he 
ſhall receive any bribe, or exact any other fee than by this 
act is appointed, he ſhall forfeit 20 l. And if he ſhall 
refuſe to execute his office, he ſhall forfeit 101. 1 FJ. 
6. 22. / 37. , > = 

If any perſon ſhall deny, or withſtand, or not ſuffer the 
ſearching or ſeizing of inſufficient wares, he ſhall forfeit 


51. % 40. 


VI. Of the triers of leather. 


The mayor of London (on pain of 51. half to the king, 
and half to him that ſhall ſue )-ſball within 6x days after 
notice given to him of any ſeizure of any leather, red and 
unwrought, appoint fix triers, two of the cordwainers 
company, two of the curriers, and two of the tanners 
uling Leadenhall market; who upon their oaths to be 
taken before him, ſhall on the ſecond or third market day 
for leather (to be holden on T we/day, 13 & 14 C. 2. c. 7. 
J. 9.) in the afternoon try whether the ſame be ſuſſicient 
or not. 1 J. c. 22. / 33+ 35. 

Every other mayor, or lord of liberty, out of the com- 
paſs of three miles from London, within whoſe precincts 


any ſeizure of any tanned leather, red or curried, or of any 
ſhoes, boots, or other wares made of tanned leather ſhall 
be, ſhall (on like pain) with all convenient ſpeed after 
notice given to him of ſuch ſeizure, appoint fix honeſt and 
expert men, to try whether the ſame be ſufficient or not; 
the ſame trial to be openly on ſome market day, and within 
' 15 at the fartheſt from the time of the ſeizure, upon the 


oaths of the faid triers. / 34. 
Triers not doing their duty, ſhall forfeit 51. / 35. 


VII. Of the felling CN of leather. 


No perſon ſhall put to fale any tanned leather red and 
unwrought, but in open fair or market, unleſs the ſame 
hath been firſt ſearched and ſealed ; nor ſhall offer to ſale 
any tanned leather red and unwrought before it be ſearched MR 
and ſealed z on pain of forfeiting the ſame, or the value 


thereof, and alſo for every hide or piece 68. 8d. and for 
every dozen of calves king 38. 4d. 1 F. c. 22. /- * 
ut 


, 
Bd 
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ot; 4 738. 


= wares; on pain of forfeiting the fame, or the value 


Leather, 99 
But no perſon ſhall incur any penalty for ſelling or | 
buying any ſheep ſkins unſearched or unſealed, 4 5. 
c. 0 /. 2. X 2 

11 25 tanned leather ſhall be bought only in the Where to be ſold 
open fair or market, and not iu any houſe, yard, ſhop, or and regiſtered, 
other place; on pain of forfciting the ſame, or the value | 
thereof, and the contract to be void. And all ſuch leather 
{hall be ſearched aud ſealed before ſale, and on ſale ſhall 
be regiſtered, and an entry made both by the buyer and 
ſeller, both being preſent, and their names and dwellings 
entered into the book of the regiſter; on pain that every 
ſuch buyer or ſeller who ſhall make default, ſhall forfeit 
the ſame or the value thereof. 13 & 14 C. 2. c. 7. / 4. 

Searchers and ſealers ſhall keep a regiſter, wherein they Fee for regiſ. 
ſhall enter all bargains made for leather, hides, or ſkins, tering. 
during the fair or market, being thereunto required by the 
buyer or ſeller, with the prices; taking for ſearching, 
ſealing, and regiſtering of every ten hides, backs, or butts 
of the ſeller, 2d. and ſo after the ſame rate; and for ever 
fix dozen of calves ſkins or ſheep ſkins, 2d. and of the 
buyer after the ſame rate. 1 F. c. 22. / 41. | 

All red tanned leather which ſhall be brought into Len- Regitering in 
don, or within three miles thereof, ſhall be brought to- Letdon. 
Leadenhall beſore it be houſed, and there viewed whether 
it hath been ſearched or ſealed, and ſhall be regiſtred by 
the ſearchers, with half ſuch fees to be paid for ſuch' of 
the ſaid tanned leather as ſhall be bought out of London, 
or three miles compaſs from the ſame, and fearched and 
ſealed before it be brought within the city ; on pain that 
every perſon houſing or not bringing his leather to Leaden- 

Hall as aforeſaid, ſhall forfeit for every hide or tkin 68. 8 d. 


By the 1 J. c. 22. No perſon ſhall buy any tanned Buyer of leather 
leather unwrought, but who ſhall work the ſame into ſelling it again + 
unwrought. ; 
thereof. / 8. 

But by the 12 G. 2. c. 25. All perſons who deal or 
work in leather, may buy all ſorts of tanned leather in 


open fair or market, whether curried or uncurried, being 
| firſt ſearched and ſealed, and may cut and fell the ſame in 


any {mall pieces in their open ſhops. . 1. 
And bythe 1 . /ef. 1. c. 33. All dealers or workers 1 
in leather may buy all ſorts of red tanned leather in open 


W fair or market, whether curried or uncurried, being firſt 


ſearched and ſealed, and may fell it again in their open 
ſhops, or Cut and convert it into other made ware. J. 5. 
H 2 | Within 
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Sboemakers' 
; duty, 


Spaniſh leather), but of leather well and truly tanned and 


Artificers work 
ing bad leather. 


Shoemakers is 
London. 


Leather. 
Within London, or three miles thereof, no perſon ſhall 
ſell any wares appertaining to the myſtery of any arti- 
ficer cutting leather, but only in open ſhop, common fair, 
or market, whereby the wardens may have ſearch thereof; 
on pain of forfeiting the ſame, and alſo 10s. 1 J. c. 22. 


Je 45: 


VIII. Of the manufacturing of leather, or export- 
| ing ii. 

No ſhoemakers ſhall make any boots or ſhoes, or any 

part of them, of Eng/i/h leather wet curried (other than 

deer ſkins, calves ſkins, or goat ſkins made and dreſſed like 


curried in manner aforeſaid, or of leather well and truly 


*tanned only, 77 well ſewed, without mixing overleathers, 


that is to ſay; part being neats leather, and part calves 
leather; nor ſhall put into any part of any ſhoes or boots, 
any leather made of a ſheep ſkin, bull hide, or horſe hide ; 
nor in the upper leather of any ſhoes, or into the nether 
part of any boots (the inner part of the ſhoe only excepted) 
any part of any hide from which the ſole leather is cut, 
called the wombs, necks, ſhanks, flank, powle, or cheek; 
nor ſhall put into the utter ſole any other leather than the 
beſt of the ox or ſteer hide; nor into the inner ſole, any 
other leather than the wombs, neck, powle, or cheek ; 
nor into the treſwells of the double ſoled ſhves, other than 


the flanks of any of the hides aforeſaid ; nor ſhall make or- 


put to fale between September 3o, and April 20, any ſhoes 
or boots meet for any perſon above four years old, wherein 
ſhall be any dry Engliſb leather, other than calves ſkins or 
goat ſkins made or dreſſed like Span leather; on pain of 
forfeiting for every pair of ſhoes or boots 3 8. 4d. and the 
value thereof. 1 J. c. 22. / 28. 

And if any ſhoemaker, ſadler, or other artificer uſing 
of leather, do make any wares of any tanned leather in- 


ſufficiently tanned, or of tanned and curried leather being 3 


not ſufficiently tanned and curried ; he ſhall forfeit the 
fame, and the value thereof. / 44. 

If any ſhoemaker or cobler within London or three miles 
thereof, ſhall put any tanned leather into any boots or 
ſhoes, or other things made of tanned leather, which 


' ſhall not be well and perfectly tanned, or do put any cur- 


ried leather into boots or ſhoes or other things made of 
leather, which ſhall not be ſufficiently tanned and curried, 


- * 4 8 * . * 39 Ps” * y * * $ 
7 * 9 >... = 
1 e. 2 - 2. Ls * 
2 FS) "64 by CS > 2 2 * 
$444 » 


. I $ WF 7 
F * „ e . 
4 98 1 2 A . 


$ 
. 
* 
— 
4 
4 
o 
2 
* K 
9 
7 
as 
4 
, 
-£ 
Af 
«. 
»4 
* 
% 
+ 
=o 
.*% 
= 
F<. 
*. 
1 
2 


Leather. 


and alſo ſealed; he ſhall forfeit the ſame, and the value 
thereof. / 44- A | 

And the maſter and wardens of the myſteries of cord- 
wainers, curriers, girdlers, and ſadlers of London (on pain 
of 40l. for every year they make default, half,to the king 
and half to him that ſhall ſue) ſhall once a quarter or 
oftener make ſearch and view of all boots and (hoes, and 
other wares made of tanned leather, within three miles of 
London, and if they are not truly wrought, they may ſeize 
and carry the ſame to the ſeveral common. halls. / 29. 

And by the 1 W. fe. 1. c. 33. % 3. Every hide, ſkin, 
or piece of tanned leather ſhaved or liquored, of what 
colour ſoever, with any lawful liquor or dreſſing, and 
being well and truly curried, ſhall be deemed aware withi 


the ſaid ſtatute of the 1 F. c. 22. E 


All ſorts of leather and ſkins, tanned or dreſſed, may be 
exported. 20 C. 2. c. 5. 9 An. c. 6. ſ. 4. 


Importing of leather gloves or mitts, See Gloves, 


8 — — — 
LA — — — 


Lecturer. 


BY the 13 & 14 C. 2. c. 4. Lecturers in churches, un- 

licenſed, and not conforming to the liturgy, ſhall be 
diſabled, and ſhall alſo ſuffer three months impriſonment 
in the common gaol ; and two juſtices (or the mayor in a 
town corporate) ſhall, upon certificate from the ordinary, 
commit them accordingly. /. 19 — 23. 


— — — 


Leet. 


L* ET (leth, læthe, lathe ) is of Saxen original, and 

ſeemeth to be no other than the court of the /athe ; 
as the county court is the court of the county. For in 
ancient times the counties were ſubdivided into lathes, 
rapes, wapentakes, hundreds, and the like. And the ſhe- 
riff twice a year performed his Zourn or perambulation, for 
the execution of juſtice throughout the county. After- 
wards this power of holding courts was granted to divers 
great men, within certain diſtricts. And from hence, 
theſe courts, holden within particular-parts of the county, 


H 3 have 
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Search in Lon- 
don for inſuffi- 
cient wares. 


Exportation. 


Meaning of the 
word. 


Leet derived 
from the torn. 


Frankpledge. 


Leet. 
have deſcended unto us without variation, under the 
name of the /eet, lth, or Tathe courts. N 

The court leet is a court of record, having the ſame 
juriſdiction within ſome particular precinct, which the 
ſheriff's torn hath in the county. 2 Harb. 72. W 

For the leet, or view of frankpledge, was by the 
king (for the eaſe of the people) divided, and derived from 
the torn 3 who did grant to the lords to have the view of 
the tenants and reſiants within their manors; ſo as the 
tenants and reſiants ſhould have the ſame juſtice that they 
had before in the torn done unto them, at their own 
doors, without any charge or loſs of time. 2 nfl. 71. 
Ihe inſtitution hereof for keeping of the king's peace 
was, that every freeman at his age of twelve years (except 
peers, clergymen, and tenants in ancient demeſne, 2 Ha, 
57.) ſhould in the leer, if he were in any leet, go in the 
torn if he were not in any leet, take the oath of allegiance 
to the king; and that pledges or ſureties ſhould be 
found for his, truth to the king, and to all his people, 
or elſe to be kept in priſon : This frankpledge conſiſted 
moſt commonly of ten houſeholds, which the Saxons 
called theothung, in the north parts they call them ten- 
mentale, in other places of England, tithing ; whereof the 
maſters of the nine families who were bound, were of the 
Saxons called freoborgh, which in ſome places is to this 
day called freeborrow, that is, free ſurety, or frankpledge, 
and the maſter of the tenth houſehold was called ?heothung- 
mon, to this day in the weſt called zithingmen, and tithen- 
heofod, and freoborher, that is, capitalis plegius, chief 
pledge; and theſe ten maſters of families were bound one 
for another's family, that each man of their ſeveral 
families ſhould ſtand to the law, or if he were not forth- 
coming, that they ſhould anſwer for the injury or offence 
by him committed. And the precinct of this frankpledge 
was calle de.enna, becauſe it conſiſted moſt commonly of 
ten houſeholds ; and every man of thoſe ſeveral houſe- 


holds, for whom the pledge of ſurety was taken, were 


called decennariz ; which names are continued as ſhadows 
of antiquity to this day. 2 Inf. 73. E ; 
And by the due execution of this law, ſuch peace was 
univerſallj holden within this realm, as no injuries, homi- 
cides, robberies, thefts, riots, tumults, or other cffences 
were committed; ſo as a min with a white wand might 
ſafely have ridden before the conqueſt, with much money 


about him, without any Weapon, throughout England, | 
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| Leet, 103 


| 5 5 But no perſon is obliged to appear at any leet within a 
= the precincts whereof he doth not refide. 2 Haw. 57. 
1111 He that claims a leet by charter, muſt hold-it on the Leet when to be 


1 days preſcribed by the charter; he that claims it by pre- bolden. 
3 ſeription, may claim to hold it once or twice every year, 


: 3 at any ſuch days as ſhall upon reaſonable warning be h 
19 appointed, if the uſage hath been ſo that it hath been kept 
f " at uncertain times; or elſe it ought to be kept at ſuch 
eerrtain days and times, as by preſcription hath been 
' MX certainly ufed. 2 I. 72. oF ; 
= If a nuſance done within the juriſdiction of the leet, Offences within 
= be not preſented in the leet, the ſheriff in his torn cannot dhe let, not 
> _—_— . . . . . 1 * Inquirab'e in 
inquire of it; for that which is within the precinct of the the torn. 
2 leet is exempt from the torn, otherwiſe there might be a 
2 s double charge; but in that caſe a writ may be directed to 
© MR the ſheriff, to inquire thereof. 4 t. 261. 
82 == It ſeems that a court leet is ſo far entruſted with the Steward may 
© i keeping of the peace within its own precinct, that the ow. n 
Ef ſteward of it may by recognizance bind any perſon to the 
d peace, who ſhall make an affray in his preſence, ſitting the 
y court, or may commit him to ward, either for want of 
11 ſureties, or by way of puniſhment, without demanding any 
4 ſureties of him, in which caſe he may afterwards impoſe 
1 a fine according to his diſcretion. 2 Haw. 4. 
8 The leet hath power to receive indictments of felo- What felonies 
2 nies at the common law, but not of felonies by act of e eg 
= parhament, unleſs ſpecially limited thereto. 2 H. H. 9 
* 71. 
f Furthermore, this court hath cognizance of a great other public 
number of offences, both by the common law, and by offences. 
al KF ftatute; as for inſtance, tipling in alchouſes ; affaults / 
!- 2X whereby bloodſhed enſueth; common barators; bawdy 
e houſes; defects in bridges and highways; deſtroyers of 
4 ancient boundaries; bakers; brewers; butchers; curriers; 
of decinors or ſuitors not appearing in the leet; eftrays, waifs, 
E- and treaſure trove; eave droppers; foreſtallers, regrators, 
re ingroſſers; deſtroyers of game; gameſters; hedge-breakers; 
VS neglecters of hue and cry; higlers; innholders ; millers ; 
2 night walkers; common nuſances; want of pillory and 
as ſtocks, and common pounds; reſcous; ſcolds; fhoemakers 
1- ſearchers of leather; ſtoned horſes of two years old put on 
es the common; victuallers; conſtables neglecting watch and 
ht Ward; weights and meaſpres; and many others by par- | 
T ticular ſtatutes. Wood. b. 4. c. 1. ON Or : 
fs 


= But a man cannot be preſented in the leet for ſurcharg- Pivate offences. 
ming the common, or for digg in the common; becaufſe 
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Within what 
time offences 
are cognizable. 
Conſtable cho. 
ſen in the leet. 


Jurors, 


Inditments to 
be indented. 


Indictments of 
felonies how to 


Traverſe. 


' fince the holding of the laſt court, 


ſworn in the leet or torn. 


a yt 


Leet. 


this concerns the private, not the public intereſt, and 


belongs rather to the court baron to inquire of it. Word. 


6. 4. C. 1. | X 
Alſo no offence is cognizable in the leet, unleſs it aroſe 


2 Haw. 66. 
'The conſtables of common right are to be choſen and 
2 Ha. 62. 

The leet ſeems not to be within the equity of the 
ſtatute of 1 R. 3. which requires that the jurors in the 
torn ſhall have 20s. a year freehold, or 26s. 8d. copyhold 
or cuſtomary ; for it is ſaid, that any perſon happening to 
be preſent at the leet, or to be riding by.the place where 
It is. holden, may for the want of jurors be compelled by 
the ſteward to be ſworn, whether he be reſident within 
the leet or not; by which it ſeems to be implied, that any 
perſon whatſoever is capable of being put upon the jury 
in a court lect. 2 an. 69. | | 

Indictments in the leet ought to be by roll indented, 
one to remain with the indictors, and the other with the 
ſteward, to prevent embezzling. 1d. | 

Although the leet may receive indictments of felony, 
yet it cannot hear and determine them, but muſt ſend 
them to the gaol delivery, there to be heard and deter- 
mined, if the offenders are in cuſtody ; or remove. them 
by certiorari into the king's bench, that proceſs may be 
made upon them to outlawry. 2 H. H. 71. 

It ſeems to be agreed, that a preſentment in the leet 
of any offence within the juriſdiction of the court, bein 
neither capital nor concerning any freehold, ſubjeQs the 
party to a Fine or amerciament without any further proceed- 
ing, and admits of no traverſe to the truth of it : But if 


it touch the party's freehold, it may be removed into the 


king's bench and there traverſed. 1 Haw. 217. 219. 
2 Hav. 71. | 

A fine is a pecuniary puniſhment, aſſeſſed by the 
ſteward, for an offence or contempt committed in court, 
or by public officers out of court, in adminiſtration of 
their offices; a fine is always aſſeſſed by the ſteward, and 
is not to be aftcered, though ſometimes it is called an 


amerciament; and the lord by a ſpecial warrant to the 


bailiff may diſtrain, or he may have an action of debt, for 
a fine impoſed, but he cannot impriſon. And this is the 


only court that can fine and not impriſon. Wozd. b. 4. 
c. 1. 2 H. H. 61. a PE" 

An amerciament is a pecuniary puniſhment, aſſeſſed 
by the homage or jury, for offences. committed out of 
court by private perſons, to be mitigated by affcerers 


from 


P 6 

1 
4 
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(from eurer, to tax), who are to affirm the reaſonableneſs 
thereof upon their oaths, where no ered penalty is 
inflicted by ſtature z and for this alſo the lord may have 
an action of debt, or may diſtrain of common right, and 
impound the diſtreſs, or ſell it at his pleaſure, but cannot 
impriſon for it. Wood. b. 4. c. 1. (12:37 
And upon preſentment of a nuſance, the ſteward ma 
either amerce the perſon, and order him alſo to remove 
it by ſuch a day, under pain of forfeiting a certain ſum ; 
or he may order him to remove it, under ſuch a pain, with- 
out amercing him at all: And on preſentment at another 
court, that he hath not removed ſuch nuſance (having had 
notice thereof ) the pain may be recovered by diſtreſs or 
action of debt, without farther proceeding. 2 Haw. 61. 
It ſeemeth that of common right any court leet, 
with the aſſent of the tenants, may make by-laws under 
certain penalties, in relation to matters properly within the 


cognizance of ſuch court, as the reparation of the highways, 


and the like. And alſo a court baron by cuſtom may make 
by-laws, for the well regulating of commons, and ſuch like 
private matters. And therefore where a court leet and 
baron are holden together, as they uſually are, it ſeems, 
that what is tranſacted therein, in relation to public mat- 
ters, ſhall be applied to the juriſdiction of the court leet, 
and what is done in relation to private matters, ſhall be 
intended to be done by the court baron. 2 Haw. 68. 

The lord of the leet ought to have a pillory and tum- 
brel; and for want thereof he may be fined, or his liberty 
ſeized. * Cro. El. 698. 1 kom, 

But the ſtocks are to be provided at the charge of the 


town ; for originally they were not to puniſh, but to keep 


men in hold. Wood. b. 4. c. 1. | 
But the buſineſs of the leet hath declined for many 


years; and is devolved on the quarter ſeſſions. 


Letter, 


BY the 9 G. c. 22. and 27 G. 2. c. 15. if any perſon 
*- ſhall knowingly ſend any letter, without any name 


_ ſubſcribed thereto, or ſigned with a ſictitious name, de- 
manding money or other valuable thing; or threatening to 
kill or murder any of his majeſty's ſubjects, or to burn 


their houſes, outhouſes, barns, ſtacks of corn or grain, hay 
or ſtraw; though no money or veniſon or other valuable 
| Res thing 


* 
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Amerciament, 
how I ecovered. 


By-laws, 


Pillory ang 
ſtocks. 
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Letter. 


thing be demanded by ſuch letter; or ſhall reſcue any 


2 in cuſtody for ſuch offence; he ſhall be guilty of 


elony without benefit of clergy. 

And by the 30 G. 2. c. 24. All perſons who ſhall 
knowingly ſend or deliver any letter or writing, with or 
without a name ſubſcribed thereto, or ſigned with a ficti- 
tious name, threatening to accuſe any perſon of any erime 
puniſhable by law with death, tranſportation, pillory, or 
any other infamous puniſhment, with intent to extort 
from him any money or other goods, ſhall be puniſhed at 


the diſcretion of the court by fine and impriſonment, 


pillory, whipping, or epalportation for ſeven years. 
Seditious or defamatory letters belong to title Ltbel. 
Opening or detaining letters. See Poſt. 


: _— at. „ 1 
* — — — — — 


Lewdneſs. 


F any offend their brethren by adultery, whoredom, 
inceſt, or any other uncleanneſs, the churchwardens 


ſhall preſent them to the ordinary, and they ſhall not be 


ones to the holy communion, till they be reformed. 
an. log. 

But Abo- lewdneſs be properly puniſhable by the eccle- 
ſiaſtical law, yet the offence of keeping a bawdy houſe 
cometh alſo under the cognizance of the law temporal, as 
a common nuſance, not only in reſpect of its endangerin 
the public peace, by drawing together diſſolute and de- 
bauched perſons, but alſo in reſpect of its apparent tend- 
ency to corrupt the manners of both ſexes. 3 ft. 205. 
1 Haw. 196. | 

And in general, all open lewdneſs groſsly ſcandalous 
is puniſhable upon indictment at the common taw. 
1 Haw. 7. ; 

And offenders of this kind are puniſhable not only 
with fine and impriſonment, but alſo with ſuch infamous 
puniſhment as to the court in diſcretion ſhall ſeem proper. 
1 Haw. 196. C | 

And upon information given to a conſtable, that a 


man and woman are in adultery or fornication together, 
or that a man and woman of evil report are gone, to a ſuſ- 
peed houſe together in the night, the officer may take 


company. with him, and if he find them fo, he may carry 
them before a juſtice, to find ſureties of the good beha- 


For 


viour. Dalt. c. 124. 2 Haw. 61. 


Lewd neſs. 


For it ſeems always to have been the better opinion, 
that a man may be bound to his good behaviour, for haunt- 
ing bawdy houſes with women of bad fame, as alſo for 
keeping bad women in his own houſe. 1 Haw. 132. 

And a wife may be indicted together with her huſband, 
and condemned to the pillory with him, for keeping a 
bawdy houſe for this is an offence as to the government 

of the houſe, in which the wife has a principal ſhare ; ' 
and alſo ſuch an offence as may generally be preſumed to 
be managed by the intrigues of her ſex. 1 Han. 2. 
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3 And if a wife go away, and remain with an adulterer 
2 without being reconciled to her huſband, ſhe ſhall loſe 
.Y her dower. 2 Inft. 435. | 


But if a perſon is indited for frequenting a bawdy 
houſe, it mult appear that he knew it to be ſuch a houſe ; 
and it muſt be expreſsly alleged that it is a bawdy houſe, 
= and not that it is ſuſpected to be ſo. Wood. b. 3. c. 3. 
| On an indictment for keeping a diſorderly houſe, a a 


4 L female witneſs ſwore, that ſhe was a ſailor's wife, and 
Y during her huſband's abſenee out of the realm ſhe had 
4 often proſtituted herſelf there : L. Raymond ſaid, it was an 


odious piece of evidence, and ought not to be heard. 
1 Barl. Bawdy- h. 

2 But it is ſaid a woman cannot be indicted for being a 
BF bawd generally, for that the bare ſolicitation of chaſtity 
1 is not indictable. 1 Haw. 196. 1 Salk. 382. 
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Indictment for keeping a diſorderly houſe. 


Weſtmorland. T HE jurars for our lord the king upon 

| their cath preſent, that A. O. late of 
in the ſaid county, labourer, on the day of in 
tbe — year of the reign of and at divers other times 
as well before as after, with force and arms, at — afore- 
faid, in the county afareſaid, did keep and maintain, and yet deth 
keep and maintain, a certain common, ill governed and difor- 
derly houſe, and in the ſaid hauſe, for his own lucre and gain, 
2 certain evil. and ill diſpoſed perſons, as well men as women, of 
4 evil name end fares and of diſhoneſt converſation, to frequent 
4 and came together then, and the ſaid divers other times, there un- 
lanufully and wil fully did cauſe and procure : and the ſaid men 
and women, in the ſaid houſe, at unlawful times, as awell in the 
night at in the day, then andthe ſaid other times, there to be and 
remain, drinking, tipling, boring, and miſhehaving themſelves, 
unlaufully and wilfully did permit, and yet doth permit, to the 
| great 
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Lewdneſs, 
great damage and commen nuſance of all the ſubiecb. of our faid 


lord the king, and againſt the peace of cur ſaid lord the king, 
his crown and dignity. 


1 
= 
. 1 
* DX * | = 
1 k E 1 ©. 


I. What it is. 
II. Who are puniſhable for it. 
III. How puniſhable. 


J. What it is. 


A L1BEL ig a malicious defamation of any perſon, nipreſed 
either in printing or writing, ſigns or pictures, to aſperfe "2 
the reputation of one that is alive, or the memory of one that is 4 

dead. Wood. b. 3. c. 3. 3 
Tronicat defama- A malicious defamation] And the ſcandal which is ex- 
tion, prefſed in a ſcoffing and ironical manner, is as properly a 
malicious defamation, as that which is expreſſed in direct 
terms; as where a perſon propoſes one to be imitated for 

his courage, who is known to be a great ſtateſman, but no 

ſoldier 3; and another to be imitated for his learning, who 
is known to be a great general, but no ſcholar; and the f 
like: Which kind of writing is as well underſtood to mean 4 
only to upbraid the parties with the want of theſe quali» 

ties, as if it had directly and expreſsly done ſo. 1 Haw. F 
194. | 4 
Expreffing one "And from the ſame foundation it hath alſo been reſolved, 
or two letters that a defamatory writing, expreſſing only one or two let⸗ 
only of aname. ters of a name, in ſuch a manner, that from what goes be- 
fore and follows after, it muſt needs be underſtood to ſig- 
nify ſuch a particular perſon, in the plain, obvious, and 
natural conſtruction of the whole, and would be perfect 
nonſenſe if reſtrained to any other meaning, is as properly 
a libel, as if it had expreſſed the whole name at large; for 
it brings the utmoſt contempt upon the law, to ſuffer its 
juſtice to be alluded by ſuch trifling evaſions: And it is a 
ridiculous abſurdity to ſay, that a writing which is under- 
ſtood by every the meaneſt capacity, cannot poſſibly be 
underſtood by a judge and jury. 14. 

And it matters not whether the libel be true, or whether 


. 


Whether t true or 

falſe is not ma- the party a ainſt whom it is made be of good or bad fame; 

wn for in a ſettled ſtate of government, the party grieved 
opght 


2 ought to complain, for any injury done to him, in the or- | | 
4 dinary courſe of law, and not by any means to revenge 

himſelf, either by the odious courſe of libelling, or other- 

wiſe, 5 Co. 125. But this is to be underſtood, when the 
proſecution is by information or indictment ; but in an ac- 

tion on the caſe, which is to repair the party in damages, 

the defendant may juſtify the truth of the facts, and ſhew 

that the plaintiff hath received no injury. 3 Black}. 126. 


Of any perſon] Where a writing inveighs againſt man- General accuſa- 
kind in general, or againſt a particular order of men, as for ion is not alibet. 
inſtance, men of the gown, this is no libel 3 but it muſt 
deſcend to particulars and individuals to make it a libel. 

3 Salk. 224. 

L£xpreſſed either in printing or avriting, frgns or pitures } A May be in writ- 
5 libel is either in writing, or without writing: In writing, ing or without, 
when an epigram, rhyme, or other writing is publiſhed to 
the contumely of another, by which his fame or dignity 
may be prejudiced : Without writing, may be by pictures, 
as to paint the party in any ſhameful and ignominious man- 
ner ; ,or by ſigns, as to fix a gallows, or other reproachful 
and ignominious ſigns at a man's door. 5 Co. 125. 

E. 7 G. Mayor of Northampton's caſe. He ſent lord 
Halifax alicence to keep a public houſe, which the court 
ſaid was a libel in the caſe of a perſon of his quality, and 
granted an information for it. Str. 422. | 
= Or the memory of one that is dead] For the offence is the p,,;,... Hbelled 
4 ſame, whether the perſon libelled be alive or dead. 5 Co. being dead, 
of 125. 


II. Who are puniſhable for it. 


| 1 It is certain, that not only he who compoſes a libel, or Compoſer, pro- 
AJ procures another to compoſe it, but alſo he who publiſhes, curer, and pub» 
or procures another to publiſh it, are in danger of bein — 
puniſhed for it; and it is ſaid not to be material, whether 

he who diſperſes a libel know any thing of the contents or 

effect of it or not; for nothing would be more eaſy, than 

to publiſh the moſt virulent papers with the greateſt ſecu- 

Tity, if the concealing the purport of them from an illite- 

rate publiſher, would make him ſafe in diſperſing them. 


1 Haw. 1 O95. 7 | 

Alſo it hath been ſaid, that if he who hath either read a 

libel himſelf, or hath heard it read by another, do after- 

5 wards maliciouſly read or repeat any part of it, in the pre- 

9 ſence of others, or lend or ſhew it to another, he is guilty 
= of an unlawful publication of it. 1d. | 
| 7 | Alſo 


Copying al bel. Alſo it hath been holden, that the copying of a libel ſhall 
be a concluſive evidence of the publication of it, unleſs the 
party can prove, that he delivered it to a magiſtrate to 
examine it, 1 Haw. 195. | | 

Finding a libe! And it hath beep ruled, that the finding a libel on a 

on a bookſeller's bookſeller's ſhelf, is a publication of it by the bookſeller ; 

ſhelf. and that it is no excuſe to ſay, that the ſervant took it into 
the ſhop without the maſter's knowledge ; for the law. 
preſumes the maſter to be acquainted with what the ſer- 
vant does. 1 S. C. 33. K. and Dodd, 10 G. 

Writing a bel And it ſeems to be the better opinion, that he who firſt 

dictated by ano- writes a libel dictated by another, is thereby guilty of 

— making it, and conſequently puniſhable for the bare wri- 
ting; for it was no libel, till it was reduced to writing; 
for the eſſence of a libel conſiſteth in the writing of it; 
for if a man ſpeak ſuch words, unleſs the words be put in 
writing, it is not a libel. 2 Salk. 419. 1 Haw. 195. 

ending a pre- Alfo it hath been reſolved, that the ſending of a letter 

voking letter. full of provoking language to another, without publiſhing 
it, is highly puniſhable, as manifeſtly tending to a diſturb- 
ance of the peace. 1 Haw. 195. 

But it hath been refolved, that he who barely reads a 
libel in the preſence of another, without knowing it before 
to be a libel, or who is only proved to have had alibel in 
his cuſtody, ſhall not in reſpect of any ſuch act be ad- 

judged the publiſher of it. But the having in one's cuſ- 
tody a written copy of a libel publickly known, is an evi- 
) dence of the publication of it. 1 Haw. 196. 


- II. How puniſhable, 


There ſeemeth to be no doubt, but that the offenders 
may be condemned to pay ſuch fine, and alſo to fuffer fuch 
corporal puniſhment, as to the court in difcretion ſhall 
feem proper, according to the heinouſnefs of the crime, 
and the circumſtances of the offender. 1 Haw. 196. 

And it hath been adjudged, that libels, as having a di- 

L recł and immediate tendency to a breach of the peace, are 
indictable before juſtices of the peace. 2 Haw. 40. 

On an indictment ſetting forth the offence, according to 
the tenor and to the effet following, it was agreed by the 
court, that zo the efect following hath been naught, being 
vague and uſeleſs words ; for the court muſt judge of the 
words themſelves : But the words, according to the lenor, 

do correct the defect; for they import the very words 

themſelves, for the tenor of a thing is the tranſcript and 

true copy of it, to which it may be compared: And there- 

| fore 


= 


'Eibel; 
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fore of words ſpoken there can be no EIS becauſe there 

is no written original. 2 Salt. 417. 3 Salk. 225. ; 
And it muſt be proved to be written or publiſhed, in 

the county laid in the indictment; all matters of crime | 

being local. Read. Lib. State Tr. V. 3. 774, 775. V. 4. 

672. 


Indict ment for a libel. 


THE, jurors for our lord the ting upon their oath preſent, 
that A. O. late ov 45 in the county , — gen- 
tleman, not having God before his eyes, but moved by the 
inſtigation of the devil, and falfely and maliciouſly contriving 
and intending to bring our fard lord the king into hatred and 
infamy among ft his ſubject, and to move ſedition among ft the 
ſubjetts of our ſaid lord the king, did on the day of —— 
in the year of the reign of with force and arms, 
at aforeſaid, in the county aforeſaid, falſely, edition ty, 


and maticioufly write and publiſb, and cauſe to be written and 
publ: iſhed, a certain falſe, ſeditious, and ſcandatous libel, inti- 
tled — In which faid libel are contained, among 
5 other things, divers falſe, ſeditious, ſcandalous, and malicious 
> +... matters, according to the tenor following, to vit, And 
Ul in another part of the ſame libel are contained divers other 
| 5 falſe, ſeditious, ſcandalous, and malicious matters, according to 
- the tenor following to the evil example of all others in 


| the like caſe offending, and againſt the OI of our ſaid lord the 
ö 7 ting, his crown and dignity. 
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P.inen cloth. 


= FOR the duties on linen cloth printed or ſtained, lee 
| title Excite. | 
For journeymen and other workmen imbezilling the ma- 
terials of the linen manufacture, ſee title Servants. | 
Any perſon, native or foreigner, may, without paying Who may ſet up 
any thing, in any place, privileged or unprivileged, cor- tas in 
porate or not corporate, ſet up and exerciſe the occupation um. 
of breaking, hickling, or dreſſing of hemp or flax; as alſo 
for making or whitening of thread ; as alſo of ſpinning, 
weaving, making, whitening, or bleaching any cloth made 
of hemp or flax only ; as alſo the myſtery of makipg twine 
or nets for fiſhery, or of ſtoving of cordage; ag alſo the 
trade of making tapeſtry havgings. 15 C. 2. c. 15. / 2. 
3 5 And 


1 


112 Linen cloth. 
| And all foreigners that ſhall uſe any the trades aforeſaid 
three years, ſhall (taking the oaths of allegiance and ſupre- 
macy Leier two juſtices near unto their dwellings) enjoy 
all privileges as natural born ſubjects. / 3. 
Deceitfulmak- Whereas certain evil diſpoſed perſons, by ſundry de- 
ing of linen vices, ſtretch linen cloth both in length and breadth, and 
"OO then with battledores or otherwiſe beat the ſame, cafting 
thereupon certain deceitful liquors mingled with chalk and 
other like things, whereby the cloth is made finer and 
thicker to the eye, but the threads are thereby looſened 
and made weak : If any perſon ſhall hereafter uſe the ſaid 
 deceits, or do any other act with any linen cloth whereby 
it ſhall be made worſe, the ſaid cloth ſhall be forfeited, 
and the offender puniſhed by one month's impriſonment 
at the leaſt, and pay ſuch fine as the juſtices ſhall aſſeſs, 
1A e. 12. 1. 'S 
And the judges of aſſize, ang. juſtices of the peace or 
three of them (1 Q:) may hear and determine the ſame in 
their ſeſſions, by information, indictment, or upon the 
traverſe of any preſentment or indictment found before 
them. /. 2. : 
And if any perſon ſhall ſeize any ſuch deceitful linen 
cloth, he ſhall at the next ſeſſions, or before two juſtices 
: (1 2.) make due information of the offence and of the 
ſeizure, or elſe ſhall procure the offender to be indicted at 
the next ſeſſions, and ſhall alſo be bound by recognizance 
or obligation to purſue the ſame with effect, and to give 
evidence, and to pay the moiety of what he ſhall recover, 
to the ſheriff or other accountant to the uſe of the king. 
And the other half ſhall go to the informer or proſecutor. 


And the juſtices before whom the offence ſhall be tried, 
ſhall certify the ſame by eſtreat into the exchequer yearly 
at Michaelmas as they do other eſtreats, and thereupon the 
barons may make proceſs for ſo much thereof as appertain- 
eth to the king, in like manner as for other fines. / 4. 

Deftroying in By the 18 G. 2. c. 27. Every perſon who ſhall, by 

the working, or day or night, feloniouſly ſteal any linen, fuſtian, calico, 
rr linen or cotton cloth; or cloth worked, woven, or made of any 
: cotton or linen yarn mixed; or any thread, linen, or cot- 
ton yarn ; linen, or cotton tape, incle, filleting, laces, or 
any other linen, fuſtian, or cqtton goods laid to be printed, 
whitened, bowked, bleached or dried, to the value of 108. 
or ſhall knowingly buy or receive any ſuch.wares ſtolen, 


ſhall be guilty of felony without benefit of clergy. _ 
And 
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A» Linen cloth. 


And by the 4 G. 3. c. 37. 


If any perſon ſhall, by day 


or night, break into any houſe, ſhop, cellar, vault, or 
other place or building, or by force enter into any houſe, 
ſhop, cellar, or vault, or other place or building, with 
intent to ſteal, cut, or deſtroy any linen yarn, or any linen 
cloth, or any manufacture of linen yarn belonging to any 
manufactory sf the looms, tools or implements uſed 


therein; or 


all wilfully or maliciouſly cut in pieces or 


deſtroy any ſuch goods, = expoſed either to bleach br 
dry; he ſhall be guilty of felony without benefit of clergy. 


21S 


If any perſon ſhall cauſe any ſtamps to be affixed to 


any foreign linens imported, in imitation of the ſtamps 


put on Scotch or Iriſb linens z he ſhall forfeit 51. for each 


piece: And if any perſon ſhall 


forfeit the ſame, and alſo 51. 
c 30. /. 1. 


deducting 28. in the pound to 
who ſhall execute the warrant. 


. 32. 19. 
By the 4 C. 3. c. 37. and 7 


piece: Or if any perſon ſhall expoſe or pack up for ſale 
any foreign linens (knowing them to be ſo ſtamped) as 
the manufacture of Scotland or Ireland; he ſhall forfeit 
2 ſame, and alſo 5 J. for each piece. And if any perſon 
all affix any counterfeit ſtamp on any linen of the ma- 
nufacture of Great Britain or Ireland, in order to vend the 
ſame as linens duly {ſtamped ; he ſhall forfeit 51. for each 


expoſe or pack up for ſale, 


any ſuch linens, knowing them to be ſo ſtamped} he ſhall 
for each piece. 17 G. 2. 


And one juſtice may convict the offender on the oath of 
one witneſs, and may grant his warrant for diſtreſs and 
ſale; and for want of ſufficient diſtreſs, any Juſtice, on 
proof thereof made on oath by the perſon executing the, 
warrant, may commit him to gaol for {ix months, unleſs it 
be paid ſooner : Which penalty ſhall go to the informer, 


be paid to the conſtable 
+. 2. 


Cambricks or French lawns, legally imported, may be 
worn or ſold, and no perſon ſhall be proſecuted for having 
the ſame in his poſſeſſion. 27 G. 3. c. 13. / 23. 27 G. 3. 


G. 3. c. 43. There are di- 


vers regulations concerning the making and ſtamping 
cambricks and lawns made in England ; and if any perſon 
ſhall forge and counterfeit ſuch ſtamp, he ſhall be guilty 


of felony without benefit of clergy. 


Ling, Burning of it, 


Vol. III. 3 


See Barning. 
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Reſorting to 
church on the 
Lord's day. 


9 


Sports on tbe 


Lord 8 day. 


5 London, 

THERE are many acts of parliament relating to the 

city of London and other places within the bills of 
mortality, which being only local are not within the com» 
paſs of this work, and which would require a diſtin& vo- 
lume of themſelves. Sir 7Zobn Fielding, in his “ Extract 
« of the penal laws relating to the peace and good order 
« of the city of London, hath collected theſe partly, 
amongſt other more general laws, for the inſtruction of 
ignorant offenders, and admonition of the unwary. It 
would be a work of further ſervice to the metropolis, if 
ſome perſon would undertake a complete collection and 


_ digeſt of all the Jaws relating to the cities of London and 


Weſtminſier, and other places within the bills; out of 


which might be ſelected again, ſuch only as concern the 


office of a juſtice of the peace in particular, 

By 32 G. 3. c. 53. Seven public offices are to be ap- 
pointed, for the benefit of ſuch parts of Middleſex and 
Surry as lie near London; and a certain number of juſtices, 
conſtables, & c. are to be appointed to each office: for 
which ſee the act itſelf. | 


Lord's day. 


ALE perſons, not having a reaſonable - excuſe, ſhali 

reſort to their pariſh church or chapel (or to ſome 
congregation of religious worſhip allowed by the toleration 
act, ) on every Sunday; on pain of puniſhment by the 
cenſures of the church, or of forfeiting 15. to the poor for 
every offence. 1 El. c. 2. /. 14. 24. To be levied by 
the churchwardens by diſtreſs, by warrant of one juſtice. 
3 J. C4: þ 27, 28. 

King James the firſt, in 1618, publicly declared to 
his fubjects, in what was called the book of ſports, theſe 
games following to be /awwfi/, viz. dancing, archery, leap- 
ing, vaulting, maygames, whitſun ales, and morris dances; 
and did command that no ſuch honeſt mirth or recreation 
ſhould be forbidden to his ſubjects on Srnday after evening 
ſervice ; But reſtraining all recuſants from this liberty; 
and commanding each pariſh to uſe theſe recreations by 
itſelf; and prohibiting all unlawful games, bear baiting, 
bull baiting, interludes, and bowling by the meaner ſort. 
Dali. c. 46. , : 

After 


JJ ³˙·¹b-ꝛ̃ un ! ⏑¾—ęi © Av: 


Lord's day. 


After which it was enacted by the ſtatute of the 1 C. 
c. 1. that there ſhall be no concourſe of people out of their 
own pariſhes on the Lord's day, for any ſport or paſtimes 


nor any bear baiting, bull baiting, interludes, common 


plays, or other unlawful exerciſes and paſtimes uſed by any 

erſons within their own pariſhes; on pain that every 
offender, being convicted within a month after the offence, 

efore one juſtice on view, or confeſſion, or oath of one 
witneſs, ſhall forfeit for every offence 38. 4d. to the poor, 
to be levied by the conſtable and churchwardens by 
diſtreſs; in default of diſtreſs, the party to be ſet pub- 
licly in the ſtocks for three hours. 

Within London or Weſtminſter, or in the neighbourhood 
thereof, any houſe open upon the Lord's day for public 
entertainment, amuſement, or debate on religiaus or any 
other ſubjects, and to which perſons ſhall be admitted 
by the payment of money, or by tickets fold for money, 
ſhall be deemed a diſorderly houſe and the keeper thereof 
ſhall forfeit 2001. the perſon managing or conducting 
the entertainment, or acting as chairman or moderator, 
1oo l. and every door-keeper or ſervant who ſhall collect 
money or deliver ont tickets 50l. to him who ſhall ſue; 
21 G. 3. c. 49- | 

By the 1 J. c. 22. No ſhoemater ſhall ſhew, to the 
intent to put to ſale, any ſhoes, boots, buſkins, ſtartops, 
ſlippers, or pantofles, upon the Sunday ; on pain of 3s. 4d, 
a pair, aua the value thereof: to be recovered at the 
aſſizes, ſeſſions, or leet; one third to the king, one third 


to him who ſhall ſue, and one third to the town or lord 


of the leet. /. 28. 46. 50. | | 
And by the 3 C. c. 1. No carrier with any horſe or 
horſes, nor waggonmen with any waggon or waggons, nor 
carmen with any cart or carts, nor wainmen with an 
wain or wains, nor drovers with any cattle, ſhall by them- 
ſelves, or any other, travel on the Lord's day, on pain of 
208. z (A)or if any butcher, by himſelf, or any other for 
him, with his privity and conſent, ſhall kill or fell any vie- 
tual on the Lord's day, he ſhall forfeit 6s. Gd. The con- 
viction to be in {ix months before one juſtice, or mayor, on 
view, or confeſſion, or oath of two witneſſes; tobe levied 
by the conſtable or churchwarden by diſtreſs; or to be 
recovered in any court of record, in any city or town 
corporate, before the juſtices in ſeſſions z to be applied to 
the uſe of the poor, except that the juſtice may reward 
the informer or proſecutor with part of the foriciture, not 
exceeding one third part. © 


12 | And 
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And by the 29 C. 2. c. J. it is further enacted, That no 
drover, horſe courſer, tuaggoner, butcher, higler, or any of 
their ſervants, ſhall travel, or come to his inn or lodging 
on the Lord's day, on pain of 208.; and in general, that 
no tradeſman, artificer, wir kman,, labourer, or other perſon, 
ſhall do or exercife any worldly labour, buſineſs or work 
of their ordinary calling on the Lord's day; (except works 
of neceſſity and charity; and except dreſſing of meat in 
families, and drefling and ſelling of meat in inns, or cooks 
ſhops, or victualling houſes, for ſuch as cannot otherwiſe 
be provided; and by the 9 Ar. c. 23. f. 20. except 
licenſed hackney coachmen and chairmen within the bills 
of mortality ;) on pain of every offender above 14 years of 
age forfeiting 58.: and alſo that no perfon ſhall publicly 
cry, fhew forth, or expoſe to fale any wares, merchandizes, 
fruit, herbs, goods or chattels whatſoever, on the Lord's 
day, (except crying and ſelling of milk, before nine in the 
morning and after four in the afternoon; and except 
mackarel, which may be fold on Sundays, before or after 
divine ſervice, by the 10 & 11 FV. c. 24. / 14.) on pain 
of forfeiting the ſame; and alſo that no perſon ſhall uſe, 
employ, or travel on the Lord's day, with any boat, wherry, 
lighter, or barge (unleſs allowed by a jultice of peace, 
on extraordinary occaſion ; and except 40 watermen who 
may ply on the Thames on Sundays betwixt Vauxhall and 


Limehouſe, by the 11 & 12 W. c. 21. / 13.) on pain of 


58. : and if any perſon offending in any of the premiſes, 
ſhall thereof be' convicted in ten days after the offence, 
before one juſtice, on view, or confeſſion, or oath of one 
witneſs, the juſtice ſhall give warrant to the conſtables or 
churchwardens, to ſeize the goods cried, ſhewed forth, or 
put to ſale, and to fell the ſame; and to levy the other 
forfeitures by diſtreſs; to the uſe of the poor, except that 
the Juſtice may out of the ſame reward the informer with 
any ſum not exceeding one third part. And for want of 
diitreſs, the offender ſhall be ſet publicly in the ſtocks for 
two hours. | x. 

By the 2G. 3. c. 15. £/þ carriages ſhall be allowed to 
paſs on Sundays and holidays, whether laden gr returning 


empty. / 7. 


. 32 G. 2. K. and Cox. An information was moved 
for againſt a juſtice of the peace, for refuſing to receive an 


information againſt a baker, for exerciſing his trade on a 


Sunday, contrary to the aforeſaid ſtatute of the 29 C. 2. 
6. 7. On ſhewing cauſe, it appeared, that the charge 
againſt the baker was, not for baking bread, but for bak- 


ing 


L.A 


— o ei ts 


A 


Lord's day, 


ing puddings, and pies, and other ſuch things for dinner. 
And the court were of opinion, that this was not an 
offence within the act; but falls within the exception of 
works of neceſſity and charity, and within the equity of 


the proviſo as being a cook's ſhop ; there being the ſame 


reaſon that the baker ſhould bake for others, as that a cook 
ſhould roaſt and boil for them : And it is better that one 
baker and his men ſhould ſtay at home, than many 
families and ſervants. And the rule to ſhew cauſe was 
diſcharged, with colts. Burr. Mangsf. 785. 


T. 17 G. 3. Crepps and Durden, The plaintiff was 


convicted for ſelling ſmall hot loaves of bread on the ſame 
day, being Sunday, by four ſeparate convictions, in the 
ſum of 8 s. each. It was objeCted, that there can be but 
one offence, attended with one ſingle penalty, on one 
and the ſame day.— By L. Mansfield : The tri; conſtruc- 
tion of the act is, exerciſing his ordinary trade upon 
the Lord's day, and that without any fraction of a day, 
hours, or minutes. It is one entire offence, whether 
longer or ſhorter in point of duration, or whether it 
conſiſt of one or a number of particular acts, makes no 
difference. The penalty incurred is 5s, There is no 
idea conveyed by the act, that, if a taylor ſews on the 
Lord's day, every ſtitch he takes is a ſeparate offence 
or, if a ſhoemaker or carpenter work for different cuſtom- 
ers at different times on the ſame Sunday, that thoſe are 
{o many ſeparate and diſtin offences. There can be but 
one entire offence, on one and the ſame day. And this is 
even a much ſtronger caſe than that upon the game laws, 
Killing a ſingle hare is an offence, but the killing of ten 
more in the ſame day will not multiply the offence, or the 
penalty impoſed by the ſtatute for killing one. Here 
repeated offences are not the object which the legiſlature 
had in view in making the ſtatute; but ſingly, to puniſh a 
man for exerciling his ordinary calling on the Lord's 
day. Cowper 640. 

By 34 G. 3. c. 61. No baker in the city of Landon, or 
within twelve miles thereof, ſhall, on any pretence what- 
ever, make, bake, or expoſe to ſale, any bread or rolls; or 
bake any meat, puddings, pies, or tarts, or in any other 
manner exerciſe the trade of a baker on the Lord's day 
(except as hereinafter is mentioned); on pain of forfeiting 
los. upon conviction (B) before one juſtice, eitherupon view, 
confeſſion, or proof on oath by one witneſs; which if not 
paid, to be recovered by diſtreſs; and for want of ſufficient 
diſtreſs, the offender to be committed to the houſe of correc- 
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Lord's day. 


tion for anytime not exceeding fourteen nor leſs than ſeven 
days, unleſs ſuch penalty be ſooner paid: which penalty 
ſhall, within ſeven days after' the payment thereof, be 
tranſmitted by ſuch juſtice to the churchwardens or 
overſcers of the pariſh where the offence was committed, 


for the uſe of the poor. /. 1. 


Provided, that nothing herein ſhall extend to prohibit 
the ſelling of bread, or baking meat, puddings, or pies 
only, on the Lord's day, between nine in the forenoon 
and one in the aſternoon, ſo as the perſon requiring the 
baking thereof carry or fend the ſame to and from the 
place where baked. /. 2. 

All complaints to be made within fix days after the 
offence is committed. / 3. 

By the 13 G. 3. c. 80. If any perſon ſhall, on a Sunday, 
take, kill, or deſtroy, or uſe any gun, dog, ſnare, net, 
or other engine for taking, killing, or deſtroying, any hare, 
pheaſant, partridge, moor game, heath game, or grouſe; 
he ſhall, on conviction on the oath of one witneſs before 
one juſtice, forfeit for the firſt offence not exceeding 201. 
nor leſs than 101. ; for the ſecond offence not exceeding 
3ol. nor leſs than 201.3 for the third and everyother offence 
50 l. to be recovered upon indiAment at the ſeſſions: as 
is ſet forth-more particularly under the title Game. 

No perſon upon the Lord's day ſhall ferve or execute 
any writ, proceſs, warrant, order, judgment, or decree 
(except in caſes of treaſon, felony, or breach of the peace), 
but the ſervice thereof ſhall be void; and the perſon 
ſerving the ſame ſhall be as liable to anſwer damages 


to the party grieved, as if he had done the ſame without 


any writ, r- warrant, order, jullgment, or decree. 
29 C. 2. g. J. J. Go 
But this doth not extend to eccleſiaſtical proceſs, as 
citations, or excommunications, Gib/. 271. 

A juſtice iſſued a warrant to the conſtable, to make 
a perſon find ſureties for his good behaviour: the conſtable 
executed the warrant on a Fnday, and he was juſtified by 
the court; who reſolved, that a warrant for the good 


g behaviour is a warrant fox/the peace, and more; and that 


this ſtatute is to be favourably interpreted for the peace. 


Naym. 250. 


E. 26 G. 3. K. v. Myers. —frſtine had obtained a rule 
to ihew cauſe why the , who had been convicted 


in a penalty under the lottery act, and ſent to the houſe of 


correction for want of ſaſcient diſtreſs, ſhould not be 


croft 
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eroſt ſhewed caule : This is a commitment for a thing pro- 


kibited by act of parliament, it is indictable, and therefore 
a conſtructive breach of the peace; and then this commit- 
ment is like a warrant on an indictment, which may be 
executed on a Sunday: A perfon may be taken on a Sungay 
upon an attachment for non-performance of an award. 
1 Atk. 58.—£Erſkine in ſupport of the rule: Though the 
defendant might have been proſecuted in acriminal manner 
on this act, yet this is a civil proceeding, and in the nature 
of a fi. fa. and ona return of nulla bona, the perſon is liable; 
for firſt, a warrant is iſſued to ſeize the goods, and for want 
of diſtreſs, the perſon is taken. Curia adv. vult. After- 
wards Buller J. ſaid, there is no caſe exactly in point. It 
is molt ſimilar to an action for a penalty on the ſame ſtatute, 
and it is clear, that upon execution in ſuch an action, the 
defendant could not have been taken on a Sunday. This 
is to recover a penalty given by a ſtatute, and the effect is 
equally the ſame whether recovered before a juſtice, or in 
an action: This is not like the caſe of an attachment 
mentioned above; that might have been good law for- 
merly, for then the court only looked to the contempt, but 
it has been ſettled of late years, that an attachment for 
non- performance of an award, is only in the nature of a 
civil action. This queſtion was much agitated ſome few 
years ago, when the court held, that the party being in 
cuſtody for non-payment of coſts, was entitled ta be diſ- 
charged under the Lord's aft. Durnf. & Eaſt. 265. 

No hundred fhall be anſwerable for any robbery on 
the Lord's day: Nevertheleſs the inhabitants ſhall make 
hue and cry after the offenders, on pain of forfeiting to 
the king as much money as might have been recovered 
by the party robbed againſt the hundred, if he had been 
robbed on any other day. 29 C. 2. c. 7. / 5. 

M. 7 G. Taſbmaler againſt the hundred of Edmonton. 
The plaintiff lived a mile or two from the church, and 
going thither with his lady in his coach on a Sunday was 


robbed, and brought his action againſt the hundred, and 


recovered; for the ſtatute extends only to the caſe of 
travelling. But Pratt Ch. J. ſaid, if they had been going 


to make viſits, it might have been otherwiſe. Str. 406. 


Comyns, 345. 
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A. Warrant on the 3C. c. 1. and 29 C. 2. c. 7. to 
levy 208. on a carrier for travelling on the Lord's 
day; which ſame will do, mutatis mutandis, for. 
the other penalties under this title, 


| To the conſtable of in the ſaid 
We&motland. county, and to the churchwardens of 
* the pariſh of —— in the ſaid county. 


HORASMUCH as A. O. f 


in the county 
— carrier, is duly convicted before me J. P. 


eſquire, one of his majeſly's juſtice g Hgned to keep the peace in 


> 


vr 


the ſaid county, and alſo to hear and determine divers felonies, 


$re/paſſes, and other miſdemeancrs in the ſaid county committed, 


fer that he the ſaid A. O. on the — day of in 
the ——— year of the reign of — being the Lord's day, 


commonly called Sunday, with his horſes into and through the 
ſaid pariſh of —— did travel, contrary to the flatutes in that 
caſe made and provided, whereby he hath forfeited the ſum of 
20 8. of lawful money of England; theſe are therefore to com- 
mand you forthwith to levy the ſaid ſum of 20 8. by diſtrain- 
ing the goods and chattels of him the ſaid A. O. And if with- 
in the ſpace of ¶ five] days next after ſuch diſireſs by you taken, 
the ſaid ſum fhall not be paid, together ⁊vith the reaſonable 
charges of taking and keeping the ſame, that then you da ſell the 
ſaid goods and chattls ſo by you diſtrained, and out of the money 
ariſing by ſuch ſale, that you do pay the ſum of 68. 8 d. part 
of the faid ſum of 20 8. to A. I. of ——— yeoman,” who 
informed me of the ſaid offence, and that you fee the remainin 

ſum of 138. 4d. employed to the uſe of the poor of your ſaid 
pariſh of returning te him the.gaid'A. O. the overplus 
upon demand, the reaſonable charges of taking, keeping, and 
felling the ſad diſtreſt being firſt deducted. And you are to 
certify to me, with the return of this precept, what you ſhall 
have done in the execution thereof. * Herein fail you. not. 


Given under.my hand and ſeal at — — in the faid county, 
the day of | | 


B. Form of conviction by 34 G. * c. 61. 


W rata * it remembered, that on this —— day of 


to wit. 


, A. O. tis convicted before me a 


one of his majeſty's juſtices of the peace for the ſaid county cf 
— [or as the caſe may be, ] due provf being made be- 
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are me, on the oath of ———, or upon the confe/ſion of, 9c, 
125 the caſe may bel that — dies be * 
the time when, and the place where]; and I do adjudge the 
ſaid A. O. to pay and forfeit for the ſame the ſum of ten 
ſhillings. Given under my hand and ſeal this - day 
of — , h | 


* 


Lotteries. See Gaming. 
Low wines, See Extiſe. 
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Lunatics, 


e compos mentis is of four kinds; 
8 Firſt, Ideots; who are of non ſaue memory from 
their nativity, by a perpetual infirmity. | 

Secondly, Thoſe that loſe their memory and under- 
ſtanding by the viſitation of God, as by ſickneſs, or other 
accident, | 
_ Thirdly, Lunatics z who have ſometimes their under- — 
ſtanding, and ſometimes not. 

Fourthly, Drunkards; who by their own vicious act for 
a time deprive themſelves of their memory and under- 
ſtanding. 1 1nft, 247. 

He who incites a madman to do a murder, or other Inciting bim to 
crime, is a principal offender, and as much puniſhable as commit a cim. 
if he had done it himſelf. 1 Haw. 2. | 

But ideots and lunatics, who are under à natural diſ- Not puniſhable 
ability of diſtinguiſhing between good and evil, are not fog criminal 
puniſhable by any criminal proſecution. Id. ——_ 

Yet drunkards ſhall have no privilege by their want of 

ſound mind ; but ſhall have the ſame judgment as if they 
4 were in their right ſenſes. 1 1. 247. 1 Haw. 2, 
1 H. H. 32. 

But if a perſon, who wants diſcretion, commit a treſpaſs puniſhable for 
againſt the perſon or poſſeſſion of another; he ſhall be civil offences. ,- 
0 __ compelled in a civil action to give ſatisfaction for the 
damage. 1 Haw, 2. | 

If one who hath committed a capital offence become B. coming non 
non compos before conviaion, he ſhall not be arraigned ; compos before 
and if after conviion, he ſhall not be executed. Hale's trial. 


Who. 


c 


— 


of Pl. 10. 1 Han. 2. 

= By the common law, if it be doub:ful whether a How tried whe- 
of criminal, who at his trial in appearance is a lunatic, be ſuch ther he is nen 
yl in truth or not, it ſhall be tried by an inqueſt of office, to es. 

ne be returned by the ſheriff; and if it be found by them, that 


the \ 
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bring an appeal. 
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Whether he may 


- Lunatics. 
the party only feigns himſelf mad, and he 0ill refuſe to 
anſwer, he ſhall be dealt with as if he had confeſſed the 
indictment. 1 Haw. 2. 
An ideot cannot bring an appeal. 1 Haw. 162. 
Neither can he be an approver; becauſe he can nei- 
ther take the oath in that cafe required, nor wage battle. 
3 Inſl. 129. 

Any perſon may juſtify confining and beating his 
friend being mad, in ſuch manner as is proper in ſuch 
circumſtances. 1 Haw, 130. 

By the 17 G. 2.c. 5. it is enacted, that whereas there 
are ſometimes perſons, who by lunacy, or otherwiſe, are 
furiouſly mad, or are fo far diſordered in their ſenſes that 
they may be dangerous to be permitted to go abroad, it 
ſhall therefore be lawful for two or more juſtices where 
ſuch lunatic or mad perſon ſhall be found, by warrant di- 
rected to the conſtables, churchwardens, and overſeers of 
the place, or ſome of them, to cauſe ſuch perſon to be ap- 
prehended, and kept ſafely locked up in ſome ſecure place, 


within the county or precinct, as ſuch juſtices ſhall under 


their hands and ſeals direct and appoint, and (if ſuch juſ- 
tices find it neceſſary) to be there chained, if the Wendet 
of fuch perſon ſhall be within ſuch county or precinct: 

And if ſuch ſettlement ſhall not be there, then ſuch 
perſon ſhall be ſent to his ſettlement by a vagrant paſs 
(mutatis mutandis); and ſhall be locked up or chained by 
warrant of two juſtices of the county or precinct, to which 
ſuch perſon is ſo ſent, in manner aforeſaid : 

And the reaſonable charges of removing, and of keep- 
ing, maintaining, and curing ſuch perſons, during ſuch re-. 
ſtraint (which ſhall be during ſuch time only as ſuch Junacy 
or madneſs ſhall continue), ſhall be ſatisfied and paid 
(ſuch charges being firſt proved upon oath)by order of two 
juſtices, directing the churchwardens or overſcers, where 
any goods, chatrels, lands or tenements of ſuch perſon ſhall 
be, to ſeize and ſell ſo much of the goods and chattels, or 
receive ſo much of the annual rents of the lands, as is ne- 
ceſſary to pay the ſame; and tòꝭ acrbunt for what is ſo ſeiz-. 
ed, ſold, or received, to the next quarter ſeſſions : But if 
ſuch perſon hath not an eſtate to ſatisfy the ſame, over and 
above what ſhall be ſufficient to maintain his family, then 


ſuch charges ſhall be paid by the pariſh, town, or place, to 


which ſuch perſon belongs, by order of two juſtices, directed 
to the churchwardens or overſeers for that purpoſe. /. 20. 

Provided that any perſon aggrieved by any act ot ſuch 
juſtices out of ſeſſions may appeal to the next ſeſſions, 


« 1 5 vin 
; 3 giving 


Lunatics. 


giving realonable notice; whoſe, order therein ſhall be 

final. /. 26. | | | | 
And nothing herein ſhall reſtrain or abridge the power 

of the king, or lord chancellor ; nor ſhall reſtrain or pre- 
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Exceptions. 
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vent any friend from taking them under their own care 


and protection. / 21, 


But the above act relates to vagrant lunatics only, who 


are ſtrolling up and down the country, and does not ex- 
tend to perſons who are of rank and condition in the 
world, and whoſe relations can take care of them properly 
by applying to the court of chancery. 2 Att. Rep. 
52. | : 
By 14 G. 3. c. 49. (which is enaCted to be in force for 
5 years, and by the 19 G. 3. c. 15. is continued for 7 years 
further, and by 26 G. 3. c. 91. made perpetual) No per- 
ſon, on pain of 5001. ſhall entertain orconfine, in any houſe 
kept for the reception of lunatics, more than one lunatic 
at one time, without a licence to be granted yearly by the 
college of phyſicians within London aud Męſtminſter and 
ſeven miles thereof and within the county of Middleſex, 
and elſewhere by the juſtices in ſeſſions. 

The king is the general guardian of ideots and lunatics 
17 Ed. 2. fl. 1. c. 9, 10. | 

A perſon of non ſane memory ſhall not avoid his own 
act, by reaſon of this defect; but his heir or executor 
may. 4 Co. Beverley's caſe. 

If an ideot, or a lunatic not being in a lucid interval, 
takes a wife, the marriage is void ; for conſent is neceflary 


to make a marriage effectual, and neither of them is capa- 


ble of conſenting to any thing. But as it might be dith- 
cult to prove the exact ſtate of the party's mind at the 
actual celebration of the nuptials, therefore it is provided 
by the 15 G. 2. c. 30. that the marriage of lunatics and 


Houſes for 
reception of 
lunatics to be 
licenſed, 


King the guar. 
dian of lunatics. 


Whether he may 
avoid his own 


ac. 


Whether he may 
conſent to mar- 
riage. 


perſons under phrenzies (if found lunatics under a com- 


miſſion, or committed to the care of truſtees by any act of 


parliament) before they are declared of ſound mind by 
the lord chancellor of the majority of ſuch truſtees, ſhall 


be totally void. 1 Black. 438. 
A lunatic may ſurrender a leaſe in the count of chan- 


cery or exchequer, in order to renew the ſame. 29 G. 2. 
"Is: © | 

Alſo, by direction of the lord chancellor, he may accept 
a ſurrender of ſuch leaſe, and execute a new one, 11G. 3. 
c. 20. We 
To make a will, it is not ſufficient that the teſtator 


have memory to anſwer to familiar and uſual 9 
ut 


In what manner 
he may ſurrender 
or accept a ſur- 


tender of leaſes. 


Whether he may 
make a will. 
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Lunatics, 
but he ought to have a diſpoſing memory, fo as to be able 


to make a diſpoſition of his eſtate, with underſtanding and 
reaſon. 6 Co. 23. 


Madder. 


1 any perlon ſhall ſteal and take away, or wilfully and 


maliciouſly pull up or deſtroy any madder roots; and 
ſhall be convicted 3 before one juſtice, by confeſſion 
or oath of one witneſs ; yen for the firſt offence, pay 
to the owner ſuch ſatisfaction for damages and in ſuch 


time as the juſtice ſhall appoint, and moreoyer ſhall pay 


down upon the conviCtion to the overſcer for the uſe of 
the poor, ſuch ſum not exceeding 10 8. as to the juſtice 
ſhall ſeem meet; and if he ſhall not make ſuchrecompence 
and alſo pay ſuch ſum to the uſe of the poor, the ſai 

Juſtice ſhall commit him to ad houſe of correction for 
any ſpace not exceeding one month, or may order him to 
be whipped by the conſtable or other officer, as to the ſaid 
Juſtice ſhall ſeem meet : and for the ſecond offence, ſhall 
by ſuch juſtice be committed to the houſe of correction 
for three months. Proſecution to be commenced within 


thirty days. 31 C. 2. c. 35. ½ 5, 6 
Madmen. See Lungtics, 


—— 
- * 


MI! is ſuch a hurt of any part of a man's. body, 
whereby he is rendered leſs able in fighting, either 
to defend hitnfelf, or annoy his adverſary. 1 Haw. 111, 

For the members of every ſubject are under the ſafe- 
guard and protection of the law, to the end a man may 
ſerve his king and country when occaſion ſhall be offered: 
and therefore a perſon who maims himſelf, that he ma 
have the more colour to beg, may be indicted and fined. 
1 Inft. 127. 

And by the like reaſon, a perſon who diſables himſelf, 
that he may not be impreſſed for a ſoldier. 

'The cutting off, or difabling, or weakening a man's 


4 
7 


| hand « or finger, or ſtriking out his eye, or foretooth, or 


caftrating 
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caſtrating him, are ſaid to be maims, but the cutting off 
his ear, or noſe, were not eſteemed mains at the common 
law, becauſe they do not weaken but only disfigure him. 
1 Haw. 111, 112. 

It is ſaid, that anciently caſtration was puniſhed with 

death; and other maims with the loſs of member for 
member: but afterwards no maim was puniſhed in an 
caſe with the loſs of life or member, but only with ſine 
and impriſonment. Id. : 

But now by the 22 and 23 C. 2. c. !. (which is called 
the Coventry aft, becauſe it was made on the occafion 
of Sir John Coventry's being aſſaulted in the ſtreet, and his 
noſe ſlit) If any perſon, on purpoſe, and of malice fore- 
thought, and by laying in wait, ſhall unlawfully cut out 
or diſable the tongue, put out an eye, flit the noſe, cut 
off a noſe or lip, or cut off or diſable any limb or member 
of any ſubject, with intention in ſo doing to maim or diſ- 
figure him; the perſon ſo offending, his counſellors, aiders, 
and abettors (knowing of and privy to the offence) ſhall 
be guilty of felony without benefit of clergy ; but not to 
work corruption of blood. | ; 

If a man attack another with intent to murder him, and 
he does not murder, but only maim him; the offence is 
nevertheleſs within the ſtatute. 1 Haw. 112, 

The caſe was, one Mr. Coke a gentleman of Suffolk, and 
one Weoodburn a labourer, were indicted, in 1772, Coke for 
hiring and abetting Woodburn, and Woodburn for the actual 
fact of ſlitting the noſe of Mr. Cre. The murder of 
Criſbe was intended, and he was left for dead, being ter- 
ribly hacked and disfigured with a hedge bill; but he 
recovered. Now the bare intent to murder is no felony : 
but ro disfigure, with an intent to disfigure, is made ſo b 
this ſtatute ; on which they were therefore indicted. And 
Coke reſted his defence upon this point, that the aſſault 
was not committed with an intent to disfigure, but with 
an intent to murder, 4nd therefore not within the ſtatute. 
But the court held, that if a man attack another to mur- 
der him with ſuch an inſtrument as a hedge bill, which 
cannot but endanger the disfiguring him; and in ſuch, 
attack happens not to kill, but only to dishgure him ; he 

may be indicted on this ſtatute : and it ſhall be left to the 
jury whether it was not a deſign to murder by disfiguring, 
and conſequently a malicious intent to dishgure as well as 
to murder. Accordingly the jury found them guilty of 
ſuch previous intent to disfigure, in order to effect their 


principab 
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what, 


In the country. 


RY 


In courts of 
juſtice, 


5 Maim. 
principal intent to murder. And they were both con- 
demned and executed. 4 Black. 207. 

If the maim comes not within any of the deſcriptions 
in the act, yet it is indiCtable at the common law, and 
may be puniſhed by fine and impriſonment : Or an appeal 
may be brought for it at the common law; in which the 


party injured ſhall recover his damages: or he may bring 


an action of treſpaſs; which kind of action hath now ge- 
nerally ſucceeded into the place of appeals in ſmaller 
offences not capital. 2 Haw. 157—160, 2 

It doth not ſeem, that in maiming there may be acceſ- 
ſaries after the fact. 2 Haw. 311. 


For maiming of cattle, ſee title Cattle. 
Mainprize. See Bail, 
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BUYING of titles belongeth not to this place, but is 
treated of under a title of its own. 


I. Of maintenance in general. 
IT. Of champerty in particular. 
III. Of embracery in particular. 


I. Of maintenance in general. 


Maintenance (manu tenere) is an unlawful taking in hand 
or upholding of quarrels or ſuits, to the diſturbance or hin- 


derance of common right, 1 Haw. 249. 


And it is twofold : 2 | 

One in the country; as where one aſliſts another in his 
pretenſions to certain lands, by taking or holding the poſ- 
ſeſſion of them for him by force or ſubtilty; or where 
one ſtirs up quarrels, and ſuits in the country, in relation 
to matters wherein he is no way concerned : And this 
kind of maintenance is puniſhable at the kiug's ſuit by 
fine and impriſonment, whether the matter in diſpute any 
way depended in plea or not; but it is ſaid not to be 


actionable. 1 Haw. 249. 


Another in the courts of juſtice ; where one officiouſſy 
intermeddles in a ſuit depending in any ſuch court, which 
| | no 


Paintenante. 127 


no way. belongs to him, by aſſiſting either party with 
money or otherwiſe, in the proſecution or defence of any 
ſuch ſuit. 1. Haw. 249. 
Of this ſecond kind of maintenance, there are three 
fpecies ; SL 2 {Ws 

Firſt, where one maintains another, without any con- 
tract to have part of the thing in ſuit: which generally 
goes under the common name of maintenance. 

Secondly, where one maintains one ſide to have part of 
the thing in ſuit; which is called champerty. 

Thirdly, where one laboureth a jury ; which is called. 
embracery. 1 Haw. 249. - 

But it ſeemeth to be agreed, that wherever any per- 
ſons claim a common intereſt in the ſame thing, as in a 
way, churchyard, or common, by the ſame title, they 
may maintain one another in a ſuit relating to the ſame. 

1 Haw. 25 2. a 

Alſo, that whoever is any way of kin or. affinity to the 
party, may counſel and aſſiſt him, but that he cannot 
Juſtify the laying out any of his own money in the cauſe 
unleſs he be either father, or ſon, or heir apparent. 4d. 

Alſo, that any one in charity may lawfully give mo- 
ney to a poor man, to enable him to carry on his ſuit. 

1 Haw. 253. 

It ſeemeth that all maintenance is not only. malum pro- How puniſhable 
bibitum by ſtatute, but is alſo malum in ſe, and ſtrictly by the common 
prohibited by the common law, as having a manifeſt ten- 
dency to oppreſſion ; and therefore it is ſaid, that all of- 
fenders of this kind are not only liable to an action of 
maintenance at the ſuit of the party grieved, wherein.they 
ſhall render ſuch damages as ſhall be anſwerable to the 
injury done to the plaintiff, but alſo that they may be in- 
dicted as offenders againſt public juſtice, and adjudged 
thereupon to ſuch fine and impriſonment as ſhall be agree- 
able to the circumſtances of the offence. Alſo it ſeemeth, 
that a court of record may commit a man for an act of, 
maintenance done in the face of the court. 2 fl. 212. 

I Haw. 255. | 

By the 1 Ed. 3. ſt. 2. c. 14. No perſon ſhall tate upon flow puniſhable 
him to maintain quarrels, nor parzies in the country, to the by ſtatuto. 
diſturbance of the common law. | 

And by the 20 Ed. 3. c. 4. None hall take in hand 
quarrels other than their own, nor the ſame maintain, by them 
nor by other, for gift, promiſe, amity, favour, doubt, fear, . 
nor 6ther cauſe, in diſturbance of law, and hinderance of 5 a 

| 2 | An 
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And by the 1 R. 2. c. 4. Noe ball take or ſuſtain any 
quarrel by maintenant in the country, nor elſewhere, on 
pain, if he is a great officer, as the king by advice of the lords 
fhall ordain ; if he is a leſſer officer, he Aal. forfeit his office, 
and be impriſoned and ranſomed at the king's will ; and all 
other perfons, on pain of impriſonment, and ranſom at the king's 
will, | | 

And by the 32 H. 8. c. 9. No perſon ſhall unlawfully 
Maintain or procure any unlawful maintenance, in any action 
demand or complaint, in any court having power to hol. 
plea of lands ; nor all unlawfully retain any Perſon for main= 
tenance of any plea, to the diſturbance or hinderance of juſtice ; 
on pain of 101. half to the king, and half to him that ſhall 
ſue within one year. 
_ Unlawfully maintain] It ſeemeth that in an information 
on this ſtatute, it is not ſufficient to ſay, that the defend- 


ant maintained the party, without adding that he did it 
unlawfully. 1 Haw. 256, 


Having (power to hold plea of lands) It is ſaid to have 
been adjudged, that maintenance of a ſuit in a ſpiritual 


court, is neither within this nor any other ſtatute concern- 
ing maintenance. Id. | 


To hold plea} It hath been holden that in an information 
on this ſtatute, it is neceſſary to ſhew, that a plea was de- 


pending; and therefore that it is not ſufficient to ſay that 
a bill was exhibited, Id. 


II. Of champerty in particular. 


What it 3s. Champerty (from campi parte) is the unlawfitl mainte- 
nance of a ſuit, in conſideration of ſome bargain to have part 
of the lands or thing in diſpute, or part of the gains. 1 Haw. 
156. 33 Ed. 1. ſt. 2. 3 
Every champerty is maintenancd, but every mainte- 
nance is not champerty; for champerty is but a ſpecies of 

maintenance which is the genus. 2 Inft. 208. 
How puniſhable Champerty was an offence at the common law, and as 
bY the common ſuch is puniſhable in like manner as hath been expreſſed 


* in treating of maintenance in general. 2 J. 206. 

How Ponies By the 3 Ed. 1. c. 25. No officer of the king, by him- 

dy ſtatute. ſelf, nor by other, ſhall maintain pleas, ſuits, or other matters 
hanging in the king's courts, for lands, tenements, or other 
things, for to have part or profit theresf, by covenant -mad? 


brtween them ; and he that dath ſhall be puniſhed at the king's 
Pleaſure, 


5 By 


Maintenante. 


By covenant made] That is, by agreement either by word 
or writing; for albeit in the common ſenſe, a covenant is 
taken for an agreement by writing, yet in a larger ſenſe 
it is taken (as it is here) for an agreement by writing or 
by word. 2 Int. 209. | 

And by the 28 Ed. 1. c. 11. No perſon whatſoever, for 
to have part of the thing in plea, ſhall take upon him the buſi- 
neſs that is in ſuit, nor ſhall any upon ſuch covenant give up 
his right to another ; on pain that the taker ſhall forfeit to the 


king the value of the part he has purchaſed for ſuch mainte- 


nance. But no perſon ſhall be prohibited hereby to have counſel 


of pleaders, or of men learned in the law, for their fee ; or of 


his parents and next friends. 


And by the 33 Ed. 1. it. 3. Any perſon who ſhall take 


for maintenance, or the like bargain, any ſuit or plea againſt 
another ; he, and alſo they who conſent thereto, ſhall be impri- 
ſoned three years, and ade Fee at the king's pleaſure. 

And by the 1 R. 2. c. 9. A feoffment of lands, or gift 
of goods, for maintenance, ſhall be void, and the perſon diſ- 
ſeiſed ſhall recover the lands againſt the firſt diſſeiſors with 
double damages, without having any regard to ſuch aliena- 
rious. 


Shall be void] But it is ſaid that it ſhall only be void. 
with regard to him that hath right, and not between the 


feoffer and feoffee. 1 IA. 369. 


And by the 31 El. c. 5. The offence of champerty may 
be laid in any county, at the pleaſure of the informer, 1. 4- 


III. Of embracery in particular. 
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It ſeems clear, that any attempt whatſoever ta corrupt, or What it is. 


influence, or inſtru a jury, or any way to incline them to be 
more favourable to the one fide than to the other, by money, 


promiſes, letters, threats, or perſuaſions, is a proper act of 


embracery, whether the juror on whom ſuch attempt 1s 
made give any verdict or not, or whether the verdict 
given be true or falſe. 1 Haw. 259. 

And the law ſo far abhors all corruption of this kind, 
that it prohibits every thing which has the leaſt tendency 
to it, what ſpecious pretence ſoever it may be covered 
with, and therefore it will not ſuffer a mere ſtranger ſo 
much as to labour a juror to appear and act according to 
his conſcience. Id. org 

But any perſon who may juſtify any other act of main- 
tenance, may ſafely labour a juror to appear and give a 


verdict according to his conſeience: but no one what- 


Vol. III. K ſoever 
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ſoever can juſtify the labouring a juror not to appear. 
| 1 Haw. 260. 
How puniſhable . There is no doubt, but that offences of this kind do 
by the common ſubjeCt the offender either to an indictment or action, in 
law, the ſame manner as all other kinds of unlawful mainte- 
nance do by the 2 wes OM „ 
. 1. By the 32 H. 8. c. 9. No perſon fhall embrace an 
7 jurors «4 pain 7 10. half to the king, and half to him — 
ſhall ſue within a year. 1.3. 6. | 
2. And by the 38 Ed. 3. it. 1. c. 12. If any juror 
ſhall take any thing to give his verdict; both he, . and the em- 
bracer, ſhall forfeit ten times as much, half to the king, and 
half to him that ſhall ſue. 
Upon which ſtatute is founded the writ of Decies tantum. 


Indict ment for maintenance. 


TH jurors for our lord the king upon their oath preſent, 
that A. O. late of in the county aforeſaid, yeo- 
man, on the - day of in the 
Ihe reign of with force and arms at aforeſaid, 
in the county aforeſaid, did unjuſtly and unlawfully maintain 
and uphold a certain ſuit awhich was then depending in the 
court of our ſaid lord the king, before the king himſelf, between 
A. P. plaintiff, and A. D. defendant, in a plea of debt, on 
the behalf of the ſaid A. P. againſt the ſaid A. D. contrary to 
the form of the ſlatute in ſuch caſe made and provided, and to 
the manifeſt hinderance and diſturbance of juſtice, and in con- 
tempt of our ſaid lord the king, and to the great damage of the 
ſaid A. D. ang againſt the peace-of our ſaid lord the king, his 


crown and difnity. | 


Malt. See Exciſe, 


Man (Iſland). 


Y the 5 G. 3. c. 26. For the ſum of Jo, ooo I. 
paid to John duke of Athol and Charlotte his wife, 
baroneſs Strange, the iſland, caſtle, pele, and lordſhip of 

Man, and all the iſlands and lordſhips thereunto apper- 

J faining, with all rights, juriſdictions, and intereſts in and 
over the ſame, are yeſted unalienably in the crown ; re- 

ſerving to the ſaid duke and ducheſs their landed property, 

with all their rights in and over the foil as lords of the 

| MLT Teen manor, 


Purchaſe of the 
Ile of Man. 
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Man (Iſland). 


manor, with all courts baron, rents, fervices, and other 
incidents to ſuch courts belonging, waſtes, commons, a 
other lands, inland waters, fiſheries, mills, mines, mine- 


rals, quarries, waifs, eſtrays, deodands, wrecks, together 
with the patronage of the biſhoprick, and of the other 
eccleſiaſtical benefices to which at the time of the ſaid 
purchaſe they were entitled. 

In purſuance whereof, divers regulations were made 
by ſeveral ſtatutes, reſpeCting the trade and manufactures 
of the ſaid iſland, and for. preventing the clandeſtine 


exportation of goods from thence into this kingdom, 


which was the grievance intended to be remedied by the 
ſaid purchaſe. Particularly, 

By the 5 G. 3. c. 39. Power is given to the officers of 
the cuſtoms and exciſe, to viſit and ſearch ſhips and veſ- 
ſels, in any harbour or other place belonging to the ſaid 


_ iſland, and to ſeize contraband goods there, as they may 


do in Great Britain, - 

And for the better defraying the expences of govern- 
ment, the former duties upon importation and exporta- 
tion ſhall ceaſe, and other duties are laid inſtead thereof ; 
particularly for every gallon of Britiſh ſpirits imported 
from England ſhall be paid 1s. of rum 2s. pound of 
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The ſame made 
ſubject to the 
laws of cuſtom 
and exciſe. 


Duties on goods 
imported there. 


bohea tea 18. green tea 18. 6d. coffee gd. tobacco 3 d. 


chaldron of coals 3 d.; hemp, iron, deal boards, and tim- 


ber imported from foreign parts 10 l. per centum ad valorem, 


ton of French wine 8 J. all other ſorts of wine 4 l. 7 G. 3. 


c. 45. 20 G. 3. c. 42. 

And the commiſſioners of the cuſtoms may grant 
licences (to continùe in force for 30 days) to export from 
England, into the port of Douglaſs only, not exceeding 
40,000 gallons of Britifh ſpirits, 30,000 gallons of rum 
(and from Scotland 10,000 gallons of rum), 20,000 pounds 
weight of bohea tea, 5000 pounds weight of green tea, 
5000 pounds weight of coffee, and 120,000 pounds weight 
of tobacco in one year. 7 G. 3. c. 45. 20 G. 3. c. 42. 

Flax or flax ſeed, raw or brown linen yarn, wood 
aſhes, and weed aſhes fiſh and fleſh of all forts, and any 
ſort of corn or grain, may be imported duty free from any 
place except from Great Britain only; and from Great Bri- 
tain or Ireland any white or brown linen cloth, hemp, or 
hemp ſeed, horſes and black cattle, utenſils for manufacture, 
fiſheries or agriculture, bricks, and tiles, young trees, ſea 
ſhells, lime, ſoapers' waſte, packthread, and ſmall cordage 
for nets; and from Great Britain, ſalt, boards, timber, 
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Size of veſſels, 


Man (Iſland). 


hoops, iron in rods or bars, cotton, indico, nayal ſtores, 
and all ſorts of wood called lumber. 7 G. 3. c. 45. 

The inhabitants of the ſaid iſland may export into 
Great Britain beſtials, or any goods of the produce and 
manufacture of the ſaid iſland (except as above excepted, 
and except woollen manufactures, beer, and ale); with- 
out paying any duty for the ſame, other than is paid for 
the like in Great Britain. But this not to extend to give 


liberty to import into Great Britain from the ſaid iſſand 
any goods of the growth or produce of any foreign nation, 


which may be in part or fully manufactuted in the ſaid 
iſland ;; except linen manufactures made there of hemp or 
flax, not being the produce of the ſaid iſland. —And the 
bounties on exportation of Hritiſb and Iriſb linens ſhall be 
allowed on the like ſpecies of linen made in the iſle of 
Man, imported into and exported from Great Britain. 


5 G. 3. c. 43. 


No tea, brandy, ſtrong waters or ſpirits, coffee, cho- 


colate, tobacco, glaſs, coals, filks, or ſalt, ſhall be ex- 
ported from the ſaid ifland, on pain of forfeiture, together 
with the veſſel. And no wool, woollen or bay yarn, 
or live ſheep, ſhall be exported, except to Great Britain. 
7 G. 3. &, 45. 

No diſtillery of low wines or other fpirits ſhall be 
carried on in the faid ifland, on pain of forfeiture of 200 1. 
with the materials and utenſils. 7 C. 3. c. 45. 

No ſpirits ſhall be exported from thence, nor carried 
coaſtwiſe there, in any ſhip or veſſel leſs than 100 tons 
burthen, nor in any caſk under 60 gallons (except for the 
uſe of the ſeamen not exceeding two gallons each); and 


no wine ſhall be there imported, or carried coaſtwiſe, in 


any ſhip leſs than 100 tons burthen (except herring veſſels 
trading to Madeira and the Mediterranean, of not leſs than 
70 tons, 20 G. 3. c. 42.), nor in any caſk.leſs than 25 
gallbns; on pain of forfeiture of the goods and veſſel. 
5 G. 3. c. 39. 67 | 


„ — — 


Pandamus. 
MXN MUS is a command iſſuing in the king's 

name out of the court of king's bench, directed to 
any perſon, corporation, or inferior court of judicature, 
requiring them to do ſome particular thing therein ſpe- 


cited} which appertains to their office and duty. wo . 
Jos 1 
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high prerogative writ, of a moſt extenſiyely remedial na- 
ture; and may be ifſued in ſome caſes where the injured 
party hath alſo another (but more tedious) method of 
redreſs, as in the caſe of admiſſiorf or reſtitution to an 
office; but it iſſues in all caſes where the party hath a 
right to have any thing done, and hath no other ſpecific 
means of compelling its performance. 

A mandamus therefore lies, to compel the admiſſion ar 
reſtoration of the party applying, to any office or franchiſe 
of a public nature; and more particularly, it iſſues to the 
judges of any inferior court, commanding them to do 


juſtice according to the powers of their office, whenever 


the ſame is delayed. | 

This writ is grounded on a ſuggeſtion, by the' oath of 
the party injured, of his own right, and of the denial af 
juſtice by the court or perſon complained of: whereupon, 
in order more fully to ſatisfy the court that there is a pro- 
bable ground for ſuch interpoſition, a rule is'made (except 
in ſome general caſes, where the probable ground is mani- 
feſt) directing the party complained of to ſhew cauſe why 
a writ of mandamus ſhould not iſſue. And if he thews 
no ſufficient cauſe, the writ itſelf is iſſued, at firſt in the 
alternative, either to do thus, or ſignify ſome reaſon to the 
contrary. 'To which a return or anſwer muſt be made at 
a certain day. | 

And if the inferior judge or other perſon to whom the 
writ is directed, returns or ſignifies an inſufficient reaſon, 
then there iſſues in the ſecond place a peremptory manda- 
mus, to do the thing abſolutely z to which no other return 
will be admitted, but a certificate of perfect obedience 
and due execution of the writ. 

If the inferior judge or other perſon makes no return, 
or fails in his re ſpect and obedience, he is puniſhable for 
his contempt by attachment. | 

But if he, at the firſt, returns a ſufficient cauſe, although 


it ſhould be falſe in fact, the court of king's bench will 


not try the truth of the fact upon affidavits : but will for 
the preſent proceed no further on the mandamus. But then 
the party injured may have an action againſt him for his 
falſe return, and (if found to be falſe by the jury) ſhall 
recover damages equivalent to the injury ſuſtained ; toge- 
ther with a peremptory mandamus to the defendant to do 
his duty. 3 Black. 110. 3 
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Manſlaughter. See Momitide. 
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4 R 
Artificers going BY the 5 G. c. 27. If any perſon ſhall contract with, 
— fog entice, or endeavour to perſuade any manufacturer 
bor artificer in wool, iron, ſteel, braſs, or any other metal, 
clockmaker, watchmaker, or any other artificer or manu- 
facturer, to go out of this kingdom, into any foreign coun- 
try out of his majeſty's dominions, and ſhall (on proſecu- 
tion in 12 months) be convicted thereof on indiftment or 
information, in the courts at We/iminfter, aſſizes, or ſeſ- 
ſions, of the county where the offence ſhall be committed; 
he ſhall for the firſt offence be fined not exceeding 1001, 
and be impriſoned for three months, and until the fine be 
paid; for the ſecond offence, ſhall be fined at the diſcre- 
tion of the court, and be impriſoned 12 months, and till 
the fine is paid. / 1, 2. gh 
7 And if any ſubject, being ſuch artificer or manufac- 
turer, ſhall go into any country out of his majeſty's domi- 
nions, to exerciſe or teach any the ſaid manufactories, 
Th to foreigners, or'if any ſubject who ſhall be in any ſuch 
foreign country, and there exerciſe any the ſaid manufac- 
tories, ſhall not return in ſix months next after warning 
be given him, by the ambaſſador, miniſter, or conſul, or 
rſon authorized by him or by a ſecretary of ſtate, and 
— thenceforth continually inhabit within this realm; 
he ſhall be incapable of any legacy, or of being executor, 
or adminiſtrator, and of taking any lands, by deſcent, 
deviſe, or purchaſe, and forfeit his lands and goods, and be 
deemed an alien, and out of the king's protection. % 3. 
And on complaint on oath before a juſtice, that an 
perſon is endeayouring to ſeduce or draw away any fuck 
manufacturer or artificer, or that he hath contracted or 
is preparing to go out of the kingdom; he may iſſue his 
warrant to bring ſuch perſon before him or ſome other 
juſtice and if it ſhall appear to ſuch juſtice by confeſſion, 
or the oath of one witneſs, that ſuch perſon was guilty of 
any the ſaid offences, he may bind him over to the next 
aſſizes or ſeſſions, to anſwer the premiſes ; and if he ſhall 
upon indictment be there convicted of any ſuch promiſe 
or contract, or preparation to go abroad beyond the ſeas, he 
ſhall give ſuch ſecurity, not to depart out of the realm, as 
ſuch court ſhall think reaſonable, and be imprifoned until 
ſuch fecurity be given. /. 4- 5 


And 
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And by the 23 G. 2. c. 13. If any perſon ſhall contract 


with, or endeavour to perſuade or ſeduce any artificer in 


the manufactures of Great Britain, to go into any foreign 
country, not belonging to the crown of Great Britain; and 
ſhall be thereof convicted, in twelve months, in the king's 
bench, or at the aſſizes; he ſhall for every ſuch perſon 
forfeit 5001. and be impriſoned in the common gaol for 
twelve months, and till payment of the forfeiture ; and for 
a ſecond or other ſubſequent offence, ſhall forfeit 10001. 
and be impriſoned two years, and till payment. // 1, 2, 
22 G. 3. c. 60. /. 1, 2. 25 G. 3. c. 67. J. 6, 7. 

By the 23 G. 2. c. 13. If any perſon ſhall put on 
board any veſſel not bound directly to ſome of the Britiſh 
dominions, any tools or utenſils, or part thereof proper 
for either the woollen or filk manufaFories, he ſhall forfeit 
the ſame, and 2001. / 3. 

And any officer of the cuſtoms may ſeize, and ſecure 
in ſome of the king's warehouſes, all ſuch tools and uten- 
fils as ſhall be found on board any ſuch veſſel; and the 


ſame, after condemnation, ſhall be publicly ſold, ½ 4. 


And if the maſter or captain ſhall knowingly permit 
any the ſaid tools or utenſils to be put on board his ſhip ; 
he ſhall forfeit 1001. and if it is a king's ſhip he ſhall alſo 
forfeit his office, and be incapable of any office under the 


crown. 7 . 7 

And if any officer of the cuſtoms ſhall take any entry 
outward or ſign any ſufferance for ſhipping or exporting 
any the ſaid tools, or knowingly permit the ſame to be 
done ; he ſhal! forfeit 1001. and his office, and be inca- 
pable of any ofhce under the crown. /. 6, | 

All which ſaid penalties on this act ſhall be half to the 
king, and half to him that ſhall profecute. /. 7. 

And by the 14 G. 3. c. 71. If any perſon ſhall put on 
beard any veſſel not bound directly to ſome port in Great 
Britain or Ireland, any tools or utenſils, or part thereof, 
proper for the cotton or linen manufatures ; he ſhall forfeit 
the ſame, and alſo 2001. / 1. 

And any officer of the cuſtoms may ſeize and ſecure in 


ſome of the king's warehouſes, all ſuch tools and utenſils 


or parts thereof as he ſhall find in any ſuch veſſel; and 
the ſame, after condemnation, ſhall be publicly fold : and 
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half the produce thereof ſhall be to the king, and half to 


the officer who ſhall ſeize the ſame, /. 2 

Aud if the captain or maſter ſhall knowingly permit any 

ſuch tools or utenſils to be put on board his ſhip, he ſhall 

forfeit 2001. and if it is a king's ſhip, he ſhall alſo for- 
| | K4 feit 
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feit his office, and be incapable of any office under the 


Crown. 


And 1 any officer of the cuſtoms ſhall take any entry 
outward, or ſign any ſufferance for ſhipping or exporting 
any the ſaid tools or utenſils, or knowingly permit the 
ſame ; he ſhall forfeit 200 l. and his office, and be inca- 
pacitated. / 4. 

And if any perſon ſhall have in his poſſeſſion any ſuch 
tools or implements proper for the cotton or linen manufac- 
tures, or any tools or implements uſed in the wollen or 
folk manufactures (except ſtock cards not exceeding 48. a 


pair, and ſpinners' cards not exceeding 18. 6d. a pair, 


tended to be exported to North America, 15 G. 3. c. 5.) 
and oath ſhall be made before one juſtice that there is rea- 
ſon to believe ſuch perſon hath in his poſſeſſion ſuch tools 
or implements, or part thereof, with intent to export the 
ſame to ſome other part or place than Great Britain or 
Ireland; ſuch juſtice (hall iſſue his warrant to ſeize all ſuch 
tools or implements and parts thereof, and alſo to bring 
the perſon complained of before him or ſome other juſtice: 
And if he ſhall not give a ſatisfactory account to ſuch juſ- 
tice, of the uſe or purpoſe to which ſuch tools or utenſils 
are intended to be appropriated, the ſaid juſtice ſhall cauſe 
the ſame to be detained, and bind the perſon ſo charged, 
with reaſonable ſureties, to appear at the next aſſizes or 
ſeſſions; and if he ſhall not give ſuch ſecurity, the juſtice 
ſhall commit him to gaol till the next aſſizes or ſeſſions, 
and until he ſhall be delivered by due courſe of law. 
And if he ſhall be there convicted, he ſhall forfeit 200 1. 


An which forfeitures by this act inflicted on offenders 
ſhall be applied half to the king, and half to him who 
ſhall ſue. / 6. 

And by the 21 G. 3. c. 37. If any perſon ſhall put on 
board or pack in order to be put on board any veſſel not 
bound directly to A port in Great Britain or Ireland, or 
ſhall bring to any wharf or other place in order to be ſo 
put on board any ſuch veſſel, any machine, engine, tool, 
preſs, paper, utenfſil or implement, or any part, model or 
plan thereof, proper for the wollen, cotton, linen, or filk 
manuſactures; one juſtice, on complaint upon oath by one 
witneſs, may iſſue his warrant to ſeize the ſame, together 
with the package and other goods packed there with (if any 
ſuch there be), and to bring the perſon complained of 
before him or ſome other juſtice ; and if he ſhall not give 
to ſuch juſtice a ſatisfaQtory account of the purpoſe to 
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which the ſame are intended to be appropriated, the juſtice 
ſhall cauſe the ſame to be detained, and bind the party to 
appear at the next aſſizes or quarter ſeſſions, and on 
neglect or refuſal ſo to do, ſhall commit him to the gaol 


or houſe of correction until the next aſſizes or ſeſſions, , 


and until delivered by due courſeof law. And on conviction 
at ſuch aſſizes or ſeſſions, upon indictment or information, 
he ſhall forfeit all the ſaid goods, and alſo 200l. and be 
impriſoned in the common gaol or houſe of correction for 
12 months, and until the forfeiture ſhall be paid. /. 1. 

And the officers of the cuſtoms may ſeize any ſuch 
gobds; and after condemnation in due courſe of law, the 
ſame ſhall be ſold by order of the commiſſioners to the 
beſt bidder, and the produce thereof, after charges de- 
ducted, ſhall go half to the king, and half to the officer 
who ſhall ſeize and proſecute. /. 2. 

And if the captain or maſter of any veſſel ſhall know- 
ingly permit any ſuch goods to be put on board ; he ſhall 
forfeit 2001. and if it is a king's ſhip he ſhall alſo forfeit 
his office, and be incapable to hold any office under the 
Crown. / 3. = | 

And if any officer of the cuſtoms ſhall take any entry 
outward, or ſign any ſufferance for the ſhipping or 
exporting the ſame, or knowingly permit the ſame to be 
done; he ſhall forfeit 2001. and his office, and be inca- 
pacitated. / 4. | 

And if any perſon hath in his cuſtody, or ſhall apply 
for, or procure to be made, any ſuch machine or imple- 


ment as aforeſaid ; he ſhall, on the like conviction, forfeit. 
the ſame, and alſo 2001. and be impriſoned for 12 months 


and until the forfeiture ſhall be paid. Profecution upon 
this claufe to be within 12 months after the offence com- 
mitted. /. 6. 

The ſaid forfeitures, not herein otherwiſe directed, 
to go to the informer, after the expences of proſecution 
paid. /. 7. 

Provided, that nothing herein ſhall extend to the pre- 
venting Woollen cards or ſtock cards, not exceeding in 
value 45. a pair, and ſpinners” cards, not exceeding 18. 6d. 
a pair, from being exported to any of his majeſty's colonies 
in America. /. g. | 
Finally: By the 22 G. 3. c. 60. If any perſon ſhall 


contract with or endeavour to perſuade any artificer con- 


cerned in printing callicoes, cottons, muſlins or linens of 


any ſort, or in preparing any blocks, plates, engines, tools, 
or utenſils for ſuch manufactory, to go out of the king- 
dom, and be convicted thereof in the king's bench or at 

4 the 
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the aſſizes, he ſha!l forfeit 5001. and be impriſoned for 12 


months; for a ſecond offence 10001. and be impriſoned 
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for two years. 

And if any perſon ſhall export or attempt to export any 
blocks, plates, engines, tools, or utenſils, commonly uſed 
in the callicoe, cotton, muſlin, or linen printing manu+ 
factures; he ſhall forfeit the ſame, and alſo 5001, to be 
recovered in the courts at Weſtminſeer. 

And any officer of the ſhip conniving thereat ſhall for- 
feit 5o01.; and if it is a king's ſhip, he ſhall alſo be inca- 
pacitated, 


* 
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BVche 26 G. 2. c. 33. If any perſon ſhall ſolemnize 
matrimony in any other place than a church or public 
chapel (unleſs by a ſpecial licence from the archbiſhop of 
Canterbury); or without publication of bans, or licence, 
in a church or chapel ; he ſhall (on proſecution in'3 years) 
be adjudged guilty of felony, and tranſported for 14 years; 
and the marriage ſhall be void. / 8, 9. But not to extend 
to Scotland, nor to the marriages of quakers or jews. 


J. 17, 18. 


And by s & 6 IF. c. 21. ſuch licence for marriage 
ſhall be upon a 5 s. ſtamp (except of ſeamens' widows). 
" 1 if any perſon ſhall knowingly and wilfully inſert, 
or cauſe to be inſerted, in the regiſter book, any falſe 
entry of any matter or thing relating to any marriage z or 
falſly make, alter, forge, or counterfeit, any ſuch entry in 
the regiſter, or any marriage licence, or cauſe the ſame to 
be done, or aſſent thereunto, or utter as true any ſuch 
falſified regiſter or copy thereof, or any ſuch forged li- 
cence z he ſhall be guilty of felony without benefit of 
clergy. 26, G. 2. c. 33. / 16. 

By 35 G. 3. c. 67. /.1. After reciting, that the pu- 
niſhment of perſons convicted of felony by virtue of 
1 J. I. c. 11. for reflraining perſons from marriage until 
their former qwives or huſbands be dead, has not proved 
effeCtual to deter wicked perſons from being guilty of the 
ſaid offence : It is enacted, that if any perſon being mar- 
ried, or which hereafter ſhall marry, do, after the 19th 
May 1795, marry any perſon, the former huſband or wife 
being alive, and ſhall bs in due manner convicted thereof 
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under the ſaid act, ſhall be ſubject and liable to the ſame 
penalties, pains, and puniſhments, as hy the laws now in 
force perſons are liable to who are convicted of grand or 
petit larceny. ; 

The paſſage into Scotland being left open by the act, 
many perſons have found their way thither to be married, 
in a manner very clandeſtine and irregular. And there 
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hath been diverſity of opinions concerning the validity ef 


« 


ſuch marriages. 

Lord Starr, in his inſtitutions of the law of Scotland, 
page 26. ſays, „The public ſolemnity of marriage, is a 
matter of order, juſtly introduced by poſitive law, for the 
certainty of ſo important a contract; but not eſſential to 
marriage. Thence ariſes the diſtinction, of public or ſo- 
lemn, and private or clandeſtine marriages. And altho' 
perſons who act contrary thereto may be juſtly puniſhed 
(as in ſome nations by excluſion of the iſſue of ſuch mar- 
riages from ſucceſhon), yet the marriage cannot be de- 
clared void and annulled; and ſuch excluſions ſeem very 
unequal againſt the innocent children. But by the cuſtom 
of Scotland cohabitation, and being commonly reputed 
man and wife, validates the marriage, and gives the wife 
right to her thirds, who cannot be excluded therefrom, 
if ſhe was reputed lawful wife, and not queſtioned during 
the huſband's life, till the contrary be clearly proved.” 

Mr. Erſtins in his principles of the law of Scotland, 
pages 62 and 64. ſays, It is not neceſſary that marriage 
be celebrated by a clergyman. The conſent of parties 
may be declared before any magiſtrate, or ſimply before 
witneſſes. When the order of the church is obſerved, the 
marriage is called regular; when otherwiſe, clandeſtine. 
Towards a regular marriage, the church requires procla- 
mation of banns in the churches where the bride and 
bridegroom reſide. Formerly, not only biſhops, but 
preſbyteries, aſſumed a power of diſpenſing with procla- 
mation of banns on extraordinary occaſions : but this hath 
not been exerciſed ſince the revolution.“ 

In M*Douall's inſtitute of the law of Scotland, vol. 1. 
p- 112. he ſays, Marriage is perfected by fole conſent ; 
for carnal knowledge is only the conſummation of it. 
Marriage is either ſolemn, or clandeſtine. A folemn mar- 
Tiage is that which is celebrated by a miniſter of the eſta- 
bliſhed church, or one having the benefit of the toleration 


act, after due proclamation of banns. This ought regu- 


larly to be done three ſeveral Sundays, in the churches 
reſpectively where the parties frequent divine ſervice 
| 6 bur 
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but if they belong to an epiſcopal meeting, it muſt be done 
in their congregation, and likewiſe in the pariſh churches 
where the parties reſide; and in caſe the miniſter of fuch 
pariſh ſhall negleQt or refuſe to publiſh the banns, it is de- 
clared ſufficient, if done in the epiſcopal - congregation 
alone. But the public ſolemnity is only a matter of order, 
and not eſſential to marriage; and therefore by the law of 
Scotland, not only a marriage ſolemnized by any miniſter 
or prieſt is good, but likewiſe cohabitation as man and 
wife, ſufficiently aſcertains the marriage, not called in 
queſtion during their joint lives. Thoſe marriages which 
are not ſolemnized according to the order of the church, 
are termed clandeſtine. Notwithſtanding that clandeſtine 
marrjages are cqually binding with ſolemn ones, certain 
penalties are impoſed upon the parties, who thereby act 
contrary to the order of law ; theſe are, impriſonment for 
three months and a penalty upon the parties, with perpe- 
tual baniſhment or other arbitrary puniſhment upon the 
perſon that ſolemnizeth the marriage. Of old, the parties 
loſt their reſpective intereſts of jus marili and jus relife ; 


but that afterwards was altered. Perſons refiding in Scot- 


land, who marry in England or Ireland, without proclama- 
tion of banns in due courſe, are ſubject to the pains of 
clandeſtine marriages. And the witneſſes to an irregular 


marriage are ſubject to a fine.” 


But whether clandeſtine marriages in Scotland, of Eng- 
liſh parties, who reſort thither to evade the Engliſh — 


_ hall be ſuſtained in England, hath been doubted. And 


very learned men have queſtioned, notwithſtanding that 
ſuch marriages are valid by the law of Scotland, whether 
they are effectual in England. Where parties are bound, 
by the laws of their own country, to execute any import- 
ant act or contract with certain ſolemnities; it is doubted 
whether they can elude their own law, by going purpoſely 
to another country where ſ uch ſolemnities are not eſſential, 

and then returning immediately when the act is done. It 
is a queſtion of public law; and the moſt celebrated writers 
on public law have Wen that ſuch an act is fraudulent; 
it is fraudem facere legi, which the laws of all nations diſ- 
allow. In the caſe of Robinſon and Bland, M. 1 G. 3. 

which was upon a ſecurity given in France for money there 
loſt at play, wherein the locality of the tranſaction came 
in queſtion, there is an obiter obſervation of L. Mansfield 
very remarkable. * As to the money won at play. By 
the rule of the law of England, no action can be maintain- 


ed for it. To this it has 252 objected, that the contract 


Was 


Marriage. 

was made in France: Therefore the law of Frauce muſt 
prevail, and be the rule of determination; by which law, 
it is alleged, that the monty is there recoverable before 
the marſhals of France, who can inforce obedience to their 
ſentences by impriſonment. I admit that there are man 

caſes, where the law of the place of the tranſaction ſhall 
be the rule: And the law of England is as liberal in this 
reſpect, as other laws are. It has been laid down at the 
bar, that a marriage in a foreign country muſt be governed 


by the law of that country where the marriage was had. 


Which, in general, is true. But the marriages in Scotland, 
of perſons going from hence for that purpoſe, were in- 
ſtanced by way of example. They who come under a 
very different conſideration ; according to the opinion of 
Huberus, p. 33. and other writers. % ſuch caſe hath yet 
been litigated in England, except one, of a marriage at 
Oftend ; which came before L. Hardwicke ; who ordered 
it to be tried in the eccleſiaſtical court: But the young 
man came of age; and the parties were married over 
again; and ſo the matter was never brought to a trial.” 
Burr. Mansf. 1079- | 

But in Buller's Law of Ni; prius, p. 113. there is a 
ſhort note of a cauſe wherein this point was afterwards 
determined, upon an appeal to the delegates; vi. 
« Compton and Bearcroft, 1 December 1768. The appel- 
lant and reſpondent, both Eugliſb ſubjects, and the appel- 
lant being under age, ran away without the conſent of her 
guardian, and were married in Scotland; and on a ſuit 
brought in the ſpiritual court to annul the marriage, it 
was holden that the marriage was good.” 


For other matters relating to this title, ſee Polygamy. 


Maſter. See Servant, Apprentice. 
Meaſures. See Weights, 
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.. Medicines, 


B* the 25 G. 3. c. 79. Every perſon uttering or vend- 
ing any drugs, oils, waters, eſſences, tinctures, pow- 
ders, or other preparations or compoſitions whatſoever, 
uſed or applied, externally or internally, as medicines for 
the human body, ſubject to the duties hereafter mentioned, 


{hall take out a licence from the ſtamp officers ; for which 
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cines. 


Exceptions. 


Drugs ſold 
entire, 


Mixtures the 
qualities whereof 
are known. 


J. 2. 


Meditines. 


ſhall be paid, if in Londen, or within the limits of the 
penny poſt, 20s. elſewhere 5s. And the ſame ſhall be 
renewed annually, ten days at leaſt before the end of the 
year. / 5, 6, 7. « 

And if any perſon ſhall utter, vend, or expoſe to ſale, 
any ſuch drugs or medicines without having ſuch licence, 
he thall forfeit gl. / 8. | 1 20 

And upon every packet, box, bottle, phial, or other 
incloſure, containing any ſuch drugs or medicines as 
aforeſaid, to be uſed as aforeſaid, which ſnhall be uttered or 
vended, ſhall b#«icharged a ſtamp duty, according to the 
rates following: (that is to ſay,) where the contents ſhall 
not exceed the value of 18. ſhall be charged a duty of 14 d. 
Above 1s. and not exceeding 28. 6d. ditto 3d. 
Above 28. 6d. and under 58. od. ditto 6d. 
Of 5 s. value and upwards ditto 18. od. 


The ſaid duties to be under the management of the 
commiſſioners of the ſtamp duties. /. 6. 

Provided that the ſame ſhall not extend to any drugs 
named or contained in either of the books of rates ; (that 
is to ſay,) the book of rates ſubſcribed by Sir Harbettle 
Grimſtone, Bart. and referred to by 12 C. 2. c. q. and an 
additional book of rates ſigned by the Right Honourable 
Spencer Compton, and referred to by 11 G. c. 5.—-Nor to 
any medicinal drug which ſhall be vended entire, without 
any mixture or compoſition with any other drug or ingre- 
dient, by any ſurgeon, apothecary, chymiſt, or dryggilt, 
who hath ſerved a regular apprenticeſhip, or who hath 
ſerved as a ſurgeon in the navy or army, or by any other 
perſon licenſed as aforeſaid : but all ſuch drugs may be 
uttered and vended by any ſuch perſons, freed from the 
ſaid duties. /. 3. 

Provided alſo, that nothing herein ſhall extend to 
charge any mixture, compoſition, or preparation whatſo- 
ever, uttered or vended by any ſuch ſurgeon, apothecary, 
chymiſt, or druggiſt, or by any perſon who hath ſerved as 
a ſurgeon in the navy or army, the different properties and 
efficacies whereof are known and approved; and wherein 
the perſon compounding or vending the ſame, had not, 
nor claims to have, any ſecret, or unknown art for the 
mixing thereof, nor to the preparing or vending ſuch 
medicine by the authority of /etters patent; nor which are 
advertiſed or recommended by the makers or venders 
thereof, as noſtrums, or proprietary medicines, or as ſpeci- 


fics 
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fics for prevention or cure ar any diſtemper or com- 
plaints. / 4+ 

And every perſon making, preparing, or vending ſuch 
medicines ſubject to the duties aforeſaid, ſhall ſend to the 
ſaid commiſhoners, or officers appointed by them for that 
purpoſe, paper covers, wrappers, or labels, made for in- 
clofing ſuch medicines, with his name, and any other par- 
ticular word or thing printed thereon, to denote the 
value at which the ſame is intended to be ſold, in order 
that the ſame may be ſtamped, and delivered back as 
occaſion may require: And every ſuch packet, box, 
bottle, phial, or other incloſure containing any ſuch 
medicine, ſhall: have ſuch ſtamped cover fixed thereto, 
in ſuch manner as the ſaid commiſſioners ſhall direct. 
And if any perſon ſhall vend, or expoſe to ſale any ſuch 
medicine, without having ſuch cover affixed thereto 
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Covers, &c. to 
be ſent to the 
commiſſioners, 


to be ſtampe), 


Penalty. 


ſtamped as aforeſaid; or if the ſame ſhall be ſtamped 


with a ſtamp of leſs value than as before directed, he ſhall 
forfeit 51. for every ſuch packet, box, bottle, or phial. 
9, 10. 
5 And whoever ſhall bring to the head office of ſtamps, 
any ſuch paper covers, &c. to be ſtamped as aforeſaid, 
the duties whereof ſhall amount to ten, pounds or up- 
wards, ſhall have an allowance upon preſent payment of 
the ſaid duty, after the rate of 21, and if ſuch duty 
amount to 501. or upwards, 51. in the —_ per 
annum. . 14. 

If any perſon ſhall fraudulently take off any mark or 
ſtamp from any ſuch packet, box, bottle, or phial, after 
the ſame hath been ſold; or affix to any ſuch packet, box, 
bottle, or phial, any cover, the ſame having been before 
uſed ; or ſhall buy or ſel] any ſuch cover, in order to be 
again made uſe of; or ſhall buy or ſell, or expoſe to ſale, 
any ſuch packet, box, bottle, or phial, with ſuch fraudu + 
lent cover affixed thereto; he ſhall forfeit 101. And 
either buyer or ſeller informing againſt the other ſhall be 
indemnified, and ſhall be admitted to give evidence, 
and receive the ſame benefit as any other informer. 
J. 11, 12, 13. 1 | 

And every perſon who ſhall make or expoſe to ſale any 
medicines liable to the ſaid duties, ſhall, before he make 
or expoſe the ſame to ſale, give notice in writing at the 
next ſtamp office, of the place he intends to make uſe of, 
and alſo an account of all drugs, oil, water, eſſences, 
tinctures, powders, or other preparations and compoſitions 
ſubje& to the ſaid duties, that ſhall be by him made, or 
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expoſed to ſale, or intended ſo to be; and the like notice 
ſhall be given as often as any ſuch perſon ſhall change his 
place, or vary the articles in which he ſhall ſo deal: and 
ſuch notice ſhall contain the true name of all ſuch drugs, 
and the kinds and qualities thereof, and the prices at 
which the ſame are intended to be ſold ; on pain that 
every perſon making default, ſhall forfeit 101. / 15. 
And in order to obviate any doubts to what medicines 
the ſaid duties ſhall extend, a ſchedule (A) is annexed, 
and the ſaid duties ſhall extend to every article named 
therein, or by whatſoever other name the ſame hath been 
or may be called or known. And all medicines wherein 
the perſon making or preparing the ſame, hath or claims 
to have any ſecret art, or excluſive right to the making or 
ſelling thereof by letters patent; or which are advertiſed 
or recommended by the maker or vender, as noſtrums 
or medicines for prevention or cure of diſtempers or 
complaints as aforeſaid, ſhall be liable to the ſaid duties, 


. 16. 


Pera'ties how to All pecuniary penalties by this act impoſed, may be ſued 


be iccovered, 


Appeal. 


Witt eſſes not 
ap pearing. 


Conviction. 


for in the courts at Weſtminſter ; or may be recovered 
before any neighbouring juſtice, on complaint made 
within fx. months after the offence is committed; who 
may ſummon the party accuſed, and alſo the witneſſes, 
and upon confeſſion, or oath of one witneſs, give judg- 
ment therein, and levy ſuch penalty by diſtreſs; and for 
want of ſufficent diſtreſs, the offender ſhall be committed 
to priſon for three months, unleſs ſuch penalty be ſooner 


paid. And if any perſon think himſelf aggrieved by the. 


judgment of ſuch juſtice, he may, on giving ſecurity to 
the amount of ſuch penalty and coſts, in caſe ſuch judg- 
ment be affirmed, appeal to the next ſeſſions, whoſe 
determination ſhall be final, and they may award coſts as 
to them ſhall ſeem meet. /. 20. 22. 

Witneſſes not appearing, having been duly. ſummoned, 


without reafonable cauſe to be allowed by ſuch juſtice, 


ſhall forfeit 40 8. to be recovered in like manner. /. 23, 

And the jaſtice before whom any offender ſhall be con- 
victed as aforeſaid, ſhall cauſe the conviction to be made 
out in the following form, or to the ſame effect: 

Be it remembered, that on the —— day of 
gear of our Lord 
— was convicted before me I. P. one of his majeſty juſtices 
of the peace for the ſaid county, refiding near the place wher# 
the offence was committed, for that the ſaid A. O. on the 
day, — now loft paſt, did, contrary to the form of the 
8 5 | flatute. 


in tht 


: \ 


in the county of A. O. 7 


Medicines. 


AHatute in that caſe made and provided, [here ſtate the of- 
fence ;] and I do declare and adjudge, that he the ſaid A. O. 
hath forfeited the ſum of of lawful money of Great 


Britain, for the offence aforeſaid, to be diſtributed as the law 
direfts. Given, &c. ſ. 24. 


All penalties, if ſued for within {x months of the time 
of being incurred, ſhall be diſtributed half to the king, 
and half with full colts to the perſon who ſhall inform and 
ſue: If after fix months, the whole ſhall go to the king. 
7. 19. 21. | 

Provided nevertheleſs, that where ſuch juſtice ſhall ſee 
cauſe, he may migitate ſuch penalties, ſo as not to reduce 
the ſame lower than one moiety over and above the coſts. 


J. 25. 


(A) Schedule of Medicines ſubject to the duties. 


Analeptick Pills, 
James's. 

Ague and Fever Drops. 

Anderſon's Scotch Pills. 

Andaluſia Water. | 

Anodyne Necklace. 

Antipertuſſis. 

Antirheumatic Drops. 

Balſamic Electuary. 

Bateman's Drops. 

Betton's original Britiſh Oil. 

Beaume de Vie. 

Birt's Martial Balſam. 

Boſtock's Grand Elixir. 

Cox's Tincture. 

PDaffy's Elixir. 

Dalby's Carminative. 

Dawſon's Lozenges. 

Dr. Dickiuſon's Cephalic 
Drops. | 

Edward's Ague Tincture. 

Eſſence of Water Dock. 

Falck's Univerſal Pills. 

Freeman's Bathing Spirits. 

Fryar's Balſam. 

Fendon's Drops, 


vol. III. 


Doctor 


Godfrey's Cordial. 


Grant's Drops 


Application of 
the penalties. 


Mitigation, 


Griffin's Tinctura Aſthma- 


tica. 5 
Hickman's Pills. 
Hill's Pectoral Balſam of 
Honey. 
Tincture of Sage. 
Tincture of Valerian. 
— — Efſence of Water 
Dock. 
Elixir of Bardana. 
Tincture of Centaury. 
Canada Balſam. 
Hamilton's 
Drops. 
—— —-Aſthmatic Efflu- 


via. 


Cinnamon 


—— — Vegetable Bal- 


ſamic Tincture. 


Hooper's Female Pills. 


Holdſworth's Lozenges. 
Hunter's Elixir. 

- Reſtorative. 
James's Fever Powder. 
Jeſuit Drops. 


Johnſon's 
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Johnſon's Yellow Oint- 
ment. 

Keyſer's Pills. 

Leake's Pills. 

Lozenges of Blois. 

— of Tolu. 

— — Stomachic. 

Specific. 

— —— for the Heart. 


burn. 
Lockyer's Pills. | 


Lee Cour's Imperial Oil. 


Norton's Maredant's Anti- 
ſcorbutic Drops. 
Norris's Drops. 
Peter's 'TinCture. 
— Pills. 
Peke's Ointment. 
Ratcliff's Elixir. 
Spilſbury's Antifcorbutic 
Drops. 
Speediman's Stomach Pills. 
Zpirits of Scurvy Graſs. 
Stomachic Lozenges. 


Metheglin. 


Stoughton's Elixir. 
Stern's Balſamic Ether. 
Squire's Elixir. 
Steer's „ Alhnth 
| SP 

Purging Elixir. 
Tuberoſa Vitz, or Chilblain 

Water. 
Turlington's Balſam. 
Vandour's Nervous Pills. 
Velno's Vegetable Syrup. 
Wace's Aſthmatic Drops. 
Ward's White Drops. 
Efſence for the 
Head Ach. ; 
Liquid Sweet. 
Red Pills. 
Sack Drops. 
——— Sweating Powders. 
—— —- Paſte. 
Worm Cakes, Storey's. * 
Worm Sugar Plumbs. 
Wray's Ague Pills. 


See Extiſe. 


Militia. 


[The militia of the city of London being by the 34 G. 3. 
c. 81. put nearly upon the fame footing as the other 
militia of the kingdom, 1t is thought unneceſſary to con- 
tinue the old militia laws any longer in this book.) 


5 = BY 26 G. 3. c. 107. All former acts relating to the 
militia are from 24th Sept. 1786, repealed (except 
ſuch acts as relate to the city of London, the Tower Ham- 
lets, and the Cinque Ports). And the militia raiſed by 
ſuch former acts ſhall be ſubjeQ to this act. /. 135. 


7 The 


repealed. 


Militia, 
The ſubſtance of the ſeveral acts it is endeavoured to 
compriſe under the following heads: 


J. Appointment of the lieutenants, deputy lieutenants, 
Meer, and others, for execution of the ſervice, 
and forming the militia into regiments and com- 
panties. 

II. Number of men to be raiſed in the ſeveral coun- 
tes, 

II. Iffuing precepts to return liſts, 
1 V. Return and ſettling of the | i/ts. 

V. Proportioning the numbers in the ſeveral hundreds, 
Sc. or altering the ſubdiviſions. 

JI. e in the ſeveral pariſhes, tithings, or 


| places. 
VII. Balloting. 
VIII. Swearing and enrolling ; and therein, of ſubſti- 
rTutes: 
LF. Inliſting and beating uh for volunteers. 7 
A. Men trained for the artillery, or who have ſerved 
three years at ſea, may be diſcharged, and others 
raiſed. 
AT. Training and exerciſe. 
A IT. Clathing and pay. 
*. III. Drawn cut into . ſervice., 
AV. Relief to militia men's families when * aon out into 
actual ſervice. 
AV. Privileges and exemptions of militia men. 
XVI. Puniſhment for diſobedience or deſertion. 
XVII. Proceedings where the militia ſhall not be raiſed 
annually. 
XV III. General power of enforcing the execution hereof. 
IA. Exception with reſpect to particular places. 


J. Appointment of the lieutenants, deputy lieutenants, officers, 
and others, for execution of the ſervice, and forming the 
militia into regiments and companies. 


The king ſhall appoint {euterants for the ſeveral coun- 
ties, ridings, and places; and ſuch lieutenant ſhall have 
the chief command of the militia within the county, 
riding, or place to which he is appointed; and ſhall call 
together, arm, and array them, once in every year, in ſuch 
manner as is herein-after directed. And ſuch heutenants 
ſhall, from time to time, appoint twenty or, more ſuch 
perſons as they ſhall think fit, if ſo many can be found, if 
not, as many as can be found, being qualified as bercin- 

L3 after 
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after is directed, and living within their reſpective coun- 
ties, ridings, and places, to be their deputy lieutenants (the 
names of ſuch perſons having been firlt preſented to, and 
approved by his majeſty) : And ſhall alſo appoint a proper 
number of colonels, lieutenant colonels, majors, and other 
officers, qualified as herein-after directed; and ſhall 


certify to his majeſty the names and ranks of all ſuch 


Deputy lieute- 
nants and officers 
may be diſplaced. 


Rank of officers. 


Lieutenant being 
abſent, or lieu - 
tenaney vacant. 


General qual' fi- 
cations of the 
officers. 


officers ſo appointed; and in caſe his majeſty ſhall, with- 
in 14 days after ſuch certificate ſhall have been laid before 
him, ſignify his diſapprobation of any of ſuch perſons, 
the lieutenant ſhall not grant to him a commiſſhong but 
ſhall grant commiſſions to ſuch perſons ſo appointed who 
ſhall not be diſapproved by his majeſty. 26 G. 3. c. 107. 


_ 4. 

And his majeſty may ſignify his pleaſure to his lieu- 
tenant of any county or place, to diſplace all or any deputy 
lieutenants and ofhcers in the militia, and thereupon ſuch 
lieutenant ſhall appoint others in their ſtead. 35 G. 3. 
c. BIS[6 Þe : 9 

And the officers ſo appointed for the militia ſhall rank 
with the officers of ſuch of his majeſty's forces as are 
liable to ſerve out of Great Britain, as youngeſt of their 
rank. 260; „ ei. | 

And when the lieutenant ſhall be out of the kingdom of 
Great Britain, or there ſhall be no lieutenant, the king 
may authorize any three deputy lieatenants to grant com- 
miſſions to officers, or any vacancy that ſhall then happen; 
and to do all other things which mighthave been done by 
the ſaid lieutenant, and which ſhall be as valid in law as 
if done by the lieutenant himſelf. /. 2. 

Provided that no deputation or commiſſion ſhall be 


vacated by the revocation, expiration, or diſcontinuance 
of the lieutenant's commiſſion. /. ; 


And every perſon ſo to be appointed a deputy lieutenant, 
ſhall be ſeiſed or poſſeſſed, either in law or equity, for his 
own uſe and benefit, in poſſeſſion, of a ſreehold, copyhold, 
or cuſtomary eſtate for life, or for the life of his wife, ſhe 
having a freehold, copyhold, or cuſtomary eſtate for her 
life, or for ſome greater eſtate, or of an eſtate for ſome 
long term of years determinable on one or more lives, in 
manors, meſſuages, lands, tenements, or hereditaments, in 

* Fingland, Wales, or Beravick upon Tweed, of the yearly 
value of 2001, or ſhall be heir apparent of ſome perſon 
who ſhall be in like manner ſeiſed or poſſeſſed of a like 
eltate of the yearly value of 409]. Colonel ſhall be ſeiſed 
or poſſeſſed of a like eſtate of the yearly value of m— - 
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ſhall be heir apparent to ſome perſon who ſhall be ſeiſed 
or poſſeſſed of a like eſtate of the yearly value of 20001. 
Lieutenant colonel ſhall be ſeiſed or poſſeſſed of a like eſtate 
of Gool. or ſhall be heir apparent of ſome perſon who 
ſhall be ſciſed or poſſeſſed of a like eſtate of the yearly value 
of 12001. Major or captain ſhall be ſeiſed or poſſeſſed of 
a like eſtate of the yearly value of 200l. or ſhall be heir 
apparent of ſome perſon who ſhall be ſeiſed or poſſeſſed of 
a like eſtate of the yearly value of 400 l.; or ſhall be a 
ounger ſon of ſome perſon who ſhall be, or at the time of 
his death was, ſeiſed or poſſeſſed of a like eſtate of the 
yearly value of 6001. Lieutenant ſhall be in like manner 
ſeiſed or poſſeſſed of a like eſtate of the yearly value of 501. 
or perſonal eſtate alone of the value of 10001. or real and 
perſonal eſtate together of the value of 2000 l.; or ſon of 
a perſon who ſhall be or at the time of his death was ſeiſed 
or poſſeſſed of a like eſtate of the yearly value of 1001. or 
perſonal eſtate alone of the value of 20001. or real and 
perſonal together of the value of 3000l. Enſign ſhall be 
ſeiſed or poſſeſſed of a like eſtate of the yearly value of 201. | 
or perſonal eſtate alone of the value of 5001. or real and 
perſonal together of the value of 10001. ; or ſhall be ſon 7 
of ſome perſon who ſhall be or at the time of his death 
was ſeiſed or poſſeſſed of a like eſtate of the yearly value 
of 501. or perſonal eſtate alone of the value of 10001. or 
real arid perſonal together of the value of 15001. One 
moiety of which ſaid eſtates, required as qualifications 
for each deputy lieutenant, colonel, lieutenant-colonel, 
major, and captain reſpectively, ſhall be fituate or arifi 
S within ſuch reſpective county or riding in which he ſhall 
be appointed to ſerve. /. 5 | 


e Provided, that the immediate reverſion or remainder of 
2 and in manors, meſſuages, lands, tenements, or heredita— 
ments, which are leaſed for one, two, or three lives, or 
t, - for any term of years determinable on the death of one, 
15 two, or three lives,. on reſerved rents, and which are to 
9, the leſſees of the clear yearly value of 300 l. ſhall be deem- - 
he ed equal to an eſtate hereinbetore deſcribed, of the yearly 
er value of 100 l. and fo in proportion. /. 9. | 
ne Alſo a perſon poſſeſſed, either in law or equity, for his 
m own uſe and benefit, in poſſeſſion of an eſtate, for a certain 
n term originally granted for 20 years or more, of an annual 
rly value (over and above all rents and charges payable out of 
ſon or in reſpect of the ſame) equal to the annual value of ſuch 
like an eſtate as is required for the qualification of a deputy lieu- 
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tenant and commiſſioned officer reſpectively, and fituate as 
aforeſaid, ſhall be deemed ſufficiently qualified. /. 10. 
In the ſeveral counties of Cumberland, Huntingdon, Mon- 

mouth, Weſtmorland, and Rutland, and in every county and 

lace in Wales, the eſtates requiſite for the qualification 
of the deputy lieutenants and officers ſhall be as follows : 
A deputy lieutenant ſhall be ſeiſed or poſſeſſed of a like eſtate 
as aforeſaid of the yearly value of 1501. or ſhall be heir 
apparent of a perſon having a like eſtate of 3091. Colonel 
6001. ;z or heir apparent of a perſon having a like eſtate of 
of 1200 l. Lieutenant-colonel or major-commandant 400 l.; 
or heir apparept of a perſon having a like eſtate of 8001. 


jor or captain 1501. ; or ſon of a perſon having or who : 


had at the time of his death a like eſtate of 300 l. Liew- 
tenant 30 l. or perſonal eſtate alone of 600 l. or real and 


- perſonal together of the value of 12001.; or ſon of a per- 


ſon having or who had at the time of his death a like eſtate 
of the yearly value of 601. or perſonal eſtate of the value 
of 12001. ; or real and perſonal together of 24001. En/ign 
20 J.; or perſonal eſtate alone of 3ool. or real and per- 
ſonal together of 6001. or fon of a perfon having or who 
had at the time of his death a like eſtate of the yearly 
value of 3ol. or perſonal eſtate of the value of 6001. or 
real and perſonal together of 1200]. One half of all 
which eſtates, except thoſe for the qualifications of lieu- 
tenants and enſigus, ſhall be fituate or ariſing in their 
reſpective counties. /. 6. 9 5 
In the iſle of Ely, a deputy lieutenant ſhall be ſeiſed or 
poſſeſſed of a like eſtate of the yearly value of 1501. or 
ſhall be heir apparent to a perſon having a like eſtate of 
30ol. Captain 1001. or heir apparent of a perſon having 
a like eftate of 200l. or younger ſen of a perſon who 
ſhall be, or at the time of his death was, ſeiſed or poſſeſſ- 
ed of a like eſtate of the yearly value of 300 l. Lieutenant 
30l. or perſonal eſtate of 6001. or ſon of ſome perſon 
who ſhall be, or at the time of his death was, ſeiſed or 
oſſeſſed of a like eſtate of 60]. or perſonal eſtate of 12001, 
Enſign 201. perſonal eſtate of 300], or ſon of ſome per- 
ſon who ſhall be, or at the time of his death was, ſeiſed or 
poſſeſſed of a like eſtate of the yearly value of 3ol. or 


' perſonal eſtate of Gaol. One half of all which eſtates, 


except thoſe for the qualification of lieutenants and en- 
ſigns, ſhall be” ſituate or ariſing within the ſaid iſle, or 


ſame other part of the county of Cambridge. /: 7. 


In 
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In all cities or towns which are counties within them- 
ſelves, and have heretofore uſed to raiſe and train a ſepa- 
rate militia within their reſpective liberties, and which are 
united with and made part of any county for the purpoſes 
of railing the militia only; the lieutenant of every ſuch 
city or town, or, where there is no lieutenant appointed, 
the chief magiſtrate of ſuch city or town, ſhall appoint the 
deputy lieutenants, and ſhall alſo appoint officers of the 
militia, whoſe number and rank ſhall be proportionable to 


the number of militia men which ſuch city or town ſhall 


raiſe, as their quota towards the militia of the county to 
which ſuch city or town is united for the purpoſes afore- 
ſaid; and all powers and proviſions made with reſpeCt to 
counties at large ſhall take place in the ſaid cities or towns, 
And the qualification for a deputy lieutenaut ſhall be 1501. 
a year as aforeſaid ; or a perſonal eſtate alone, or real and 
perſonal eſtate together, to the amount or value of 30001. 
Field officer 3001. ; or perſonal eſtate alone, or real, and 
perſonal together, to the value of 5000l. Captain 1501. 
a year; or perſonal eſtate alone, or real and perſonal 
together, to the value of 2500l. Lieutenant 3ol. a year, 
or perſonal eſtate of 7501. Enfign zol. a year, or per- 
ſonal eſtate of 100l. One half of all which real eſtates 
(except thoſe for the qualification of lieutenants and 
enſigus) ſhall be within ſuch city or town, or within the 
county to which ſuch city or town 1s united for the 
purpoles aforeſaid. /. 8. 

But no perſon ſhall be appointed a deputy heutenant, nor 
to a higher rank than that of lientenant, until he ſhall have 
delivered in to the clerk of the peace or his deputy, a ſpe- 
cific deſcription in writing, ſigned by himſelf, of his qua- 
lifcation; ſtating the pariſh in which the eſtate which 
forms ſuch qualitication is ſituate; and ſuch clerk of the 
peace ſhall tranſmit to the lieutenant a copy of ſuch 
deſcription; and no commiſſion hereafter granted for a 
higher rank than that of lieutenant ſhall be valid, unleſs 
it be declared in the commiſſion, that ſuch officer hath 
delivered in his qualification as above directed. / 11. 

And every deputy lieutenant and oſſicer then holding a 
commiſſion as colonel, lieutenant-colonel, major, or captain, 
who had not tranſmitted a ſpecific deſcription as before 
directed, is required before the 1ſt day of Zan. 1787, to 
_ tranſmit ſuch deſcription to the clerk of the peace, in 
manner as aforeſaid, and ſuch clerk of the peace forth- 
with to tranſmit a copy thereof to the lieutenant (or to 
the deputy lieutenants authoriſed as aforeſaid to execute 
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the office of lieutenant); and in caſe any ſuch officer 
ſhould not tranſmit ſuch deſcription within the time 


before limited, his deputation br commiſſion is declared 
void, and himſelf incapable of being a deputy lieutenant, 
or of ſerving as an officer in the militia again in the ſame 
or any higher rank. / 12. tp . 

But generally by ſome act in every ſeſſion of parliament, 
further time is given to ſuch deputy lieutenants and officers 
who had neglected to tranſmit ſuch deſcription of their 
qualification as aforeſaid, provided they delivered the 
ſame within the time therein ſpecified, and they are 
indemnified from all penalties, forfeitures, incapacities, 
and diſabilities, incurred by reaſon of ſuch omiſſion or 


. neglect. The laſt of which is 39 G. 3. c. 17. J 10. which 


Repealing the 
former as, not 
to annul com- 
miſſions where 
the parties are 
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tion. 


gives further time till 1ſt Sept. 1799. 

Provided nevertheleſs, that any commiſſion of licute- 
nancy, or other commiſhon already granted by virtue of 
any former acts, ſhall not be annulled by the repeal of 
thoſe acts, but the perſons to whom ſuch commiſſions 
have been granted, may act in like manner as if this act 
had not been made; but no perſon ſhall act as deputy 
lieutenant, colonel, lieutenant-colonel, major, or captain, 


by virtue of any commiſſion already granted, unleſs he is 


qualified as aforeſaid, and unleſs he has delivered, or ſhall 
deliver ſuch deſcription thereof as aforeſaid. 26 G. 3. 
c. 107. / 136. bs 5 

And the acceptance by any officer of the militia (except 
the colonel) of any commiſſion in his majeſty's other forces, 
whether liable to ſerve out of Great Britain, or within the 
ſame only, ſhall from the date of ſuck commiſſion maks 
void his commiſſion in the militia ; and all officers of the 
militia (except the colonel) who have commiſſions in any 
of his majeſty's other forces as aforeſaid, and now hold the 
ſame together with their militia commiſſion, ſhall within 
one month after” the paſling of this act a), make their 
election, whether they will continue in the militia, or 
ſuch other forces; and ſhall alſo within the ſame time, 
notify ſuch their election in writing to the lieutenant of 
the county, and yu to one of his majelty's ſecretaries of 
ſtate, to be inſerfed in the Gazette; and ſuch commiſſion 
ſhall from thence be void. And if any ſuch officer ſhall 
neglect or refuſe to make and notify ſuch election within 
the time aforeſaid, his militia commiſſion ſhall, within 
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(a) 2d June 1795. 
| one 
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one month from the paſſing of this aQ, be void. 35G.3. 
c. 83. / 10. 

And every colonel in the militia, who ſhall raiſe any. Militia colonels 
ſencible corps, ſhall receive only the pay of ſuch fencible 8 
corps to which he belongs, and he ſhall not act in an hs 
reſpect as colonel in the militia, until ſuch fencible corps 
is reduced; and the lieutenant of the county may appoint 
an additional major to ſuch militia corps, with the pay of 
ſuch, during the time ſuch colonel is ſuſpended z and fach 
colonel ſhall be tried as a fencible officer only : Provided 
nevertheleſs, that in caſe any commiſhon in any corps 
of militia, now holden by any officer in any fencible re- 
giment, ſhall not be filled up, when ſuch fencibles are 
reduced ; ſuch officer, with the conſent of the lieutenant 
of the county, may reſume his commiſſion in the militia, 
in like manner as if it had never been vacated. Id. 

And the clerk of the peace ſhall enter ſuch qualification Qualifications to 
ſo tranſmitted to him upon a roll to be kept for that pur- 1 
poſe, and ſhall cauſe to be inſerted in the Gazette the 
dates of the commiſſions, and names and rank of the 
officers, together with the names of the officers in whoſe-.. 
room they are appointed, in like manner as commiſſions in 
the army are publiſhed from the War- office; and the 
expence of ſuch inſertion ſhall be paid by the treaſurer of 
the county; and ſuch clerk of the peace ſhall in January 
yearly tranſmit to one of the ſecretaries of {tate a com- 
plete account of the qualifications ſo left with him, to be 
laid before parliament : And every deputy lieutenant and Io take the 
commiſſioned officer not having *already taken and ſub- oaths. 
{cribed the oaths, and made and ſubſcribed the declaration 
as required by this act; ſhall at ſome general quarter 
ſeſſions, or in one of the courts at Vg eflminſter, within ſix 
months after he ſhall have accepted his commiſſion, take 
the oaths, and make and ſubſcribe the declaration, as other 
perſons qualifying for offices. 26 G. 3. c. 107. / 13, 

And every deputy lieutenant, colonel, lieutenant-=colonet, or Penalty on act- 
major, aCting, not being qualified as aforeſaid, or without ing not being 
having delivered in ſuch ſpecific deſcription of his quali-" . 
fication as is hereinbefore required, ſhall forfeit 2001. 
and every captain 1001. half to him that ſhall ſue, and 
half to the uſes hereinafter directed. And the proof of 
the qualification ſhall he on him a againſt whom. the aCtion 
is brought. / 14. 

Provided, that nothing herein ſhall extend to reſtrain or Exception as za 
prevent any peer of this realm, or his Heir apparent, _ peers. 

cing 
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being appointed, or acting as deputy lieutenant or com- 
miſhon officer within the county or place wherein he ſhall 
have ſome place of reſidence ; or to oblige any peer or 
heir apparent of fuch peer (duly appointed) to leave his 
qualification with the clerk of the peace. / 14. 

Provided alſo, that the acceptance of a commiſſion in 


the militia, ſhall not vacate the ſeat of any member. 


returned to ſerve in parliament. ,/. 128. 

His majeſty's lieutenant, together with three deputy 
heutenants, and on the death or removal or in the abſence 
of his majeſty's lieutenant, any five deputy lieutenants, 
may, at the end of every five years, at their annual meet- 


ings, in caſe the militia of ſuch county or place ſhall not 


be then embodied, diſcharge ſome one field officer of 
each regiment or battalion, and ſuch a number of officers 
of each inferior rank, as ſhall be equal to the number of 
perſons who ſhall have given notice in writing to his ma- 


jeſty's lieutenant, one month at leaſt before ſuch meeting, | 


that they are willing to ſerve as field officers, captains, 
lieutenants, or enſigns, as the caſe may require: Provided 
that the number of vacancies to be made ſhall not exceed 
one third of ſuch officers who ſhall have ſerved for five 
years in each rank reſpeCtively : Provided alſo, that no- 
thing herein ſhall prevent any officer ſerving or who has 
ſerved in an inferior rank, from offering himſelf to ſerve 
in a higher rank, if he be qualified to ſerve in ſuch 
higher rank. /. 15. | 

But by 38 G. 3. c. 70. /. 10. It is enacted, that the 
above ſhall not extend to empower the Keutenant, or 
deputy licutenants to diſcharge any ſuch ſubaltern officer 
as is entitled to the benefits of this act (a). 

It ſhall be lawful for his majeſty's lieutenant to act as 
colonel or commanding ofhcer of any regiment, battalion, 
or independent company, during ſuch time as there ſhall 
not be any colonel or commanding officer appointed ; but 
no lieutenant ſhall act at any one time as colonel or com- 
manding officer to more than one body of militia, whether 
regiment, battalion, or independent company. And where 
ſuch lieutenant ſhall take the command of any body of 
militia not being by this act deemed a regiment, he ſhall 
be entitled to the rank of colonel, except when the ſaid 
company ſhall be formed into battalion, as hereinafter 
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(a) See thoſe beneſits pot. Privileges and exemptions of militia- 
men. 
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directed; but ſhall receive no greater pay than the proper 
commanding officer of ſuch body would be entitled to. 
26 G. 3. c. 107. / 55. 5 | 

And when any colonel or commanding officer of any In the abſence of 
regiment, battalion, or independent company, ſhall be ab- 222 mo 
ſent from Great Britain, all the powers by this act given ia, 4 rags 
to ſuch colonel or commanding officer ſhall be veſted in, reficent officer 
and may lawfully be exerciſed by the next officer in com- — — 
mand who ſhall be reſiding within Great Britain, until er. 
ſuch colonel or commanding officer ſhall be returned, and 
ſhall have notified his arrival to the clerk of the peace of 
the county or place to which ſuch militia belongs : and 
ſuch clerk of the peace ſhall forthwith, upon receipt of 
ſuchꝭ notification, tranſmit an account thereof to the officer 
who ſhall have been next in command as aforeſaid : and 
all acts done by ſuch officer next in command, ſhall be as 
valid in law, as if they had been done by the colonel or | 
commanding officer himſelf. /. 56. ; 

And by 35 G. 3. c. 83. when any colonel or command- 
ing officer of any corps of militia, ſhall be abſent from 
Great Britain, and until he return, and have notified his 
arrival as directed by 26 G. 3. c. 107. / 56. the king, by 
warrant under his ſign manual, may order that the officer 
next in command, who ſhall be reſiding in Great Britain, 
ſhall in all caſes act, and be dealt with as the commanding 
officer of ſuch corps; and all acts, matters, and things 
done by him, ſhall be as valid as if done by ſuch colonel 
or commanding officer; and ſuch officer next in command 
may appoint the regimental or battalion clerk, and agent. 
and ſhall take ſecurity from ſuch agent, and ſhall be liable 
to make good all deficiencies that may happen from the \ 
ſaid agent or himſelf, on account of the pay, clothing, or 
public ſtock of ſuch corps. /+ 7. IM 

Provided that ſuch officer ſo next in command, who Offer aſſuming 
ſhall aſſume ſuch powers as aforeſaid, within ſeven days 2 1 
after he ſhall aTume ſuch powers, ſhall notify ſuch abſence abfence g | an 
of ſuch colonel or commanding officer to the lieutenant of . colonel in ſeyen 
the county; and alſo, when ſuch corps {bMll be in actual © 
ſervice, to the ſecretary at war. Id. 

Provided alſo, that if any ſuch colonel or commanding Money for pay- 
officer, ſhall have given any orders for any clothing or ment of cloth. 
other neceſſaries, or accoutrements, which ought to be pro- — 5 
vided in due courſe, or in purſuance of any order by proper cer who ordered 
authority, at the time when ſuch order ſhall be given, and e articles. 
before ſuch orders ſhall be completed, or after completed, : 
and before the money {hall be iſſued for the ſame ; "ew X 
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orders ſhall be completed, and the money paid to the order 
of ſuch colonel or commanding officer, notwithſtanding 
his abſence from this kingdom ; and in like manner, any 
orders given by ſuch officer next in command, when the 
colonel or commanding officer is out, of the kingdom, 
ſhall be completed, and the money paid to the order of 
ſuch officer next in command in like manner. /. 7. 

And when a battalion is commanded by a lieutenant 
colonel who ſhall have been commandant of the ſame for 
five years, the lieutenant, with the conſent of his majeſty, 
may give ſuch lieutenant colonel commandant, a commil- 
ſion of colonel. 26 G. 3. c. 107. , 57. 

And when the number of men in any county, riding, or 
place is ſufficient, the militia thereof ſhall be formed into a 
regiment, to conſiſt of not more than twelve, nor leſs than 
eight companies; of 80 private men to a company at the 
moſt, and 6o at the leaſt 3 and the field officers ſhall be one 
3 one lieutenant colonel, and one major: And if under 
eight and not lefs than five companies, ſuch militia ſhall be 
formed into a battalion, and the field oſſicers of ſuch 
battalion ſhall be one lieutenant-colonel, and one major, 
only : and if under five and not lefs than three companies, 
into a battalion, with one lieutenant -colonel, or major, and 
no other held ofhicer. And in each regiment or battalion 
there ſhall be one captain, one licutenant, and one enjipn to 
each company; but every battalion of five companies or 
upwards, may have one company of grenadiers or light in- 
fantry, to which two /ieutenants ſhall be appointed, iuſtead 
of one lieutenant and one enſign : And every regiment of 
eight companies or upwards, may have one company of 
grenadiers and one of light infantry, to each of which two 
lieutenants ſhall be appointed in like manuer. / 53. 

And where the number is ſuthcient to form ſix compa- 
nies, but not ſufficient to form a regiment, the lieutenant 
may appoint three perſons qualified as aforeſaid, to ſerve 
with the rank of colonel, heutenant-colonel, and major, but 
with no higher pay than if they were appointed lieutenant- 
colonel, major, and captain. And where the number is ſuf- 
ficient to form four, but not to form ſix companies, the 
lieutenant may appoint two perſons qualified as aforeſaid, 
to ſerve with the rank of /jeutenant-colonel and major, but 
that only one of them ſhall be entitled to any higher pay” 
than that of a captain. And where the number is not 
ſufficient to form more than two companies, the eldeſt 
captain ſhall rank as major, but ſhall only be entitled to the 


ay of captain. J. 58, 
22 And 
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And when the number of men ſhall not be ſufficient to 
form a battalion, they ſhall be formed into independent com- 
panies, each company to conſiſt of 80 private men at the 
moſt, and 60 at the leaſt, with one captain, one lieutenant, 
and one enſign to each company. And his majeſty may 
join together any number of ſuch independent companies 
and form a battalion, or may incorporate them with any 
other regiment or battalion, provided the number of com- 
panies be not thereby made to exceed the number of com- 
panies of which a regiment or battalion is herein- before 
directed to conſiſt. V 54. 

And any perſon duly qualified as a lieutenant, may be 
appointed captain- lieutenant in any regiment or battalion 
confiſting of not leſs than (ix companies, but ſuch captain- 
lieutenant ſhall not, by the date of his commiſſion or other- 
wiſe, rank above a captain. /. 59. 

But no adyutant, ſurgeon, regimental or battalion- clerk, or 
quarter-majler, ſhall be capable of being appointed captain 
of a company; nor ſhall any captain of a company be ca- 
pable of being appointed to any of thoſe places. Provided 
nevertheleſs, that any battalion clerk may be appointed a 
captain-heutenant in any regiment or battalion entitled to 
one by this aft. / 62. 

ths majeſty may appoint one proper perſon who mall 
have ſerved, or at the time of ſuch appointment ſhall actu- 
ally ſerve, in ſome of his majeſty's other forces, or in any 
corps of militia that has been drawn out and embodied, to 
be an adjutant to each regiment, battalion, or independent 
company; and ſuch adjutant, if appointed out of his ma- 
jeſty's other forces, ſhall, during his ſervice in the militia, 
preſerve his rank in the army, in the ſame manner as if he 
had continued in that ſervice; and his majeſty's lieutenant 
may give the adjutant a commiſſion of lieutenant or enſign, 
although ſuch adjutant may not have the qualification 
required by this act for ſuch commiſhon. And ſuch heu- 
tenant may, on the recommendation of the commahding 
officer of any regiment or battalion conſiſting of not leſs 
than ſix companies, appoint ſuch adjutant to the rank of 
captain by vrevet, provided he hath ſerved five years as a 
lieutenant, either in the militia or other forces, although 
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Independent 
companies. 


Captain licute- 
nants, 


No adjutant, 
ſurgeon, regĩ- 
mental or bat- 
talion clerk, or 
quarter maſter, 
to be appointed 
a captain. 


Adjutant. 


he may not have the. qualification required by this act for 


captain. Provided always, that no ſuch appointment ſhall 
be valid, unleſs in the inſtrument granting the ſame it be 
ſpecified, in what regiment or battalion, and whether in 
the militia or other forces, ſuch adjutant hath ſerved as a 
lieutenant, and what was the date of his commithon. 


But 


* 


But no adjutant ſo appointed to. the rank of a captain, 


ſhall, by the date of ſuch appointment, or otherwiſe, rank 
above or command any captain, nor be entitled to any 
greater pay than that of a lieutenant, together with his 
pay as adjutant. + / 60, 


Serjeants, cor- And /erjeants, corporals and drummers, ſhall be appointed 
Oy . in the following proportion (when the regiment is not in 
he N actual ſervice) ; that is to ſay, one ſerjeant and one corporal 
to every 30 men, and one drummer to every company; 
with an addition of one drummer to each flank company 
of regiments or battalions conſiſting of ſix or more com- 
panies; and where there ſhall be a ſurplus of 15 men or 
upwards, one additional corporal for ſuch ſurplus of men; 
and all ſerjeants and corporals ſhall take , the following 
oath : | 
Oath, JA. B. do fincerely promiſe and favear, that I will be faith- 


ful, and bear true allegiance to his majeſty king George; and 
1 do ſwear that I am a protęſtant, and that I will faithfully 
. ferve as a ſerjeant [or corporal] in the militia, within the 
kingdom of Great Britain, for the defence of the ſame, until I 
all be legally diſcharged. | 


Serjeants, &c. And any ſerjeant, corporal, or drummer, may be diſ- 
may be e charged by the colonel or commanding oflicer, with the 
others appoint Conſent of the captain of the company: And ſuch captain, 
a with the approbation of the commanding officer, may ap- 
point another proper perſon in the room of every ſerjeant, 
corporal, and drummer who ſhall die, deſert, or be diſ- 
charged: all which ſerjeants and corporals ſo appointed, 
ſhall take the oath aforeſaid. / 64, 65. 
Publicans ex- But no perſon who ſhall keep any houſe of public en- 
— tertainment, or who ſhall ſell any ale, wine, or ſpirituous 
liquors by retail, ſhall be capable of being appointed, or 
of ſerving as a ſerjeant, corporal, or drummer. /. 64. 
Serjeant and And the colonel or commanding officer of every batta- 
drum m2/% lion eonſiſting of four or more companies, may appoint a 
ſerjeant major out of the ſerjeants, and a drum-mayor out 
of the drummers. Id. | 
Serjeants, &. And all ſerjeants, corporals, and drummers, who have 
bend received pay as ſuch, ſhall be deemed to be engaged, and 
| compellable to ſerve in ſuch regiment, battalion, or inde- 
pendent company, until they ſhall be legally diſcharged. 
1d. | 
Extra drommers And in caſe the lieutenant or commanding officer ſhall 
* be Kept as be deſirous of keeping up a greater number of drummers 
ers or muſi- 
cians. than one per company to be employed as ffers or 3 
N b | an 
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and ſhall be willing to defray the expence of ſuch addi- 
tional drummers ; it ſhall be lawful for the commanding 
officer to retain any number of drummers who are now 
employed as fifers or muſicians, over and above the num- 
ber eſtabliſhed by this act; or at any time hereafter to 
engage any additional number of drummers no act as fifers 
or muſicians in their reſpeCtive corps; and they ſhall be 
deemed as drummers of militia within the meaning of this 
act; and ſhall be ſubject to the ſame orders, regulations, 
penalties, and puniſhments, as other drummers ; and ſhall 
continue to ſerve ſo long as they ſhall receive the ſame 
pay and clothing as other drummers, or better, and no 
longer. /. 66. 

And the colonel or commanding officer of every regi- 
ment or battalion conſiſting of more than two companies 
(when not in actual ſervice) may appoint a regimental or 
battalion clerk, who ſhall execute the office of paymaſter : 
But where there are no more than 2 companies, no clerk 
ſhall be allowed, but the receiver general of the land tax 
ſhall pay the money neceſſary to the commanding officer 
of ſuch companies, who ſhall account with the receiver 
general for the ſame. /. 61. 

And the lieutenant of every county, riding, or place, 
ſhall appoint a clert of the general meetings, and may diſ- 
place ſuch clerk if he ſhall think fit, and appoint another 
in his room. /.16. 

And the deputy lieutenants within their reſpective ſub- 
diviſions ſhall appoint a clerk for their ſubdiviſions, and may 
diſplace him if they think fit, and appoint another in his 
room. Id. | 

When any regiment or battalion ſhall be drawn out 
into actual ſervice, and during the time they ſhall continue 
in actual ſervice, the colonel, or where there is no colonel 
the commanding officer, ſhall appoint an agent; and take 


ſecurity from ſuch agent; and ſuch colonel or command- 


ing officer reſpeCtively ſhall be liable to make good all de- 
ficiencies on account of the pay, clothing, or public ſtock. 
J. 100. 


II. Number of men to be raiſed in the ſeveral counties. 


By / 179. The number of private men to be raiſed 
(excluſive of the places herein-after excepted) ſhall be as 
follows : | 
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Agent. 


Number of pri- 
vate men. 


For the county of Bedford 3 — 400. 


Berks —— — — — 560 


Bucks 
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Bucks — _— 560 
Cambridge — 480 
Chelter, with the city and contty of the city of 


[| 


Cheſter — — 560 
Cornwall — — —— 640 
Cumberland — — 320 
Derby — — e . 560 


Deven, with the city and county of the city of 


Exeter 1600 
Dorſet, with the iſland of Purbeck, and the town and 
county of the town of Poole — 640 
Durham — 400 
EHſſex 960 
Gloucgſter, with the city and county of the city of 
Briſtol —— 960 
Hereford — — — 480 
Hertford — — — 560 
Huntingdon —— — 320 
Kent, with the city and county of the city of Can- 
terbury 960 
Lancaſter — 800 
Leiceſter — — — 60 
Lincoln, with the city and county of the city of 
Lincoln — 1200 
Middleſex (excluſive of the Tower hamlets) 1600 
Monmouth — — 240 
Norfolk, with the city and county of the city of 
Norwich 960 
Northampton — 640 
Northumberland, with the town and county of the 
town of Newcaſtle, and town of Berwick 560 
Nottingham, with the town and county of the town 
of Nottingham — 480 
Oxford — — — 560 
Rutland — — — 120 
Salop — — —— 640 
Somerſet — = 840 
Southampton, with the town and county of the town 
of Southampton 909 
as Firs with the city and county of the city of 
tchfield = — 560 
Suffolk — — 960 
Surrey — — — 800 
Suſſex — — 800 


Warwick, with the city and county of the city of 
Coventry — we — 640 
5 Weſtmorland 


* 
1 
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Weſtmorland "Renner pany moe 240 
Worcifter,” with the city and county of the city of: 


Worceſter ' | — — — — 111560 
i,. —öꝛ — 8oo 
Vert, Weft Riding, with the city and county of the 
city of Tit — — 1240 
— North Riding — 520 
, Riding, with the town and county of the 
town of Kingfl on- — 400 
Anglliſea — — —— — 80 
Precknock — — — — 160 
Cardigan ——" 41 r 120 
CLaermartb en — — 200 
Caernarvon 3 — 29 
Denbigh © — — — 645 
Flint — — — 100 
Glamorgan — — — 3860 
Merioneih — — 80 
Montgomery /n —' — _— 240 
Pembroke — — — 160 
Radur-— — — — 100 

wry 6 1 TROP 
1 Total 30, 740 


His majeſty's lieutenant ſhall tranſmit to the privy coun- 
eil annually, an account in writing of the true ſtate of the 
number of perſons fit and liable to ſerve in the militia for 
the county or place of which he is lieutenant ; and after 
all the ſaid numbers ſhall be ſo tranſmitted to the privy 
council, the ſaid council ſhall fix and ſettle, as near as may 
be, the number of tnilitia men, who ſhall for the future 
ſerve for each county, riding, or place, by the proportion 
which the numbers ſo returned bear to the whole number 
of militia men directed to be raiſed, and forthwith tranſ- 
mit accounts of the numbers ſo fixed and ſettled to all his 
majeſty's lieutenants of the ſeveral counties and places 
reſpectively, ''/. 50. LEI 

And where the number of militia men ſo fixed and ſet- 
tleq as aforeſaid, ſhall be greater than the number of mili- 
tia men, who ſhall be by virtue of this act appointed to 
lerve for any county, riding, or place; in ſuch caſe, his 
majeſty's lieutenant, together with two deputy lieutenants, 


and on the death or removal, or in the abſence of his ma- 


jeſty's lieutenant, three deputy lieutenants, ſhall at a gene- 
ral meeting to be held for that 22 appoint what 
number of militia men ſhall ſerve for each reſpective hun- 
dred, rape, lathe, wapentake, or other diviſion, within the 

Vor. III. 6 M | county, 


Proportion in 
the ſeveral 
counties. 


1 


A general meet- 
ing to be had. 
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county, riding, ot place, to which they belong; and the 
additional number of..militia men to make up the whole 
number ſo fixed and ſettled as aforeſaid, ſhall be provided 
or choſen, and ſworn and enrolled, in like manner as all 
other militia men. And where the number of militia men 
ſo fixed and ſettled as aforeſaid, ſhall be leſs than the num- 
ber of militia men, who ſhall be by virtue of this act ap- 
pointed to ſerve for any county, riding, or place; in ſuch 
caſe, his majeſty's licutenant, together with two deputy 
lieutenants,-and on the death or remoyal, or in the abſence 
of his majeſty's lieutenant, three deputy lieutenants, ſhall at 
a general meeting to be held for that purpoſe, diſcharge by 
lot, proportionably out of each reſpective hundred, rape, 
lathe, wapentake, or other diviſion, ſo many militia men 
as ſhall exceed the number ſo fixed and ſettled as afore- 


ſaid. / 50 


IE. Iſſuing precepts to return liſts. 


General meetings of the lieutenancy of every county, rid- 
ing, and place, ſhall be holden in ſome principal town; to 
conſiſt of the lieutenant, together with two deputy lieu- 
tenants, or, on the death or removal, or in-the abſence of 
the lieutenant, then of three deputy lieutenants z and one 
ſuch general meeting ſhall be holden annually, on the laſt 
Tueſday which ſhall happen before the 24th day of October, 
in every year : and ſuch lieutenant together, with two de- 

uty lieutenants, or on the death, removal, or abſence of 
= lieutenant, three deputy lieutenants, may ſummon other 
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before the days appointed for holding ſuch meetings reſpec- 
tively. And in caſe any annual or other general meeting 
ſhall not be attended by the lieutenant, or a ſufficient num- 
ber of deputy lieutenants, the lieutenant, or any one deputy 
lieutenant, may adjourn, the ſame to any other time and 


place, within ſuch, county, riding, or place; and in caſe 


Subdiviſion 
meetings to be 
appoĩnted. 


no deputy lieutenant ſhall attend, then the clerk of the ge- 


neral meetings ſhall adjourn ſuch meeting to any other 
time, to be holden at the ſame place. 26 G. 3. c. 107. / 18. 
At which annual general meeting they ſhall appoint the 
firſt meetings of the deputy lieutenants within the ſeveral 
ſubdiviſions, which ſhall be held as early after the 24th 
day of Oclober in every year as conveniently may be. me: 
| | A 
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And the reſpective clerks of the ſubdiviſion meetings, Notice to be 

ſhall as ſoon as conveniently may be after any ſuch meet. Eigen of fubdi- 

ing ſhall have been appointed, give notice in writing orf 8 

the time and place of meeting, to ſuch of the deputy lieu- 

tenants who ſhall be reſident within ſuch ſubdiviſion, ag 

he conveniently can; and alſo to the commanding officer 

of the regiment or battalion if on actual ſervice, or (if 

not) to the colonel thereof, or (in his abſence from Great 

Britain) to the next commanding officer; and an account 

of the ſeveral days fixed for receiving liſts, and for ballot- 

ing and inrolling the men. /. 20. 

Which ſubdiviſion meetings ſhall conſiſt of two deputy of what num. 

lieutenants at the leaſt, and where two deputy lieutenants ber to conſiſt, 

do not attend, one deputy lieutenant, and one juſtice, may 

do all acts, matters, and things, which are by this act di- 

rected to be done by deputy lieutenants, at their ſubdivi- 

fon meetings. / 19. 5 nb 

And if there ſhall not appear at any ſubdiviſion meeting, Sufficient num- 
two deputy lieutenants, or one deputy lieutenant, and one ber not appear- 
juſtice; the clerk ſhall, by notice to be given in writing © 

to all the deputy lieutenants within ſuch ſubdiviſion, or left 

at their reſpective places of abode, appoint another meet- 
ing to be held within 14 days, at the ſame place, ſuch 
notice to be given at leaſt 5 days previous to ſuch meet- 
ing. / 21. 

At the ſaid firſt general meeting, they ſhall iſſue (A) precepts to de 
their orders to the chief conſtable, and where there is no iſſusa for re-, 
chief conſtable, to ſome other officer of the ſeveral hun- 228 bits, 
dreds, rapes, lathes, wapentakes, or other diviſions, to re- 
quire by orders under their hands the conſtable or other 
fuch officer, of each pariſh, tithing, or place, to return to 
the deputy lieutenants within the ſubdiviſions, at the place, 
and on the day, appointed at the ſaid firſt general meet- 
ing, fair and true liſts in writing, of the names of all the 
men uſually and at that time dwelling within their re- 
fpeRive pariſhes, tithings, and places, between the ages of 
is and 45 years, diſtinguiſhing their reſpective ranks and 
occupations; and where the true names of ſuch perſons 
cannot be procured, their common appellation ſhall be ſuf- 
ficient, and which of the perſons ſo returned labour under 
any infirmity, likely to incapacitate them from ſerving z 
having firſt affixed a true copy of ſuch liſt on the door of 
the church or chapel, and if any place Fave no church or 
chapel, then on the door gf the church or chapel of ſome 
pariſh or place thereto adjoining, on ſome Sunday morn- 
ing, before they ſhall make ſuch return, which Sunday 
M 2 Mall 
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| ſhall be three days at the leaſt before the ſaid meeting; 
and alſo notice in writing, at the bottom of ſuch liſt, of 


the day and place of ſuch meeting, and that all perſons 
who ſhall think themſelves aggrieved, may then appeal, 
and that no appeal will be afterwards received. /. 22. 
And where any pariſh ſhall lie in two or more counties 
or ridings, the inhabitants thereof ſhall, ſerve in ſuch 
county or riding wherein the church belonging thereto is 
ſituate, which ſhall for the purpoſes of this act be deemed 
part of that county or riding. / 33. To 
And if any perſon ſhall refuſe to tell, or ſhall falſely tel} 
his chriſtian and ſurname, or the chriſtian and ſurname of 


any man lodging or reſiding within his houſe, to any con- 


ſtable or other officer authoriſed by this act to demand 
the ſame, he ſhall forfeit 101. / 31. | | 

Provided that no peer of this realm, nor any perſon who 
ſhall ſerve as a commiſſioned officer in his majeſty's other 
forces, or in any of his caſtles or forts z nor any non- com- 
miſhoned officer, or private man ſerving in any of his ma- 
jelty's other forces; nor any commiſſioned officer ſerving, 
or who has ſerved, four years in the militia z nor any per- 
ſon being a member of either of the univerſities; nor any 
clergyman ; nor any licenſed teacher of any ſeparate congre- 
gation ; nor any conſtable, or other peace officer; nor any 
articled clerk, apprentice, ſeamen or ſefaring- man; nor any 
perſon muſtered, trained, and doing duty in any of his 
majeſty's dock- yards; mor any perſon free of the company 
of watermen of the river Thames ; nor any perſon em- 
ployed and muſtered at the Tober of London, Woolwich 
warren, the ſeveral gun-wharfs-at Port/mouth, Chatham, 
Sheerneſs, and Plymouth, or at the powder-mills, magazines, 
or ſtorehouſes under the direction of the board of ord- 
nance; nor any poor man who has more than one child 
born in wedlock; nor any perſon inrolled in any volun- 
teer corps or aſſociation, as directed by 39 G. 3. c. 35. (a) 
ſhall be compelled to ſerve perſonally, or to provide a 
ſubſtitute: / 27. 

Licenſed teachers of any ſeparate congregation] By the 
19 G. 3. c. 44. Every perſon diſſenting from the church 
of England, in holy orders, or pretended holy orders, or 
pretending to holy orders, being a teacher or preacher of 
any congregation of diſſenting proteſtants, who ſhall, at 
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(a) See the proviſions of this aQ in the appendix at the end 
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the general ſeſſions of the place where he lives, take the 
oaths of allegiance, ſupremacy, and abjuration, and ſub- 
ſcribe the declaration againſt popery of the 30 C. 2. and 
a declaration that he is a chriſtian, and a proteſtant, and 
believes the doctrine of the Old and New Teſtament, ſhall 
be exempted from ſerving in the militia of this king- 
dom.—And the clerk of the peace's certificate thereof 
ſeems to be that which denominates him a licenſed teacher. 

Articled clerk] H. 17 G. 3. In the common pleas : 
Gerard's caſe. A writ of privilege was moved for, to 
exempt Mr. Gerard an attorney and one of the ſecondaries 
of the court, from ſerving as a militia man in the Weſt 
regiment of the Middleſex militia, into which he had been 
balloted. And the court granted a rule to ſhew cauſe, to 


Articled clerk. 


be ſerved on the clerk to the deputy lieutenants. On 


ſhewing cauſe, it was urged in ſupport of the rule, that 
articled clerks being exempted by name, much more ought 
the attornies themſelves to be exempted ; for to what pur- 
a are the clerks exempted, if their maſter is liable to 
De taken from them? And certain caſes were mentioned 
relating to the militia upon the old eſtabliſhment, particu- 
larly with reſpeCt to the London trained bands, where the 
ſaid privilege was allowed. Againſt the rule, it was con- 
tended, that the privilege of the court extends only to ex- 
empt its officers from per/onal duties; that this is not a 
perſonal duty, but a pecuniary one, for if the party doth not 
chuſe to ſerve, he may pay 10l.— And by the court, 
after great deliberation, the true diſtinction is, whether 
this is a perſonal or pecuniary duty. It is beyond a doubt, 
that privilege extends to all caſes of perſonal ſervice, tho? 
impoſed by acts of parliament and in the moſt comprehen- 
five words, unleſs clearly expreſſing the ſenſe of the legiſla- 
ture to the contrary : As in the caſes of conſtables and 
tythingmen, officers under commithoners of ſewers, over- 
ſeers of the poor, collectors of ſubſidies, watch and ward. 
The only queſtion therefore is, whether this be a per/anal 


ſervice. And we are all of opinion, that it is not a per- 


ſonal, but only a pecuniary ſervice, becauſe it may, at the 


option of the party balloted, be commuted for a certain 


ſum of money, namely 10l.; which ſum is to be laid out 
in providing a ſubſtitute for the defaulter, who by payment 
of the ſaid money ſtands totally diſcharged for three years. 
He has therefore three options allowed him, to ſerve per- 
ſonally, to find a ſubſtitute, or to pay 101. This is the 
whole of his charge; for altho' in times of diſtreſs and 
neceſſity the current price of a ſubſtitute ſhould be gol. the 
| M 3. perſon 
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perſon balloted may be excuſed for 101. It is there fore 
not a penalty for the neglect of finding a ſubſtitute, for it 
may be leſs than the expence of hiring one; but it is 
clearly a commutation. And this diſtinguiſhes the caſe 
moſt materially from that of the London trained bands, and 
the ancient commiſſions of array; where, if the party did 
not, or was not permitted, to find a deputy, he was obliged 
to ſerve in-perſon under an unlimited penalty, ſometimes 
of impriſonment, ſometimes of the forfeiture of all that he 
had. And the court-were-unanimous, that in this caſe the 
privilege ſhould not be allowed. Black. Rep. 1123. 
And if the deputy lieutenants and juſtices at any ſub- 
diviſion meeting, ſhall receive information, or ſuſpect, 


that any perſon inſerted in any liſt, deſcribed as an ap- 


prentice, has been fraudulently bound in order to avoid 
ſerving; they may inquire into ſuch binding, and ſummon 
witneſſes, and examine them on oath : And if ſuch fraud 
ſhall appear, they may appoint ſuch perſon ſo bound ap- 
prentice, to ſerve immediately in the militia of the place 
for which ſuch liſt was returned, if there be a vacancy ; 
if not, then on the firſt vacancy that ſhall happen: And 
the perſon to -whom-ſuch apprentice ſhall be ſo bound, 
-ſhall forfeit rol. 26 G. 3. c. 107. / 34- | 

If any chief conſtable, conſtable, or other officer, ſhall 
refuſe or neglect to return ſuch liſt, or to comply with 
ſuch orders as he ſhall receive from the deputy lieutenants, 
in purſuance of this act; or ſhall in making ſuch return be 
guilty of any fraud or wilful partiality, or groſs negleQ, 
any two deputy lieutenants may impriſon him in the com- 
mon gaol for one month, or at their diſcretion may fine 
him in any ſum not exceeding 51. nor under 408. /. 30. 

And any perſon who ſhall by gratuity, gift, or reward, 
or by promiſe thereof, or of any indemnification, or by 
menaces, or otherwiſe endeavour to prevail on any con- 
ſtable or other officer to make a falſe return, or to eraſe or 
leave out the name of any perſon who ought to be return- 
ed; he ſhall forfeit gol. / 31. 

If the liſt of any pariſh or place ſhall be loſt or deſtroyed; 
the deputy lieutenants, in their ſubdiviſions, may cauſe a 
ne liſt to be made and returned to them at their next ſub- 
diviſion meeting, in like manner as the former was. /. 29. 
At the ſaid firſt meeting, may be appointed alſo, the 
time and place of a ſecond general meeting, for propor- 


tioning the numbers in the ſeveral hundreds or other large 


diviſions, if judged needful. / 22. 


JJ. Returning 


£4 


IV. Returning and ſettling of the lifts. . 


On the day and at the place appointed for the firſt ſub- Lit to be 
diviſion meeting as aforeſaid, for the return of the liſts, ond. by, 98 
the conſtables or other officers ref pectively ſhall attend, and b 
verify their return upon oath. 26 G. 3. c. 107. <2 22. 

And the deputy lieutenants, ſo aſſembled in their ſub- Appeals to be 
diviſions, ſhall (after hearing any perſon who ſhall think Þra'9, ana liſts 
himſelf aggrieved, by having his name inſerted, or by any —— 
others being omitted) direct ſuch liſts to be amended as 
the caſe ſhall require; and alſo the names of all perſons by 
this act excepted, to be ſtruck out of the ſaid liſts. 17. 

A perſon having more than one place of reſidence, ſhall Cate where a | 
ſerve, for the county or place, where his name ſhall have Perſon hath two 
been firſt inſerted in a liſt, and returned ; and the clerk to * 
the ſubdiviſion meeting to which ſuch lit ſhall be returned 
ſhall on requeſt grant a certificate gratis, that ſuch perſon's 
name was inſerted in ſuch liſt, ſp-cifying the time when 
ſuch lift was made and returned. 7. 32. 

And at the ſaid firſt ſubdiviſion meeting they ſhall ap- Time appointed 

oint a time and place for the ſecond meeting within each for a ſecond ſub- 
Fabdiviſion ; for proportioning the numbers in the ſeveral — 
pariſhes, rithings, and places. /. 22. 

And ſhall alſo return to the clerk of the general meet- Return to the 
ings, certificates under their hands, of the number of men ITO, 
in each pariſh or place ſpecified in the liſts ſo amended ; ä 
and the ſame ſhall be fled by the clerk for the uſe of the 
general meetings. 1a. 


2 Proportioning the numbers in the hundreds, &c. 
or altering the ſubdiviſions, | 


And the lieutenant, together with three deputy lieute- 
nants, or on the death or removal, or in the abſence of the 
| lieutenant, five deputy lieutenanrs may, at a general meet- 
ing helden as * — directed, alter the appointed ſubdivi- 
ſions within ſuch county, riding, or place, if they ſhall 
ſee occaſion 3 and may alter the eſtabliſhed allotment of 
the number of men in each reſpective hundred, rape, lathe, 
wapentake, or other diviſion, according to the numbers 4 
contained in ſuch reſpective certificates, received from the 


 {everal ſubdiviſion meetings. 26 G. 3. c. 107. / 23. 
M 4 VI. Pro- 
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duty. 
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to procure falſe 
returns. 


hs 


Liſt loſt, 


Second general 
meeting ap- 


pointed. 


Militta. 


perſon balloted may be excuſed for 101. It is therefore 
not a penalty for the neglect of finding a ſubſtitute, for it 
may be leſs than the expence of . hiring, one; but it is 
clearly a commutation. And this diſtinguiſhes the caſe 
moſt materially from that of the London trained bands, and 
the ancient commiſſions of array; where, if the party did 
not, or was not permitted, to find a deputy, he was obliged 
to ſerve in perſon under an unlimited penalty, ſometimes 
of impriſonment, ſometimes of the forfeiture of all that he 
had. And the court were unanimous, that in this caſe the 
Privilege ſhould not be allowed. Black. Rep. 1123. 

And if the deputy lieutenants and juſtices at any ſub- 
diviſion meeting, ſhall receive information, or ſuſpect, 
that any perſon inſerted in any liſt, deſcribed as an ap- 
prentice, has been fraudulently bound in order to avoid 
ſerving; they may inquire into ſuch binding, and ſummon 
-witnefles, and examine them on oath : And if ſuch fraud 
ſhall appear, they may appoint ſuch perſon ſo bound ap- 
prentice, to ſerve immediately in the militia of the place 
for which ſuch liſt was returned, if there be a vacancy ; 
if not, then on the firſt vacancy that ſhall happen: And 
the perſon to whom ſuch apprentice ſhall be ſo bound, 
-ſhall-forfeit 1ol. 26 G. 3. c. 107. / 34- | 

If any chief conſtable, conſtable, or other officer, ſhall 
refuſe or neglect to return ſuch liſt, or to comply with 
ſuch orders as he ſhall receive from the deputy lieutenants, 
in purſuance of this act; or ſhall in making ſuch return be 
guilty of any fraud or wilful partiality, or groſs neglect, 
any two deputy lieutenants may impriſon him in the com- 
mon gaol for one month, or at their diſcretion may fine 
him in any ſum not exceeding 51. nor under 40s, /. 30. 

And any perſon who ſhall by gratuity, gift, or reward, 
.or by promiſe thereof, or. of any indemnification, or by 
menaces, or otherwiſe endeavour to prevail on any con- 

ſtable or other officer to make a falſe return, or to eraſe or 
leave out the name of any perſon who ought to be return- 
ed; he ſhall forfeit ol. / 31. ; 

If the liſt of any pariſh or place ſhall be loſt or deſtroyed; 
the deputy lieutenants, in their ſubdiviſions, may cauſe a 
new liſt to be made and returned to them at their next ſub- 
diviſion meeting, in like manner as the former was. /. 29. 
At the ſaid firſt meeting, may be appointed alſo, the 
time and place of a ſecond: general meeting, for propor- 


tioning the numbers in the ſeveral hundreds or other large 


diviſions, if judged needful. / 22. 
IV. Returning 


Pilitta, 


IV. Returning and ſettling of the fs. , 


On the day and at the place appointed for the firſt ſub- 
diviſion meeting as aforeſaid, for the return of the liſts, 
the cohſtables or other officers reſpeQively ſhall attend, and 
verify their return upon oath. 26 G. 3. c. 107. { } i 
And the deputy lieutenants, ſo aſſembled in their ſub- 
diviſions, ſhall (after hearing any perſon who ſhall think 
himſelf aggrieved, by having his name inſerted, or by any 


Appeals to be 
heard, and liſts 


amended. 


others being omitted) direct ſuch liſts to be amended as - 


the caſe ſhall require; and alſo the names of all perſons by 
this act excepted, to be ſtruck out of the ſaid liſts, 1g. 

A perſon having more than one place of reſidence, ſhall 
ſerve, for the county or place, where his name ſhall have 
been firſt inſerted in a liſt, and returned ; and the clerk to 
the ſubdiviſion meeting to which ſuch liſt ſhall be returned 
ſhall on requeſt grant a certificate gratis, that ſuch perſon's 
name was inſerted in ſuch liſt, ſpecifying the time when 
ſuch liſt was made and returned. / 32. | 

And at the ſaid firſt ſubdiviſion, meeting they ſhall ap- 
point a time and place for the ſecond meeting within each 
ſubdiviſion ; for proportioning the numbers in the ſeveral 
pariſhes, tithings, and places. 22 * 

And ſhall alſo return to the clerk of the general meet- 
ings, certificates under their hands, of the number of men 
in each pariſh or place ſpecified in the liſts ſo amended ; 
and the ſame ſhall be filed by the clerk for the uſe'of the 
general meetings. Id. | 


Caſe where a 
perſon hath two 
places of abode, 


Time appointed 
for a ſecond ſub · 
diviſion meeting. 


Return to the 
clerk of the 


general meetings. 


V. Proportioning the numbers in the hundreds, &c. 


or altering the ſubdiviſions. © 


And the lieutenant, together with three deputy lieute- 
nants, or on the death or removal, or in the abſence of the 


lieutenant, five deputy lieutenanrs may, at a general meet- 


ing helden as before directed, alter the appointed ſubdivi- 
ſions within ſuch county, riding, or place, if they ſhall 
ſee occaſion; and may alter the eſtabliſhed allotment of 
the numberof men in each reſpective hundred, rape, lathe, 
wapentake, or other diviſion, according to the numbers 
contained in ſuch reſpective certificates, received from the 
ſeveral ſubdiviſion meetings. 26 G. 3. c. 107. / 23. 
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* Proportioning 3 in the ſeveral pariſhes 2 on 
n places, 


At the ſecond ſubdiviſion meeting as aforeſaid, the de- 
py lieutenants ſhall appoint what number of men ſhall 
erve for each pariſh, tithing, and place ; in proportion to 
the number appointed to ſerve for each hundred, rape, 
lath, wapentake, or other diviſion z and ſhall appoint anc- 
ther meeting to be holden within three weeks within the 
ſame ſubdiviſion. 26 G. 3. c. 107. % 24 

And they may add together, wheat they ſhall think 
neceſſary, the lifts for two or more pariſhes, tithings, or 
places; and proceed upon ſuch liſts added together, ſo 2s 
to make the choice of militia men by lot as equal and im- 
partial as poſſible. / 28. 

And they ſhall iſſue out an order (B) to the chief con- 
ſtable or other officer of the reſpective hundreds or other 
divifions, requiring them to give notice to the conſtable 
or other like officer of each pariſh, tithing, or place, of 
the men appointed to ſerve for ſuch reſpeCtive pariſh, tith- 
ing, or place ; ; and of the time and place of the next ſub- 
diviſion Gs for cba the men by lot. / 24. 


PII Balloting. 


And the deputy lieutenants, at their next ſubdiviſion 
meeting, ſhall cauſe the number of men appointed to ſerve 
as aforeſaid, to be choſen by ballot out of the liſts returned 
from every pariſh, tithing, or place. 26 G. % e. 10% 


fo 24. 
Vacancy by by miſ. 


And if through the negle& or miſtake of any chief con- 
ſtable, conſtable, or other officer; or from any other 
cauſe, the full number of men appointed as aforeſaid, 


ſhould not be duly inrolled at the meeting for that pur- 


poſe ; the ſaid deputy lieutenants ſhall, and are required 


immediately, to cauſe the liſts to be amended, and to pro- 


ceed to a freſh ballot (C), and to adjourn their meeting, or 
appoint other meetings, and repeat the amending of the 
lüſts as may be neceſſary. / 25. 

And if it ſhall appear to the deputy lieutenants at any 
ſubdiviſion meeting, that any balloted man is unable by 
reaſon of any infirmity, or is not of the full, height of five 
feet four inches, or is otherwiſe unfit for the ſervice; and 
is not ſpiſed or polieficd of an ellate 1 in lands, goods, or 


anne 


. fy # 
2 Militia, 
money, of the clear value of 1001. and who ſhall make 
-oath thereof; ſuch perſon ſhall be diſcharged, and after 
amending the liſts, another perſon ſhall be balloted in his 
ſtead. /. 37. {EI 
And when any militia man, who hath been ſworn and Vacancy by 
inrolled, ſhall become unfit for ſervice, the colonel or 9th, diſcharge, 
commanding officer, with two deputy lieutenants, if the emed. 
militia ſhall then be within the county, or the commanding 
officer only, if ſuch militia be abſent therefrom, may diſ- 
charge any ſuch militia man, but another man ſhall not 
be balloted for in his room, until ſuch diſcharge be con- 
- firmed under the hands of two deputy lieutenants at a 
meeting in the ſubdiviſion for which ſuch man was inrol- 
led. /. 38, ö 
And when any militia man ſhall die, or be appointed a 
ſerjeant, corporal, or drummer in the militia, or ſhall be 
diſcharged by a court martial, the vacancy thus occaſioned 
ſhall be filled up by a freſh ballot. / 39 
And whenever any certificate, ſigned by the colonel or 
commanding officer of any corps of militia, ſhall be tranſ- 
' mitted to the deputy lieutenants of the ſubdiviſion for 

which any private man ſhall have been inrolled, of his 

having died, or been appointed a ſerjeant, corporal, or 

drummer, in the militia, or been diſcharged as unfit for 

ſervice, or by ſentence of a court martial; ſuch vacancy - 
ſhall be filled up by ballot, immediately after the receipt 

of ſuch certificate. 35 G. 3. c. 83. / 11. 

And if any militia man ſhall deſert or abſent himſelf Vacancy by a 
from his duty, and ſhall not return or be taken in three cvs ag 
months; then upon certificate thereof from the command- being * 4 * 
ing officer, to the deputy lieutenants at any of their meet- three months. 
ings for the ſubdiviſion, they ſhall hold a ſubdiviſion meet- 
ing and ballot another: And if ſuch abſentee ſhall at any 
time return or be taken, he ſhall, notwithſtanding any 

_ perſon ſhall have been choſen in his room, be compelled 
to ſerve in the ſame manner, and for the ſame term, as if 
no perſon had been ſo choſen in his room. 26 G. 3. 

c. 107. / 83. „ 

And if auy /ub/izute who hath been ſworn and inrolled, Subſtitutes 

| ſhall afterwards deſert or abſent himſelf, he ſhall be liable deſerting. 
to ſerve for the full term for which he was inrolled, to be 
computed from the day on which he was apprehended ; 
and ſhall be alſo ſubject to ſuch other penalty or-puniſh- 
ment, as ſhall be inflicted upon him for ſuch offence by 
virtue of this act: and the commanding officer ſhall cauſe 
F potice to be given to the clerk of the ſubdiviſion for which 


x69 


2 _ _ * 


” 

— 
* "- oP A 
* — - > 


1 
Ts 
; — 
F 3 - — - *-.% 


6 
I 
Þ 
: 
5 
1 
5 
5 
* 
4 
8 
= 
4 * 
* 
x 
4 
1 
4 
we 
_ 
U £ 
= 
V 


170 


loted for in the 
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whoſe terms of 
ſervice will 
expire before 
20th November 
enſuing. * 


Pariſhes may 
offer volunteers 
without ballot- 
ing. 


Militia. 


ſuch perſon was inrolled, of the day on which he was ap- 


prehended, and ſuch clerk ſhall make an entry in the rol! 


of the name of ſuch perſon, and alſo of the time of his 


being ſo apprehended. / 84. 
Men to be bal. . 


And the deputy lieutenants, at their ſeveral ſubdiviſion 
meetings, ſhall and are required to ballot for all militia 


men actually ſerving, whoſe terms of ſervice will expire 


bef re the 20th day of November then next enſuing the 
holding of ſuch meetings, and ſhall at a follow ing meet- 
ing, to be holden as ſoon as conveniently may be, inroll 
the ſaid balloted men or their ſubſtitutes: And the com- 
manding officer may from time to time diſcharge any man 
whoſe time of ſervice will expire before the 2oth day of 
November then next enſuing, and receive any other man in 
his room who hath been ſworn and inrolled; and ſuch 


be ſo diſcharged, if ſerving for himſelf, or if as a ſub- 


itute, then the perſon for whom he ſerved ſhall be en- 
titled to the ſame immunity from further ſervice, as if he 


had ſerved his full term. / 40. 


Provided, that if the churchwardens or overſeers of any 
pariſh, tithing, or place, ſhall, with the conſent of the 
inhabitants taken at a veſtry, or at any other meeting to 
be holden for that purpoſe, of which three days previous 
notice ſhall be given, ſpecifying the cauſe of calling ſuch 
meeting, provide and produce any volunteer or volunteers, 
who ſhall be approved by the ſaid deputy lieutenants, they 
{ſhall then and there be ſworn in and inrolled; and only 


ſo many ſhall be choſen by lot, as ſhall be wanted to make 
up the whole number to lerve for ſuch pariſh, tithing, or 


place. /. 42. 

And if ſuch churchwardens or overſeers ſhall give to 
ſuch volunteers any ſum or ſums of money to ſerve in the 
militia, not exceeding 61. each; they may make a rate on 
the inhabitants according to the rate then made for the 
relief of the poor; which rate being approved by one 
Juſtice, the ſaid churchwardens or overſeers may collect, 
and reimburſe themſelves ſuch ſums as they ſhall have 
paid with the conſent of the ſaid inhabitants as aforeſaid ; 
and the overplus (if any) ſhall be applied as part of the 
poor rate. And if any ſhall refuſe to pay; one juſtice, 
on complaint thereof by ſuch churchwarden or overſeer, 
may levy the ſame by diſtreſs. —But no balloted perſon, 
who ſhall have ſerved himſelf, or by ſubſtitute, according 
to the direCtion of this or any former act, or who ſhall be 
then ſerving himſelf or by ſubſtitute, ſhall be liable to pay 
to any ſuch rate. . 

Provided 
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Provided always, that any perſon who ſhall think him- Appeal. 
ſelf aggrieved by ſuch rate as aforeſaid, may appeal to the 
next ſeſſions, in like manner as againſt the poor rate. / 42. 

And the ſaid deputy lieutenants and juſtices ſhall, at Meeting ap- 

their ſaid ſubdiviſion meeting for balloting, appoint ano- ee on 
ther meeting to be held within three weeks in the ſame inrolling. 
ſubdiviſion, for ſwearing and inrolling the men. /..24. 

And thall ifſueout an order (D) to the chief conſtables, Notice to be 
to direct the conſtables or other officers of each pariſh or given to the 
place, to give notice to every man ſo choſen to appear at Neon Os 
ſuch meeting; which notice ſhall be given, or left at his 
place of abode, at leaſt ſeven days before ſuch meeting. Id. 


* 


VIII. Swearing, and inrolling ; and therein, of ſub- 
ſortutes. | 


At which ſaid meeting for ſwearing and inrolling, the proof to be 
conſtables ſhall attend, and make a return upon oath of made of notice 
by days when ſuch notice was ſerved. 26 G. 3. c. 107, kae 

24. | 
And every perſon ſo choſen by lot, ſhall upon ſuch 
notice appear at ſuch meeting, and there take the follow- 
ing oath :; | ; 


J A. B. do fencerely promiſe and ſwear, that I will be faith- Oath. 
ful, and bear true allegiance to his majeſty king George; and 
Ido ſwear, that I am a proteſtant, and that I qwill faithfully 
ſerve in the militia, within the kingdom of Great Britain, for 
the defence of the ſame, during the time of five years for which 
Jam inrolled, unleſs Iſball be ſooner diſcharged. 


And every ſuch perſon ſhall be inrolled (in a roll to be To be incolled. 
then and there prepared for that purpoſe) to ſerve in the 
militia, as a private militia man for the ſpace of five 
years. Id. | ; 

Provided always, that if any perſon ſo choſen by lot, «a... be | 
ſhall produce for his /ub/itute, a man of the ſame county accepted. 
or riding, or of ſome adjoining county or riding, able and 
fit for ſervice, who ſhall have not more than ne child 

born in wedlock, and who ſhall be approved by the ſaid 
deputy lieutenants, ſuch ſubſtitute ſhall be inrolled to ſerve 
in the militia of ſuch county, riding, or place, as a pri- 
vate militia man, for the ſpace of five years; and alſo for 
ſuch further time as the militia ſhall remain embodied, if 
within the ſpace of five years his majeſty ſhall order ſuch 
militia to be drawn out and embodied. - 


Who 


Who ſhall have not more than one child) H. 35 G. 3, 
K. v. Willis. L. Kenyon Ch. ]. ſtated the cale to be ſhortly 
this : One Spry of Barnftapl was balloted to ſerve in the 
militia, and procured one Eaſtman of Monkleigh to ſerve 
as his ſubſtitutez when Eaſtman appeared before the 
deputy lieutenants to be approved, he repreſented himſelf 
as a ſingle man; it turned out in the ſequel that he was 
married, and had five children under ten years of age; 
he was ſworn and went out into actual ſervice ; certain 
expences were incurred in maintaining his family, and the 

ueſtion is, whether that burden ought to be borne by 

Tonkleigh that had nothing to do with the principal militia 
man, or by Barn/table for which the ſubſtitute ſerved ? It 


ſeems to me that the conſtruction put upon the 26 G. 3. 


by the proſecutor's counſel, namely, that the words com- 
mented upon are merely directory, is the true one. The 
deputy lieutenants ought to make every inquiry before they 


approve of a ſubſtitute ; if he have more than old child he 


ought to be rejected: But if the deppty lieutenants do take 
him, then he becomes a legal ſubſtitute, and the pariſh for 
which the principal ſerves muſt bear the expence of the 
ſub te's family, The tendency of the defendant's 
argument is to ſhew that the whole is a nullity : but the 
conſequence of that would be that a whole regiment muſt 
be diſbanded, even in the face of an enemy, if it were 
compoſed of ſubſtitutes having more than one child. Be- 
ſides, the words of 33 G. 3. c. g. are general, and one of the 
clauſes mentions the word family. As therefore this ſub- 
filitute was approved and ſworn in, and actually did ſerve 
in the militia, I think that Barn/lable, for which the prin- 
cipal was drawn, is liable to reimburſe the other pariſh 
the expences of maintaining the ſubſtitute's family : a 
contrary determination would not only be againſt the 
intention of the legiſlature, but productive of the moſt 
dangerous conſequences to the whole militia, The other 
judges concurred. Durnf. and Eaſt. 6 V. 179. 
And ſuch ſubſtitute ſhall take the following oath : 


IA. B. do fincerely promiſe and fear, that I will be faith- 
ful, and bear true allegiance to his majeſly king George; and 
I do faear, that I am a protęſtant, and that I will faithfully 
ſerve in the militia, within the kingdom of Great Britain, for 
the defence of the /ame, during the time of Aue years, or for 
fuch further time as the militia ſhall remain embodied, if, within 


the ſpace of five years, his majefly ſball order and direct thx 


militia 
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wulitia to be drawn out and embodied, unleſs I ſhall be ſoaner 
diſcharged. 26 G. 3. c. 107. J 24. oaths 
And one deputy lieutenaut may adminiſter the oath 
hereinbefore required to be taken by any ſuch balloted 
man, volunteer, or ſubſtitute, qualified as aforeſaid, and. 
ſuch deputy lieutenant ſhall require the clerk of the ſub- 
diviſion to inroll the name of every ſuch perſon, together 
with the date of the day on which. the ſaid oath was 
adminiltered, in the roll of ſuch ſubdiviſion. / 25. _ 
And if any perſon choſen by lot (not being one of the 
perſons called quakers) ſhall refuſe or negleQ to appear to 
take the ſaid oath, and ſerve in the militia, or to provide 
a ſubſtitute to be approved as aforeſaid, who ſhall take the 
ſaid oath, and ſign his conſent to ſerve as his ſubſtitute ; 
every ſuch perſon ſo refuſing or neglecting, ſhall forfeit 
tol. (E. F. G.) and at the expiration of five years be liable 
to ſerve again, or provide a ſubſtitute; and in default of 
payment thereof, and for want of ſufficient effects whereon 
to levy the ſame, the name of ſuch perſon ſhall be entered 
on the roll, and he ſhall be delivered over to ſome proper 
officer of the regiment, battalion, or independent company 
for which he was balloted, and ſhall be compelled to ſerve 
for ſuch term, to be computed from the time of his being 
apprehended, as any other balloted perſon would be com- 
pellable to ſerve, and ſhall be ſubject to the ſame puniſh- 
ments for afterwards abſconding or deſerting, as he would 
have been in caſe he had appeared and been duly ſworn 
and inrolled. /. 26. | 
And ſuch penalty ſhall be applied, by the ſaid deputy 
lieutenants, in providing a ſubſtitute for the perſon who 
paid the ſame (who ſhall be ſworn and inrolled in like 
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manner as other ſubſtitutes); and if any ſurplus ſhall 


remain, the ſame ſhallbe paid tote colonel or commandin 
officer, to be applied as part of the regimental ſtock, 51, 
And if any perſon ſhall receive any money to ſerve as a 
ſubſtitute or volunteer, and ſhall neglect to appear at the 
uſual meeting appointed for ſwearing the militia men, or 
before ſome one deputy lieutenant as aforeſaid ; he ſhall, 
on conviction before one deputy lieutenant or juſtice, be 
obliged to return the money to the perſon from whom he 
received it; and ſhall alſo forfeit and pay to ſuch perſon 


Subſtitutes not 
appearing to be 


ſworn. 


any ſum not exceeding 208. at the diſcretion of ſuch de- 


puty lieutenant or juſtice; and if ſuch offender ſhall not 
immediately return the money, and likewiſe pay the ſaid 
| $ | penalty, 
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penalty, be chall be committed to the common gaol or 
houſe of correction for 14 days, or until the ſaid ſum 
- ſhall be returned. 44 

And when any balloted man ſhall have engaged any 
perſon to ſerve as his ſubſtitute, or any churchwardens 
or overſeers ſhall hive engaged any perſon to ſerve as a 
volunteer as aforeſaid, and after ſuch perſon hath been 
inrolled, ſhall refuſe to pay the ſum agreed on; it ſhall be 
lawful for any juſtice, and he is required to order ſuch 
ſum as (hall. appear to him to be due, to be paid to the 
perſon ſo engaged; and ſuch juſtice {hall proceed therein 


in the ſame manner as directed by 20 G. 3. c. 19. for the 


Balloted man 
changing bis 
place of abode. 


e being 
oted. 


Quakers refuſing 
to pay the rate 
made for volun- 


tecrs. 


* 


recovery of ſervants wages. / 45. 

And every perſon choſen by lot ſhall be liable to ſerve, 
although he may have removed from the place where his 
name was inferted in the liſt, provided he was reſiding in 
ſuch place at the time the liſt was prepared. /. 32. 

And if any qualer ſhall be balloted, and ſhall refuſe or 
neglect to appear and take the oath and ſerve in the militia, 
or to provide a ſubſtitute to be approved as aforeſaid, two 
deputy lieutenants ſhall, if they think proper, upon as rea- 
fonable terms as may be, provide and hire a fit perſon to 
ſerve as his ſubſtitute, who ſhall take the ſaid oath, and 
be inrolled in like manner as other ſubſtitutes ; and two 
deputy lieutenants may levy (H) by diſtreſs and ſale of the 
goods and chattels of ſuch quaker, ſuch ſum as ſhall be 
neceſſary todefraythe expence of providing ſuch ſubſtitute, 
rendering to ſuch quaker the overplus (if any) after deduct- 
ing the charges of ſuch diſtreſs or ſale : and if ſufficient 
diſtreſs cannot be found, and it ſhall nevertheleſs appear 
ſatisfactorily to ſuch deputy lieutenants, that ſuch quaker 
is of ſufficient ability to pay the ſum of 101. they may 
commit (I) him to the common gaol for three months, or 
until he has paid ſuch ſum of money as ſuch deputy lieu- 
tenants ſhall have agreed to pay for ſuch ſubſtitute. / 35. 

And if any meaſures ſhall be uſed in making ſuch diſtreſs, 
which may by ſuch quaker be thought oppreſſive, he may 
complain to the deputy lieutenants at their next meeting, 
who ſhall hear and finally determine the fame. Id. 

And where any rate ſhall have been made for providin 
of volunteers, and the churchwardens or overſeers ſhal 
make complaint to a juſtice, that any quaker refufes to pay 
his rate, ſuch juſtice ſhall order ſuch coſts and charges to 
be paid for levying ſuch diſtreſs as he ſhall think reaſon- 


able, not exceedifig 10 5. on each of the ſaid quakers where 
j there 
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chere are no more than two, and where there are a greater 

number, not exceeding 5s. on each. /. 36. 

But no, perſon ſhall, be deemed a quaker within the Who ſhall be 

8. . * I 7 deemed quakers, 

meaning of this act, unleſs he ſhall produce at ſome ſubdi- 1 
viſion meeting a certificate under the hands of two repu- 
table houſekecpers of the people called quakers, acknow- 
ledging ſuch man to be one of their perſuaſion. Id. 

No perſon having, ſerved, per/onally or by ſubſtitute ac- Balloted man 
cording to the direction of this, or any former act, thall e 
be obliged to ſerve again, until by rotation it comes to his 4. 
turn. tos le loop 16 lor non 1 
But no perſon, who ſerved only, as a ſulſtitute ſhall by Subttitute not 
fuch ſervice be exempted from ſerving again, if he. ſhall 4{charged. 
be balloted. Id. r 
And if any ſervant. whatever, hired by the year, or Servants to be 
otherwiſe, ſhall be inrolled as a militia man, and any diſ- Pd heit wages 

pute ſhall ariſe between him and his employer, touching 
any money due to him for ſervice performed before the 
time of ſuch ſwearing and inrollment, or of his being 
obliged to quit his ſervice by being called out to join the 
militia in which he ſhall have been ſworn and inrolled; 
one juſt ice of the county or place where ſuch employer 

ſhall inhabit, on complaint made within 7hree months 
from the time of quitting, the ſaid ſervice, may hear and 
determine the ſame, and order payment of ſo much wages 
in proportion to the ſeryice pexformed, as he ſhall think 
reaſonable : Provided the ſum in queſtion does not exceed 
twenty pounds ; and in caſe of non-payment for 21 days, 
may, tevy the ſame by diſtreſs. / 43. ER, 

Note, After every ſubdiviſion meeting, the clerk of the Copies of the 
ſaid meeting ſhall, within 14 days after each meeting, rolls 36 be tran 
tranſmit to the clerk of the general meetings, fair and true x 
copies of the rolls ſigned at the ſaid meetings. /. 49. 

And ſuch ſubdiviſion clerk ſhall alſo, as ſoon as the 
militia men are inrolled, likewiſe tranſmit to the colonel 
or commanding. officer a liſt ſpecifying the names, trades, 
and uſual places of abode, of all ſuch militia men as are 
inrolled, and if ſubſtitutes, the names, trades, and places 
7 of the perſons in whoſe room they were inrolled. 

20. | | 3 bs 


IX, Inliſting and beating up for volunteers. 


If any officer, ſerjeant, or other perſon, ſhall wilfully and Tliting into 


knowingly inlift any man to ſerve in his majetty's other . ela. 
: II force 


Militia. 


forces, who at che time of ſuch inliſting ſhall be inrolled 


or engaged to ſerve in the militia; every ſuch inliſting 


, ſhall be deemed null and void. And if any militia man; 


Or offering to 
ſer ve in the mi- 
litia elſewhere, 


Perſons know- 
ingly inlifting a 
militia man for- 
eit 201, 
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regulars, offer- 
ing to ſerve in 
the militia. 


Beating up for 
volunteers, 


at the time of offering to inliſt, ſhall deny to ſuch perſon 
recruiting for men, that he is a militia man then-aQtually 
inrolled and engaged to ferve (which ſuch officer, ſer- 
jeant, or other perſon! is required to aſk every than offet- 
ing to inliſt) 3 or ſhall offet himſelf to be inrolled and ſerve 
in any other regiment, battalion, or independent company 
of militia ; every militia man ſo offending ſhall, on convic- 
tion, upon the oath of one witneſs, before one juſtice, be 
committed to the common gaol or houſe of correction, for 
any time not exceeding fix months, over and aboye any 
penalty or puniſhment” to which he ſhall be otherwiſe 
liable; and from the day on which his engagement to 
ſerve in the militia ſhall end, and not ſooner, ſhall betong 
as a foldier to the corps in which he ſhall have been fo 
lied. 26 G.3. e. 10% . 0 
And if any officer, ſerjeant, or other perfon, ſtall in- 
liſt any man, knowing him to belong to the militia, or 
without aſking him if he does, he ſhall forfeit for every 
ſuch offence 201. Il. 58 5 
And if any perſon ferving in the regular forces ſhall 
offer himſelf to ſerve and be inrolled as a ſubſtitute in the 
militia, he ſhall forfeit and pay 101. to the informer ; or 
be committed to the common gaol or houſe of correction, 
for any time not exceeding three months. 1d. . 
And if anyperfon ſhall give orders to any ferjeant, dram- 
mer, or othet perſon ſerving in the militia, to beat up in 
any city, town, or place, for volunteers to ferye in the 
militia, the perfon who ſtrall give ſuch orders ſhall, on proof 
thereof upon oath before one juſtice; forfeit 20l.; one 
moiety whereof ſhall go to the informer. And if fuch ſer- 
jeant, drummer, or other perſon, ſhall refuſe to declare 


upon oath, before fuch juſtice, from whom he received fuch 


orders, ſuch juſtice may commit him to the houfe of cor- 
rect ion for any time not exceeding three months. / 48. 
But by 34 C. 3. c. 16. (a) power is given to augment the 
militia, - And by 34 C. 3. c. 47. it is enacted, that during 
the continuance of the war, it ſhall be lawful to beat up for 
volunteers in any City, town, or place, to be added to the 


militia; which volunteers ſhall take the following oath: 


* 


(a) This act is in force till iſt January 1795 only, and 
from thence to the end of the next ſelſion of parliament, 


#- T A; B. 


Militia. .” 


2 B. do fincerely ſwear, that I will be. faithful, and bear Oath, 
true allegiance to his majeſty king George; and Ido ſavear 
that I am a proteſtant, and that I will faithfully ſerve in the 
militia within the kingdom of Great Britain, for the defence 
4 the ſame, during the continuance of the preſent war with 
rance, or for any leſſer time, until his majgſiy ſhall order 
and direct my diſcharge. 


Which oath ſhall be adminiſtered by the perſons ap- 
pointed to adminiſter oaths to ballotted men, or by any juſ- 
tice where ſuch volunteer ſhall have been enliſted. / 6, 7. 


X. Men trained for the artillery, or who have ſerved 


three years at ſea, may be diſcharged, and others 
raiſed, | 


By 35 G. 3. c. 83. After reciting, that in the preſent Men trained for 
conjuncture it is expedient to augment the artillery, and e * 
to transfer to the navy ſuch ſeafaring men as are now their requeſts 
ſerving in the militia, it is enacted, that the colonel or 
commanding officer or any corps of militia, ſhall diſcharge 
any number of private men trained as artillery men, if 
any ſuch there be, not exceeding one out of every 50 of 
the whole effective eſtabliſhment of ſuch corps, who ſhall 
deſire ſuch diſcharge, for the purpoſe of inliſting themſelves 
in the artillery. /. t. 

And his majeſty may direct the colonel or commanding And alſo men 
officer of every ſuch corps of militia, to diſcharge every wo have terved 
private man who ſhall deſire the ſame, for the purpoſe of (EF 
entering into the navy, and ſhall have agreed to enter into 
ſuch ſervice, and who ſhall prove, to the ſatisfaction of 

ſuch officer, that he has bona fide ſerved at leaſt three years 
at ſea; and every ſuch private man, on proof on oath be- 
fore a Juſtice where ſuch corps ſhall be, as well in regard 
to the time of his ſervice at ſea, as to other circumſtances 
neceſſary to ſatisfy ſuch colonel or commanding officer of 
the fact of ſuch ſervice, ſhall be entitled to his diſcharge, 
and if approved of by the officer appointed for this ſervice, 
he ſhall be enrolled to ſerve in the navy, and ſhall be ſub- 
ject to the ſame terms, conditions, rules, regulations, and 
proviſions as men raiſed for the navy by 35 G. 3. c. 19. 
and ſhall be liable to ſerve during the continuance of the Time for which 
preſent war and for three calendar months after, if the _ men ſhall 
thip he ſhall be on board be in any port of Great Britain, ny. _ 
or otherwiſe for three calendar months next after the 
arrival of ſuch ſhip. /. 2. | 
VoL. III. N Provided, 
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Provided, that there ſhall not at any one time be diſ- 
charged more than one in ten of all the private men then. 
inrolled, until other men, according to the directions of. 
this act, ſhall be inrolled in their place; and when ſuch 
colonel or commanding officer ſhall have diſcharged one 
in ten as aforeſaid, he ſhall cauſe certificates of the num- 
ber of men fo diſcharged, ſigned by the adjutant, to be 
tranſmitted to the officers of the ordnance and admiralty 
reſpectively, which ſhall contain the names of the men ſo 
diſcharged, and of the officers of the artillery or navy 
reſpeCtively to whom they were delivered. . 3. 

And the lieutenant and deputy lieutenants reſpeCtivel 
of the county or place to which ſuch men ſo diſcharged do 
belong, and alſo the colonel or commanding officer, and 
every other commilhoned officer, duly authorized by ſuch 
commanding officer ſhall be empowered, by beat of drum, 
or otherwiſe, to raiſe volunteers to be inrolled as private 
men in the room of thoſe diſcharged ; and the colonel or 
commanding officer, when the number of men ſo diſ- 
charged ſhall be replaced by new recruits, ſhall certify the 
ſame under his hand, to the ſecretary at war; and upon 
receiving directions from his majeſty, ſhall diſcharge ſuch 
further number of private men as ſhall defire it, not ex- 
ceeding the proportions aforeſaid, which ſhall be replaced 
in manner aforeſaid ; and ſo on from time to time as long 
as any ſuch private men ſhall be deſirous of their diſcharge, 
until the proportion herein before ſpecified ſhall have been 
ſupplied for the artillery, and until all the ſeamen deſirous 
of entering into the navy ſhall have been diſcharged for 
that purpoſe in manner aforeſaid; and all ſuch men ſo 
diſcharged, ſhall be entitled to the uſual allowance of 
bounty paid to men entering the artillery and navy. / 4. 

And all volunteers, who ſhall be inrolled in the place of 
thoſe ſo diſcharged, ſhall be intitled to the ſame allowance 
of bounty, ſubſiſtence, arms, and cloathing as other mili- 
tia men; and the colonel or commanding officer {hall 
from time to time certify to his majeſty, the number ot 
volunteers ſo inrolled, until the whole number of diſ- 
charged men ſhall be replaced; and all men ſo engaged to 
ſerve, ſhall be inliſted to ſerve for the ſame period for 
which the perſons were liable to ſerve whoſe places they 
ſupply. / 5. 

And for every man ſo diſcharged, the colonel or com- 
manding officer ſhall be entitled to receive 10 guineas, to 
provide other men to replace thoſe ſo diſcharged : and the 
officers of artillery and navy reſpectively, appointed to 

10 1 receive 
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receive ſuch men ſo diſcharged, ſhall deliver to ſuch eolo- 
nel or commanding officer, a certificate under his hand and 


ſeal, of the names of every man ſo diſcharged, the corps 


of militia from which, and the ſervice into which he is en- 
tered, which certificate ſhall be atteſted by ſuch command- 
ing officer or adjutant of militia, and be tranſmitted to the 
receiver-general of the land tax for the county or place to 
which ſuch corps belongs, which ſhall entitle ſuch colonel 
or commanding officer to receive 10 guineas for every man 
ſpecified in ſuch cercificate, to be applied for the purpoſes 
aforeſaid; and every ſuch receiver-general ſhall, on de- 
mand, and production and delivery of ſuch certificate, pay 
the ſaid ſum out of monies in his hand, taking a receipt 
for the ſame ;z which ſhall be alloved in his accounts. /. 6. 


XI. Training and exerciſe. 


The militia ſhall be trained and exerciſed in manner 
following: that is to ſay, by regiment, battalion, or inde- 
pendent company, once in every year for 28 days together, 
at ſuch time and place as ſhall be leaſt inconvenient to the 
public, to be appointed by a general meeting of the lieu- 
tenancy to be holden as before directed, or in default of 
ſuch meeting being holden, then by the lieutenant, or by 
three deputy lieutenants authorized by his majeſty to act 


when the lieutenant ſhall be out of Great Britain as afore- 


ſaid. And during ſuch time as the militia ſhall be aſſem- 
bled to be trained and exerciſed, all the proviſions in any 
act which ſhall be then in force for puniſhing mutiny and 
deſertion, and the better payment of the army and their 
quarters, ſhall be in force with reſpect to the officers and 
private men of ſuch militia in all caſes whatſoever, but not 
to extend to life or limb. 26 G. 3. c. 107. % 68. 

And notice of the time and place of exerciſe ſhall be 
ſent by the clerk of the general meetings to the chief con- 
ſtables, with directions to forward the ſame to the conſta- 
bles, or other officers of the ſeveral pariſhes or places 
who ſhall cauſe ſuch notice to be fixed on the doors of 
their churches or chapels reſpectively; or if any place ſhall 
have no church or chapel belonging to it, on the door 
of the church or chapel of ſome pariſh or place thereto 
adjoining. And all ſuch militia men ſhall duly attend at the 
time and place of exerciſe according to ſuch notice. /. 69. 

And the clerks of the ſeveral ſubdiviſion meetings ſhall, 
ten days at leaſt before the time ſo appointed for the an- 
nual exerciſe, cauſe a full mel true liſt, ſpecifying the name 
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| and. date of the inrollment of all the men inrolled within 
each ſubdiviſion, to be tranſmitted to the commanding 
officer, or perſon appointed by him to receive the ſame ; 
and thall cauſe a duplicate of ſuch liſt to be tranſmitted 
in like manner to the adjutant. / 70. 
Two thirds of And at the firſt meeting for annual exercife after the 
et * paſſing of this act, the commanding officer ſhall, on the 
firſt day on which ſuch regiment, battalion, or independ- 
ent company is directed to aſſemble, and in the preſence of 
ſuch deputy heutenanrs and officers as ſhall be then and 
there aſſembled, cauſe ſuch number of perſons inrolled to 
be choſen by ballot out of the liſt returned for each ſubdi- 
viſion, as ſhall be equal to two-thirds of the complete 
number that ought to have been inrolled on the liſt of ſuch 
ſubdiviſion: But where the number of men cannot be di- 
vided into three equal parts, the two-thirds to be ſo choſen, 


ſhall be computed upon the next higheſt number that can 
be divided into three equal parts. / 71. 


The day after And on the day next after ſuch ballot, the commanding 
3 officer ſhall cauſe the regiment, battalion, or independent 
muſtered. company to be muſtered, according to the ſubdiviſion for 


which each perſon ſhall have been inrolled to ſerve, and 
ſhall cauſe the roll of each reſpeCtive ſubdiviſion to be 
publicly called, and as the name of each perſon ſhall be 
read over, he ſhall declare whether ſuch perſon is, or is 
not balloted. /. 72. 
And the vacan= And if any vacancy fhall happen by the death or diſ- 
cies to be filed charge of any perſon ſo balloted, or by the expiration of 
_ the term of his ſervice, the commanding officer ſhall, at 
the next meeting for annual exerciſe, ballot in the manner 
before directed, for ſuch further number as ſhall be want- 
ing to complete the full proportion of two-thirds of the 
number of which ſuch regiment, c. ought to conſiſt, 
Men balloted / * the men ſo balloted ſhall be trained and exerciſed 
to be exerciſed, for the time and in the manner before directed, during 
— 9 every year for which they are inrolled, and the remainder 
ſnall be diſcharged from further attendance during the re- 
mainder of the term appointed for annual exerciſe. /. 74. 
Thoſe diſcharg= But the men ſo diſcharged ſhall, during the time they 
ed to be ſubject remain in the town or place where ſuch regiment,, &c. 
22 0 is aſſembled, be ſubject and liable to the ſame orders, 
main, 4 regulations, penalties, and puniſhments, as thoſe ſo choſen 
to be trained and exerciſed ; unleſs they ſhall be uſually 
reſident, or have their place of abode in ſuch town or 


lace. [+ 70 | 
F EY Provides 


Provided always, that ſuch perſons ſo diſcharged ſhall, 
and are required perſonally to appear at any ſubſequent 
time or place of exerciſe, of which like notice ſhall be 
given as aforeſaid, and on default of ſuch appearance, ſhall 
be ſubjeCt to the ſame penalties and puniſhments as any 
other perſons inrolled to ſerve are ſubject to. /. 76. 

Provided alſo, that if any inrolled perſon who ſhall not 
be balloted, ſhall offer himſelf as a volunteer to be trained 
and exerciſed, in the. room of any who ſhall be balloted, 
the commanding ofkcer may accept ſuch volunteer in the 
room of ſuch balloted perſon, who ſhall be trained and 
exerciſed in the ſame manner, and under the ſame regu- 
lations, and for the ſame term as if he had himſelf been 
balloted. 7. TT 

And every militia man (not labouring under any infir- 
mity incapacitating him) who ſhall not appear at the time 
and place appointed for annual exerciſe, notice having been 
publiſhed as aforeſaid, ſhall be deemed a deſerter; or hav- 
ing joined the corps, ſhall deſert or abſent himſelf, and 
ſhall not be apprehended during the time of ſuch exerciſe; 
ſhall in either caſe forfeit and pay 20]. which if not 
immediately paid, one juſtice, before whom he ſhall be 
convicted, ſhall commit him to gaol for {ix months, or 
until he ſhall have paid the ſaid penalty. / 82. 

And if the commanding othcer, or adjutant, or officer 
commanding the company to which ſuch offender belongs, 
ſhall receive information of the place where he ſhall be or 
reſide, he may, by writing under his hand, deſcribe ſuch 
offender, and alſo certify that he did not join the regiment 
at the time of annual exerciſe, or deſerted during ſuch ex- 
erciſe [as the caſe may be], and ſend the ſame by a ſer- 
jeant, corporal, or drummer, to the adjutant or ſerjeant 
major of the militia of the county or place wherein ſuch 
offender is ſuppoſed to be; and the adjutant or ſerjeant- 
major, to whom ſuch certificate ſhall be ſent, ſhall direct 
a party of the ſerjeants, corporals, or drummers of the 
regiment to which he belongs, to aſſiſt in apprehending 
ſuch offender, and in conveying him before ſome juſtice of 
the county or place where he is apprehended ; and if, on 
confeſhon, or oath of one witneſs, or the knowledge of 
ſuch juſtice, he ſhall be found guilty of ſuch offence, ſuch 
adjutant or ſerjeant major ſhall order a like party, to con- 
vey him to the head quarters of the corps of militia of the 
next county or place, in the way to where he belongs, 
and ſhall deliver him to the adjutant or ſerjeant-major 
thereof, who ſhall cauſe him to be conveyed on in like 


N 3 manner 
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manner to the next county or place, until ſuch offender 


ſhall be delivered into the cuſtody of the adjutant of the 
corps to which he belongs; who ſhall take him before a 


juſtice to be dealt with as aforeſaid. And from the time 


of his being ſo apprehended, until he is brought before 
ſuch juſtice, he ſhall be ſubliſted at the rate of 6d, per day, 
from the ſtock of the county or place to which he belongs; 
for which ſuch juſticc ſhall make an order upon the trea- 


ſurer of ſuch county or place. /. 92. 
It ſhall be lawful for the mayors, bailiffs, conſtables, 


and other chief magiſtrates and officers of cities, towns, 


pariſhes, tithings, and other places, and, in their defauit, 
or abſence, for a juſtice of the peace inhabiting in or near 
ſuch place, but for no others; and they are hereby required 
to quarter and billet the ofhcers and private men, at the 
times when they ſhall be called out ro annual exerciſe, in 
inns, livery ſtables, alchouſes, victualling houſes, and all 
houſes of perſons ſelling brandy, ſtrong waters, cyder, 
wine, or metheglin, by retail; on application to them 
made by the lieutenant, or by the colonel or commanding 
officer. And when the militia is not embodied, the 
mayors and other chief magiſtrates and officers as afore- 
ſaid, or, in their default or abſence, one juſtice as afore- 
ſaid, may, and are and is required to order and provide 
convenient lodging in ſuch houſes as aforeſaid, for the 


ſerjeants, corporals, and drummers. /. 78. 


And during the annual exerciſe, the captain or com- 
manding officer of every company may put the men of 
his company under ſtoppages not exceeding 6d, a day, 
for providing them with linen, ſtockings, and other ne- 
ceflaries, and for repairing any arms which ſhall have been 
broken or damaged by ſuch perſons* neglect; but ſhall 
account with each man for ſuch ſtoppages ; and after hav- 
ing deduCted what has been laid out, ſhall pay him the 
remainder (if any) before he be diſmiſſed from ſuch exer- 
ciſe. /. 87. 

And if any militia man ſhall, on his march, or at the 
place of annual exerciſe, be diſabled by ſickneſs, or other- 
wiſe, one juſtice, or the mayor or chief magiſtrate of any 


city or place, where ſuch man ſhall then be, by warrant 


under his hand and ſeal, may order ſuch relief as he ſhall 

think reaſonable, to he given to him by the officers of ſuch 

pariſh or place which officers ſhall, upon producing an 

account of ſuch expences to the treaſurer of the county or 

lace for which ſuch man ſhall ſerve (ſuch account being 

firſt allowed under the hand of one juſtice) be . 
a uc 
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ſuch expences; and ſuch treaſurer ſhall be allowed the 
ſame in his accounts. // 79. 

And when the militia ſhall be called out to be trained 
and exerciſed, any juſtice of any county, riding, or place, 
being thereunto required by an order from the lieutenant, 
or a deputy lieutenant, or from the colonel or other chief 
commiſſioned officer, of any corps or detachment of mili- 
tia, being within ſuch county, riding, or place, to iſſue 
his warrant to the chief conſtables, petty conſtables, or 
other officers, of the hundreds, pariſhes, tithings, or 
places, from, through, near, or to which any ſuch corps of 
militia, or detachment thereof, ſhall be ordered to march, 
requiring them to provide ſuch ſufficient carriages to con- 
vey the arms, clothes, accoutrements, powder, match, 
bullets, and other ſtores, with able men to drive ſuch car- 
riages, as ſhall be mentioned in ſuch order; but in caſe 
ſuch ſuſſicient carriages and men cannot be provided within 
ſuch county, riding, hundred, diviſion, or place ; then an 
juſtice for any adjoining county, riding, or place, ſhall, 
upon ſach order as aforeſaid being ſhewn to him, iſſue his 
warrant in like manner within ſuch adjoining county, 
riding, or place, for the purpoſes aforeſaid, to make up 
ſuch deficiency of carriages and men. /. 80. 

And ſuch lieutenant, deputy lieutenant, colonel, or 
other chief commiſſioned officer, requiring ſuch carriages 
and men, ſhall at the ſame time pay to every ſuch chief 
conſtable or other officer for the uſe of the perſon who 
ſhall provide ſuch carriages and men, the ſum of 18. for 
every mile any waggon with five horſes, and any wain 
with ſix oxen, or with four oxen and two horſes, ſhall tra- 
vel; and gd. forevery mile any cart with four horſes ſhall 


travel, and ſo in proportion for carriages drawn by a leſs 


number of horſes or oxen, for which ſuch chief conſtable 
or other officer ſhall give a receipt. IA. 

And ſuch chief conſtables, petty conſtables, or other 
officers, ſhall order and appoint ſuch perſons having car- 
riages within their reſpective diviſions as they ſhall think 
proper, to provide and furniſh ſuch carriages and men, 
according to ſuch warrant ; which perſons ſo ordered ſhall 
provide and furniſh the ſame accordingly, for one day's 
journey and no more. 4d. 

And in caſe any ſuch chief conſtables, conſtables, or 
other officers, ſhall be at any charge {or ſuch carriages, 
over and above what is ſo received by them as aforeſaid, 
ſuch overplus ſhall be borne by every county, riding, or 
placę where ſuch ——— expence ſhall be incurred, 5 

4 6 
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be repaid to them without fee, by the treaſurer out of the 


public ſtock. /. 80. 


And all muſkets for the ſervice of the militia ſhall be 
marked with the letter M, and the name of the county or 
place to which they belong. // 85. | 

And if any militia man ſhall ſell, pawn, or loſe, any of 
his arms, clothes, or accoutrements, or neglect or refuſe 
to return the ſame in good order, to his captain or perſon 
appointed to receive the ſame, he ſhall forfeit not exceed- 
ing 31. and if not immediately paid, the juſtice before 
whom he is convicted ſhall commit him to the houſe of 
correction for any time not exceeding three months, or 
until ſuch penalty be paid. 71d. 

If any perſon ſhall knowingly and willingly buy, take 
in exchange, conceal, or otherwiſe receive, any arms, 
clothes, or accoutrements, belonging to any militia man, 
on any pretence whatſoever, he ſhall forfeit 51.; which if 
not immediately paid, and he ſhall not have ſuthcient goods 
whereon to levy the ſame ; the juſtice before whom he is 
convicted, ſhall commit him to gaol for three months, or 
ſhall cauſe him to be publicly whipped ; at the diſcretion 
of ſuch juſtice. / 86. 

And the arms, when the militia are not embodied, ſhall 
be kept in ſuch convenient place, as the colonel, or (where 


there is no colonel) commanding officer ſhall direct, with 


the approbation of the lieutenant. / go. 

And one third part of the ſerjeants, corporals, and 
drummers ſhall conſtantly refide within the city, town, or 
place where the arms are kept, and ſhall be under the 
command of the adjutant, who ſhall act in ſuch command 
under the orders of the colonel, or (if there is no colonel) 
commanding officer. /. 91. _ 

And no ſcrjeant, corporal, or drummer, ſhall be abſent 
from ſuch city, town, or place, without a regular furlough 
from his colonel or commanding officer ; on pain of being 
liable to be apprehended as a deſerter. I. 7 

And ſuch adjutant ſhall never abſent himſelf from ſuch 
city, town, or place, without leave of the colonel, or 
(where there is no colone]) of the commanding officer. I. 

Provided nevertheleſs, that whenever ſuch adjutant ſhall 


be abſent with leave as aforeſaid, then ſuch ſerjeants, cor- 


porals, and drummers, ſhall be under the command of the 
ſerjeant- major, or of ſome ſerjeant to be appointed by 
ſuch adjutant, with the approbation of ſuch colonel or 


commanding officer, to act as ſerjeant-major during the 


abſence of ſuch adjutant. 1d. 
15 And 
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And the colonel or commanding officer of every regi- 
ment, battalion, or independent company ſhall, as often as 
they ſhall be called out to annual exerciſe, return to his 
majeſty's lieutenant a true ſtate thereof; and if he ſhall 
refuſe or neglect for fix months after the annual exerciſe 
ſo to do, he ſhall forfeit 10ol. / 81. 

And the adjutant, or in his abſence the ſerjeant-major, 
ſhall make a monthly return of the true ſtate of the ſer- 
jeants, corporals, and drummers, to the lieutenant of the 
county, and to the commanding officer ; and in default 
thereof, ſuch adjutant or ſerjeant-major ſhall be ſubjeCt to 
ſuch puniſhment as a court martial ſhall adjudge. / 91, 

The lieutenant, or three deputy lieutenants of ever 
county, riding, or place, where the militia ſhall be raiſed, 
ſhall, on or before the 25th day of December yearly, tranſ- 
mit a certificate to the clerk of the peace, containing an 
account of the names, number, and rank of the officers, 
and the number of private men of the militia in that year, 
and the time during which ſuch militia hath been trained 
and exerciſed ; and every ſuch clerk of the peace ſhall de- 
liver ſuch certificate to the juſtices at their general quarter 
ſeſſions next after 25th December yearly, on the day on 
which ſuch ſeſſions ſhall be opened, and the ſame ſhall be 
filed amongſt the records of ſuch ſeſſions. And where no 
ſuch certificate ſhall be received by the clerk of the peace 
as aforeſaid, he ſhall certify the ſame under his hand and 
ſeal to the juſtices ſo afſembled, and the ſame ſhall be filed 
in like manner. /. 116. 

And ſuch clerk of the peace ſhall within 14 days after 
ſuch ſeſſions, tranſmit to the treaſury, and alſo to the re- 
ceiver-general of the land tax, a copy ſigned by him of 
every certificate which he ſhall have received as aforeſaid : 
and where ſuch certificate ſhall have been omitted, he 


ſhall in like manner certify ſuch omiſſion, and that he 
hath certified ſuch omiſſion to the juſtices at ſuch ſeſſions, - 


and required them to proceed according to the directions 
of this act. /. 124. 155 

And if any clerk of the peace ſhall refuſe or wilfully 
neglect to receive, deliver, file, make, record, or tranſ- 
mit any ſuch certificate as aforeſaid, he ſhall forfeit 1001. 
and his office, and be rendered incapable of having, 
receiving, or holding any office of truſt, civil or military, 


under the crown. / 126. | 
XII. Cloathing and pay. 


The pay of the embodied militia will be ſpecified when we 
come to treat of their being drawn out into actual . 
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The pay of the unembodied militia is directed by annual 
acts. That which is here ſpecified is the 39 G. 3. c. 97. 
By which it is enacted, that in every place where the mili- 
tia is or ſhall be raiſed, the receiver- general of the land tax 
for ſuch place ſhall iſſue and pay as followeth: For the 
pay of the ſaid militia for 4 calendar months in advance, 
at the rate of 6s, a day ſor each adjnutent ; 18. for each ſer- 
Jeant, with the addition of 28. 6d. a week for each ſerjeant- 
major ; 6d. a day for each drummer, with the addition of 
6d. a day for each drum-major ; and at the rate of 8d. a 
day for each corporal ; and at the rate of 4d. a month for 
each private man and drummer for defraying contingent ex- 
ences, one penny whereof to be applied to the hoſpital ex- 
pences when they are out upon their annual exerciſe; and 
for half a year's ſalary for the clerk of the regiment or batta- 
lion at the rate of gol. a year; and to the clerk of the ge- 
neral meetings at the rate of 51. 58. for each meeting; and 


to the ſeveral clerks of the ſubdiviſion meetings at the rate of 


11. 18. for each meeting; and alſo for c/oathing, after the 
rate of 31. 108. for each ſerjeant, and 21. for each drum- 
mer, with the addition of 11. for each ferjeant-major and 
drum-major ; and 21. for each corporal, [where they have 
not been cloathed within two years, ] and with reſpect to 
the private man at the Tate of 11. 128. for each private 
man choſen by ballot to be trained and exerciſed. /. 1, 
All which ſums of money aforeſaid (except what ſhall 
be due to the clerks of the meetings, and except what ſhall 
be due for cloathing) ſhall, where the militia has never 
been embodied, be paid by the receiver-general into the 
hands of the clerk of the regiment or battation, on his 
producing his warrant of appointment to fuch office under 
the hand and ſeal of his majeſty's heutenant ; and where 
the militia has been embodied, into the hands of the clerk 
of the regiment or battalion, on his producing his warrant 
of appointment to fuch office under the hand and ſeal of 
the colonel, or, where there is no colonel, of the com- 
manding officer, notwithſtanding ſuch militia fhall have 
been diſembodied; and where the militia ſhall be formed 
into independent companies, ſuch fums ſhall be paid by 
the recciver-general into the hands of the reſpective cap- 
tain of ſuch independent company, or to ſuch perfon ag 
ſuch captain ſhall authorize to receive the fame. /. 2. 
And the ſaid receiver-general ſhall alſo within 14 days 
after the expiration of the third calendar month from the 
time of the (aid firſt payment, make a ſecond payment for 
four calendar months in advance; and within 14 days after 


the expiration of the third calendar month from the 1 5 
0 


1 
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of the ſaid ſecond payment, make a third payment for four 
calendar months in advance; for the pay and contingent 
expences of the militia, and for the allowances to the regi- 
mental or battalion clerk: and the receipt of ſuch clerk, 
and of ſuch captain of an independent company, or of the 
perſon authorized by him as aforeſaid to receive the ſame, 
ſhall be a ſufficient diſcharge to the receiver-general. /. 2. 

And the clerk of the regiment or battalion ſhall forth- 
with, after the receipt of ſuch ſums as aforeſaid, pay or 
cauſe to be paid one calendar month's pay in advance to 
the adjutant; and to the captain or commanding officer of 
each company two month's pay in advance for the ſerjeants, 
drummers, and corporals; and alſo to the commanding 
officer of the company to which the ſerjeant- major and 
drum-major ſhall belong, two months pay in advance for 
ſuch ſerjeant and drum- major; and fo from time to time 
ſo long as any money on that account ſhall remain in his 
hands. | 

Which pay, every ſuch captain or commanding officer 
ſhall diſtribute to each perſon belonging to his company, as 
it ſhall become due; and ſhall once in every year give in 
to the clerk of the regiment or battalion (or if captain of 
an independent company, to the receiver-general) an 
account of the ſeveral payments he ſhall have made in 
purſuance of this act, according to the following form: 


Per Contra — Cr. 
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And ſhall pay back to the ſaid clerk or to the receiver- 
general, as the caſe ſhall be, the ſurplus (if any) remaining 
in his hands. /. 3. . 

Provided, that in caſe the commanding officer of any 
regiment, battalion, or independent company ſhall certify 
in writing to the clerk of the ſame, that he hath diſ- 
charged any ſerjeant or drummer as unfit for ſervice ; 
in fuch cafe no pay ſhall be iſſued for the perſon ſo 
diſcharged, until another be duly appointed by him: 
And that no payment be made to any ſerjeant or drum- 
mer who hath been ſo diſcharged, or who hath not 
previouſly been approved of by the commanding officer, 
in caſe of vacancy by death or otherwiſe. /. 4. 

And the clerk of each regiment or battalion, out of the 
money hereby directed to be paid to him for defraying 
the contingent expences, ſhall yearly pay to the colonel 
or commanding officer one penny a month for each pri- 
vate man and drummer, for defraying the hoſpital expences 
during the time of the men's being abſent from home on 
account of their annual exerciſe; and ſhall from time to 
time pay ſuch ſums as may be neceſſary for the repair of 
arms, and the carriage and removal thereof, upon an 
order in writing ſigned by the colonel or commanding 
officer; and after payment of ſuch ſums as ſhall be 
drawn on him by ſuch colonel or commanding officer as 


| aforeſaid, he ſhall yearly make up an account of all ſuch 


money, and the expenditure thereof, and of the balance 
remaining in his hands, which ſaid balance ſhall form a 
ſtock purſe for the uſe of the regiment, and tranſmit 
the ſame to the colonel or commanding officer to be by 
him examined, allowed, and ſigned ; and the account fo 
allowed and ſigned ſhall be the proper voucher and ac- 
N of ſuch clerk for the application and diſpoſal of 
uch money. | 

And the money hereby directed to be iſſued for the 
contingent expence of each independent company ſhall be 
in like manner applied to the particular uſe of ſuch inde- 
pendent company by the captain thereof; and ſhall yearly 
be in like manner accounted for to the receiver-general, 
whoſe allowance of ſuch account ſhall in like manner be 
the proper voucher for the expenditure and diſpoſition 
thereof. / 6. | | 

And the ſaid regimental or battalion clerk may retain 
to his own uſe, out of the money ſo by him received, 
ſuch further ſums as ſhall complete the allowance herein- 
before made for his ſalary. /. 7. 3 
1 n 
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And the receiver- general, ſo ſoon as he fhall receive a 


warrant under the hand of the colonel or commanding 
officer certifying the receipt of the cloathing, which cer- 
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Receiver - general 
to pay for the 
cloathing. 


tificate ſhall ſpecify the number of ſerjeants, corporals, 


drummers, and private men for whom the ſame ſhall have 
been ſupplied ; and an order from the faid colonel or com- 
manding officer for the money due for the ſame, payable 
to the perſon who furniſhed the ſaid cloathing ſhall pay 
the ſum mentioned in ſuch order to the perſon entitled to 
receive the ſame, (provided the ſaid cloathing, ſhall not 


exceed the allowance herein before directed,) and ſuch 


warrant, order, and receipt, ſhall be a diſcharge to the 


receiver-general. /. 17. 


And whenever his majeſty's lieutenant, or any three'or 
more deputy lieutenants, ſhall have fixed the days of exer- 
ciſe, they ſhall, as ſoon as may be, certify the ſame to the 
receiver-general, ſpecifying the number of men, and the 
number of days they are to be abſent from home on 
account of ſuch exerciſe, not exceeding in the whole 28 
days; which receiver-general ſhall, within 14 days after 
the receipt of ſuch certificate, pay to the clerk of the 
regiment or battalion, at the rate of 78. 6d. a day for 
each captain, and at the rate of 3s. 6d. a day for each 
lieutenant, and of 3s a day for each enfign ; and alſo at the 
rate of 1s. a day for each private man balloted to be 
trained and exerciſed, for the number of days he ſhall be 
abſent ſrom home on account of ſuch exerciſe ; and alſo at 
the rate of 18. a day for each private man who ſhall attend 
the place of annual exerciſe, but who ſhall not have been 
balloted to be trained and exerciſed, for any. number of 
days not exceeding five, during which ſuch men ſhall be 
abſent from home on account of their attendance at fuch 


place of exerciſe ; and in ſuch counties where there ſhalt 


be independent companies only, the receiver-general ſhall 
pay to the captains of the independent companies, at the 
rate of 78. 6d. a day for each captain, and ſo of the reſt, 
in like manner as aforeſaid ; and the ſaid regimental or 
battalion clerks ſhall forthwith pay to each captain of the 
faid regiments or battalions the proportion of pay belong- 


ing to each captain, and likewiſe the pay belonging to 
their reſpeQive companies. / 8. 


And each captain ſhall make up an account of all money 
by him received on account of ſuch egerciſe, according to 
the following form ; 


. 


County | 


Pay when out 
at annual ex- 
ercile, 


Captains to make 
up an account 
annually, 


No pay to iſſue 
during actual 
ſervice, 


Allowance for 
general meet- 
ings; 


and ſubdiviſion 
meeting. 


Clerk to give a 
bond. 
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County f Dr. Per Contra Cr. 
I. 8. d. | 1. .d. 
To caſh receiv-] By my pay as | 
ed of the re- captain 
gimental or bat- Paid lieutenant —— 
talion clerk, (or, Paid enſign — 
— receiver ge- Paid — militia 
neral, as the caſe men — days — 
all be,) for Paid — militia 
days pay of — men — days for 
men Y their attendance > ——— 
at the place of 
| exerciſe. 


Which account ſhall.be ſigned by ſuch captain, and coun- 
terfigned by the commanding officer; and the ſaid cap- 
tain ſhall within ten days after the time of ſuch exerciſe, 
deliver ſuch account, and pay the balance (if any) to the 
regimental or battalion clerk ; or if captain of an inde- 
pendent company, to the receiver-general. /. g. 

Provided always, that where any regiment, battalion, 
or independent company of militia, ſhall be embodied and 
called out into actual ſervice, and thereby the officers and 
private men ſhall be entitled to the fame pay as the officers 
and private men in his majeſty's other regiments of foot 
receive; all pay from the receiver- general, whether to the 
adjutants, ſerjeants, private militia men, or others, and 
all money allowed as aforeſaid for contingent expences, 
and alſo the allowance to the clerk of the regiment or 
battalion, ſhall during ſuch time of actual ſervice ceaſe 
and not be paid. /. 10. 

And the receiver-general ſhall pay to the clerk of the 
general meetings his allowance at the rate of 51. 5s, for 
each meeting, on his producing an order for that purpoſe 
from his majeſty's lieutenant, or from three deputy lieu- 
tenants aſſembled at a general meeting. /. 11. 

And ſhall alſo pay to each and every the clerks of the 
ſubdiviſion meetings, their ſeveral allowances at the rate 
of 11. 18. for each meeting, on his or their producing an 
order or orders reſpectively, from one or more deputy 
lieutenants aſſembled in the ſeveral ſubdiviſion meetings: 
which order ſhall be a ſufhcient diſcharge to the receiver- 
general, and be allowed in his account. 1d. 

Provided always, that the regimental or battalion clerk 


| ſhall give ſecurity to the receiver-general, by bond to his 


majeſty, 
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majeſty, in the penalty of one half the ſum required for 
the whole year's charge of the regiment or battalion, for 
duly anſwering and paying ſuch ſums as he ſhall from time 
to time receive, and for duly accounting for the ſame, 
and for the performance of his truſt; which bond ſhall 
be lodged with the receiver general, and by him in caſe of 
failure ſhall be put in ſuit. / 12. 

And the ſaid clerk of the regiment or battalion, and the 
captain of every independent company of militia, ſhall, be- 
tween March 25, and June 24, deliver to the receiver- 
general a fair account in writing, of all money by him 
received and diſburſed for the ſervice of the preceding 


year, with proper vouchers for the ſame ; and ſhall pay 


back to him any ſurplus that ſhall then be in his hands: 
which ſaid accounts, ſigned by fuch clerk, or ſuch captain 
of an independent company reſpectively, ſhall be tranſ- 
mitted by the receiver-general into the office of the audi- 
tor of the revenue. / 13. 

And in caſe any regiment, battalion, or independent 
company, ſhall ceaſe and determine, the ſum of three 
ſhillings per day ſhall be paid to ſuch perſon as has aQtu- 
ally ſerved as adjutant to ſuch regiment, battalion, or in- 
dependent company, from the time the ſame ſhall ceaſe to 
the 25th day of March 1800. /. 19. 

And all penalties, coſts, and charges of ſuit, and ſums 
of money for which any perſon is by this act made anſ- 


werable, may be recovered in any of his majeſty's courts 


of record at Weſtminfler. ſ. 14. 
And no fee or gratuity ſhall be given or paid for any 
warrant or ſum of money which ſhall be jiſſued in purſu- 


ance of this act. /. 15. 


III. Drawn out into actual ſervice. 


In caſe of actual invaſion, or upon imminent danger 
thereof, and in all caſes of rebellion or inſurrection, it 
ſhall be lawful for his majeſty (the occaſion being firſt 


communicated to parliament, if the parliament ſhall be 


then fitting ; or declared in council, and notified by pro- 
clamation, if no parliament {hall be then fitting or in 
being) to order his lieutenants, or on their death or re- 
moval or abſence from their reſpective counties, ridings, 
or places, three deputy lieutenants, with all convenient 
ſpeed, to draw out and embody all the regiments, bat- 
talions, and independent companies of their reſpective 
counties, ridings, or places, herein-before appointed as 
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coſts. 


To be drawn out 
in caſe of inva- 
ſion or rebellion. 


Parliament then 


To be put under 
the command of 
general officers. 


And led to any 
part of the king - 


But not to go out 
of the kingdom. 


To be under the 
command of 
their officers, 
and ſubhject to 


be raiſed and trained, or ſo many of them as he ſhall” 
judge neceſſary, in ſuch manner as ſhall be beſt adapted 
to the circumſtances of the danger. 26 G. 3. c. 107. 
And whenever the militia ſhall be drawn out and em- 
bodied as aforeſaid, if the parliament ſhall then be ſepa- 
rated by ſuch adjournment or prorogation' as will not 
expire within 14 days, his majeſty may and ſhall iſſue a 
proclamation for the meeting of the parliament within 14 
days, and the parliament ſhall accordingly meet and fit 
upon ſuch day as ſhall be appointed by ſuch proclamation, 
and continue to fit and act, in like manner, to all intents 
and purpoſes, as if it had ſtood adjourned or prorogued to 
the ſame day. /. 97. | 

And his majeſty may put the ſaid forces under the com- 
mand of ſuch general officers as he ſhall appoint.. Id. 

And direct them to be led by their reſpective officers 
into any part of this kingdom, for the repelling and pre- 
vention of any ſuch invaſion, and the ſuppreſſion of any 
rebellion or inſurrection within the ſame. I. 

Provided, that neither the whole or any part of the 
militia, ſhall on any account be carried, or ordered to go 
out of Great Britain. 1. 96. | 

And the officers, drummers, and private men, ſhall 
from the time of their being drawn out and embodied as 
aforeſaid, and until they ſhall be returned again to their 


the acts againſt reſpective pariſhes or places of abode, remain under the 


mutiny, &c. 


Notice to be 
given for railing 


command of ſuch general officers; and during ſuch time 
as aforeſaid, all the proviſions contained in any act of par- 
liament which ſhall be then in force for puniſhing mutiny 
and deſertion, and for the better payment of the army and 
their quarters, ſhall be in force with reſpect to the militia 
in all caſes whatſoever. / gs. 

And the lieutenant, or, (on his death or removal, or in 
his abſence from his county, riding, or place) any three 
deputy lieutenants, to whom ſuch order as aforeſaid ſhall 
be directed, ſhall iſſue their orders to the chief conſtables 
or other officers of the ſeveral hundreds, rapes, lathes, 
wapentakes,” or other diviſions, within their reſpeCtive 
counties, ridings, and places, with direCtions to forward 
the ſame immediately to the conſtables or other officers of 
the ſeveral pariſhes, tithings, and places within their re- 
ſpective diviſions; and ſuch conſtables or other officers ſhall 
forthwith cauſe notice in writing to be given to the ſeveral 
militia men, or left at their uſual places of abode, to at- 
tend at the time and place mentioned in ſuch order. /. 2 

5 n 
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And if any militia man ſo ordered to be embodied as penalty of not 
aforeſaid (not labouring under any infirmity incapacitating appearing. 
him to ſerve as a militia man). ſhall not appear and march 

in purſuance of ſuch order, he ſhall be liable to be appre- 

hended and puniſhed as a deſerter. /. 98. 

And if any perſon ſhall harbour and conceal any militia Harbouring or 
man, when ordered out into actual ſervice, knowing him concealing mili- 
to be a militia man, he ſhall forfeit 5l. 1d. . OR 

And from the date of the king's warrant for drawing Jo be entitled to 
out the militia into actual ſervice, the officers and private the ſame pay as 
men ſhall be entitled to the ſame pay as the officers and che other forces, 
private men of his majeſty's other regiments of foot re- 
ceive, and no other. /. 103. 

And there ſhall be an additional number of ſerjeants, An additional 
corporals, and drummers appointed, ſo that there be one number of fer- 

. « Jeants, &c. to 
ſerjeant and one corporal to every 20 men, and one addi- be appointed. 
tional drummer to each company. / 64. 

And when the militia ſhall be ordered out into actual To receive one 
ſervice, the receiver-general of the land tax for ſuch guinea when 
county, riding, or place, ſhall pay to the captain or other * 
commanding officer of every company ſo ordered out, one 
guinea for the uſe of every private man belonging to his 
company; and alſo one guinea for every recruit, as early 
as may be after he ſhall have joined his company, while 
out in actual ſervice ; and the money ſo received by ſuch 
captain or commanding officer (or ſo much thereof as he 
{hall think proper) ſhall be laid out in the manner he ſhall 
think moſt advantageous for each reſpective man; and 
before he is diſcharged, ſuch captain or commanding 
officer ſhall account to ſuch man how the ſaid money hath 
been applied, and ſhall pay the remainder (if any) to ſuch , 
militia man. / 101. 

And whereas by 26 G. 3. c. 107. / 102. proviſion was Balloted men 
made in caſe the term of ſervice of any balloted man whole terms of 
ſhould be prolonged beyond five years, that certain ſums N 8 
ſhould be paid to him by the receiver- general of the land 1 guinea each. 
tax; which clauſe is by 33 G. 3. c. 8. repealed : and it 
is enacted, that in caſe the term of ſervice of any balloted 
man ſhall be prolonged, as in the ſaid recited act is 
directed, beyond five years, the receiver-general of the 
county or place where ſuch balloted man ſhall belong, 
ſhall pay to the captain or commanding officer of each 
company, one guinea for every ſuch perſon whoſe ſer- 
vice ſhall be ſo prolonged, and ſhall in like manner, ſo 
often as the term of ſervice of ſuch balloted man ſhall be 

Vor, III. O prolonged 
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Subſtitutes con- 
tinuing their 
ſervice beyond 
five years to 
have one guinea 
each. 


Militia. 


prolonged as aforeſaid, pay the like further ſum of one 
guinea z which ſhall be laid out and accounted for by ſuch 
captain or commanding officer before ſuch perſon is dif- 
charged, and the balance (if any) ſhall be paid over to 
him. /. 11. 

And in caſe the term of ſervice of any ſubſtitute, 
hired man, or volunteer, ſhall continue beyond five years, 
ſuch receiver-general ſhall pay to the captain or com- 
manding officer of each company, one guinea for every 
ſuch perſon whoſe ſervice ſhall ſo continue; and in caſe 
ſuch term ſhall ſo continue for more than three years 
beyond the ſaid five years, then at the expiration of the 


* ſaid three years he ſhall pay the like further ſum of one 


Ba'loted man 


to receive alfo 
from the toun- 
ſh p. halt the 
price paid for 
volunteers, 


Penalty on not 
paying the ſame. 


Exception, if 
the man ig liſ- 
Charged within 
one month. 


guinea for every ſuch perſon, and ſo in like manner at 
the expiration of every additional term of three years, 
pay. the like further ſum of one guinea for every ſuch 
perſon, to be laid out and accounted for as aforeſaid, 
33 G. 3. c. 8. / 12. : 

And in caſe any perſon not poſſeſſed of an eſtate in land, 
goods, or money, of the clear value of Fool. and who 
ſhall make oath that he is not poſſeſſed of ſuch eſtate, 
ſhall be balloted to ſerve in the militia, when drawn or 
ordered out for actual ſervice, and ſuch perſon ſhall be 
ſworn and inrolled, or provide a ſubſtitute who ſhall be 
{ſworn and inrolled ; the churchwardens or overſcers of 
the place for which he ſerves, ſhall, on receiving an order 
(K) under the hands of two deputy lieutenants acting 
within the ſubdiviſion wherein ſuch pariſh or place is 
ſituate, pay to every ſuch perſon ſo choſen by lot, any 
ſum not exceeding the ſum which ſuch depury lieute- 
nants ſhall adjudgg to be, as near as may be, one half 
of the current price then paid for volunteers in the 
covnty, riding, or place where ſuch perſon was fo choſen, 
which ſaid ſum ſhall be taken out of the poor rate to be 
made (as aforeſaid) for providing volunteers, or in caſe 
no volunteer ſhall be provided, then out of a rate to be 
made and colleCted agreeable to the poor rate. 26 G. 3. 
c. 107. . 41. 8 

And if any churchwarden or overſeer ſhall refuſe or 
neglect to pay ſuch money upon demand and the pro- 


_ ducing of ſuch order, he ſhall forfeit 51. half to the perſon 


balloted in lieu of the ſum ordered to be paid to him as 
aforeſaid. Fd. : 5 
Provided, that if ſuch man choſen by ballot and ſerving 


for himſelf, ſhall, within one month after his e 
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be diſapproved of and diſcharged by the commanding 
officer, ſuch ſum ſhall not be paid to him, but ſhall be 
paid in manner before- mentioned, to the next perſon 
balloted in his ſtead ; and if any ſubſtitute ſhall be diſap- 
proved and diſcharged in manner aforeſaid, then no ſuch 
ſum ſhall be paid to the man ſo balloted, unleſs he ſhall 
ſerve himſelf or find another ſubſtitute who ſhall be 
approved by ſuch commanding officer as aforeſaid. /. 41: 
ON. B. Although, by the | Face part of this ſection, 
the deputy lieutenants ſeem to have a diſcretionary power 
to give the order immediately on inrollment, yet from the 
latter part it ſeems prudent, if not neceſſary, to withhold 
the order for one month after the inrollment ; that time 
being allowed to the commanding officer to diſapprove and 
diſcharge 3 eſpecially as the forfeiture of 51. is incurred 
by the churchwarden or overſcer on his refuſal or neglect 
to pay the money on demand and producing the order.) 
And whenever any body of militia ſhall be embodied 
and abſent from the county, riding, or place to which it 
belongs, the commanding officer ſhall apply to every man 
whoſe time ſhall be within four months of expiring, and 
who in his judgment ſhall be fit to ſerve, and inquire if he 
is willing to continue in the ſervice for ſuch term as any 
man who ſhould be then balloted would be ſubject to, and 
for what price; and ſhall on the firſt day of January, 
March, May, July, September and November, reſpectively, 
or as ſoon after as conveniently may be, tranſmit to the 
clerk of the general meetings, a liſt of all ſuch as he ſhall 


find willing to continue in the fervice, and for what prices, 


which liſt ſhall be ſigned by every ſuch militia man, and 
ſhall be made in the following form : 


Dated the —— day of 


r 


Return to be 
made of men 


tinue their 


ſervice; 


o 


þ 4. 
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willing to con< 


Sum tur 
which they 
engage to 
lerve. 


Time of ſer- 
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In the 


hundied 
of 
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pariſh 
of 


Names of | It ſubſti- | 
the men | tutes, for 
aQually | whom 
ſerving. | they ſerve. 


C33; 


A. B. . 
L. M. | Q. | 


E. F. 


H. 
1 


— * 


— 


Signature 
of conſent. 


A. 
C. 


» —— 


B. 
R. 


And the ſigning of the ſaid roll ſhall be binding upon the 
perſons ſigning the ſame to all intents and purpoſes what- 


{ A 6. | 
dever. 74 0. Ko 
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No officer ſerving in the militia ſhall fit in any court 
martial upon the trial of any officer or ſoldier ſerving in 
any of his majeſty's other forces; nor ſhall any officer 
ſerving in any of his majeſty's other forces, fit in any 
court martial upon the trial of any officer or private man 
ſerving in the militia. / 99. 

When ſuch militia ſhall be again difembodied and diſ- 
miſſed to return to their ſeveral places of abode, they 
ſhall be ſubject to the ſame orders, directions, and en- 
gagements only, as they were ſubject to under the provi- 
fions of this act before they were drawn out into actual 
ſervice. / 10. 


XIV. Relief of | militia men's families when drawn 
| out inlo actual ſervice. 


By the 33 G. 3. c. 8. If any perſon choſen by lot to 
ſerve in the militia, or any [ſerjeant, 34 G. 3. c. 47- . 1. 
corporal, drummer, or fifer ſerving therein, ſhall, when 
embodied and called out into actual ſervice and ordered 
to march, leave a family unable to fupport themſelves, 
the overſeer of the poor of the pariſh, tiching, or townſhip 
where the family of ſuch militia man ſhall dwell, ſhall 
by order of one juſtice (L), out of the poor rates of ſuch 
place, pay to ſuch family a weekly allowance, according 
to the uſual and ordinary price of labour in huſbandry 
within the county, riding, diviſion, diſtri, or place where 
ſuch family ſhall dwell, by the following rule; that is to 
fay, any ſum not exceeding the price of one day's ſuch 
labour, nor leſs than 1s. for each child born in wedlock 
and under the age of ten years; and for the wife of ſuch 
militia man whether or not ſhe have any child or children, 
and provided ſhe does not follow the regiment, any ſum 
not exceeding the price of one day's ſuch labour, nor leſs 
than 18.; and where the money ariſing by ſuch rates ſhall 
not be ſufficient for that purpoſe, a new rate ſhall be 
made for raiſing a ſum ſufficient for that purpoſe, and the 
fame ſhall be forthwith reimburſed to ſuch overſeer by the 
treaſurer of the county, riding, or place, where ſuch 
pariſh, tithing, or townſhip ſhall be ſituate, out of the 
public ſtock. / 1. 

Provided, that the treaſurer of any county, riding, city, 
town, liberty, divifion, or place, who ſhall reimburſe to 
any overſeer as aforefaid, any ſum in purſuance of this 
act, on account of the weekly allowance to the family of 

| any 
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any of the perſons aforeſaid ſerving in the militia, of any 
county, riding, city, town, liberty, diviſion, or place, 
other than that where ſuch family ſhall dwell, ſhall deliver 
or ' tranſmit an account of ſuch ſum as he ſhall have ſo 
reimburſed as aforeſaid, ſigned by a juſtice of the place 
where ſuch family ſhall dwell, to the treaſurer of the 
county, riding, city, town, liberty, diviſion, or place, in 
the militia whereof ſuch perſon ſhall ſerve z and there- 
upon the treaſurer to whom ſuch account ſhall have been 
delivered or tranſmitted as aforeſaid, ſhall pay to the 
treaſurer who ſhall have ſo delivered or tranſmitted ſuch 
account, the ſum fo by him reimburſed to ſuch overſeer, 


and ſhall be allowed the ſame in his accounts. // 2. 


And whereas it ſometimes happens, that non-commiſ- 
ſioned officers for miſbehaviour, are reduced into the 
ranks, and in conſequence of their having been promoted 
the pariſhes for which they were originally drawn have 
furniſhed other men in their ſtead, to the families of 
which men they pay a weekly allowance as directed by 
the acts now in force, and are not directed by the ſaid 
acts to pay any weekly allowance to the families of ſuck 
perſons ſo reductd as aforeſaid ; it is enacted, that the 
families of ſuch non-commithoned officers ſo reduced, 
ſhall be relieved as caſual poor by the pariſhes in which 
they reſide, which pariſhes {hall be reimburſed in ſuch 
manner as they would have been in caſe ſuch perſon had 
never been promoted. 36 G. 3. c. 114. / 2. 

And by 35 G. 3. c. 81. In all caſes where a certain 
number of militia men are directed to be raiſed for any 
county, together with or including any city, borough, 
town, or place, being a county or diſtrict of itſelf, and 
not contributing to the county rate; the money to be 
raiſed for the relief of the families of ba!loted men, ſhall be 
paid by the treaſurer of ſuch county, or ſuch cit 
or place reſpectively, for which ſuch man ſhall ſerve. 


7. 1. 


And the money paid to the families of /erjeants, 
corporals, drummers, and fifers reſpectively, ſhall be 
apportioned between ſuch county, and ſuch city or place, 
in ſuch proportions as the reſpective numbers of militia 
men - apportioned to be raiſed by ſuch county, and 
by ſuch city or place reſpeCtively, bear to each other. 


J. 2. 


And the treaſurer of ſuch county, and of ſuch city or 
place reſpectively, may demand, receive, and make pay- 
ment of ſuch proportions and ſums of money of the trea- 
| O3 ſurer 
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furer of ſuch other county, city, or place reſpectively, the 
one to the other of them as the caſe may require, in like 
manner as is directed by the 33 G. 3. c. 8. with reſpect 
to the families of balloted men, ſerjeants, corporals, 
drummers, and fifers ſerving for any county other than 
where their families ſhall dwell. 

And if any diſpute ſhall ariſe reſpecting any ſuch pro- 
portions, or other matter or thing relating thereto, or to 
other -payments, the lord lieutenant, or in his abſence 
three deputy lieutenants, at a meeting called under the 
militia laws, may adjuſt and ſettle the ſame, whoſe 
deciſion therein ſhall be final; and they may call for, 
and inſpect the accounts of ſuch treaſurers. reſpectively, 
for the purpoſe of adjuſting and ſettling ſuch proportious, 


And in all ſuch cities and places which do not con- 
tribute to the general county rate, and where no trea- 
ſurer 1s yet appointed, the juſtices for ſuch city or place, 
if there are any, and if not, then the juſtices of, the 
county wherein ſuch city or place ſhall be, may at their 
general quarter ſeſſions appoint a treaſurer; and ſhall, 
from time to time, aſſeſs upon every pariſh, tything, 
townſhip, hamlet, and vill, within the liberties of ſuch 
city or place, in ſuch proportion 2s the poor rates have 
uſually been aſſeſſed; and ſhall cauſe to be paid out of 
the poor rates of ſuch place to ſuch treaſurer, ſuch 
ſums as ſhall be in their diſcretion neceſſary for the 
purpoſes of this act; and ſuch treaſurer ſhall pay and 
diſpoſe of the ſame accordingly, and ſhall act herein in 
the ſame manner as the treaſurers of peculiar diſtricts, 
where a public ſtock is now raiſed. // 5, | 

And if the family of any ſubſtitute, hired man, or 
volunteer ſerving in the militia when embodied and called 
aut into actual ſervice, and ordered to march, ſhall 
become chargeable to the pariſh wherein ſuch family 
ſhall dwell, and ſuch ſubſtitute ſhall not ſerve for the 
ſame pariſh, it ſhall be lawful for the juſtice who ſhall 
make any order (M) for the relief of Res family, at the 
ſame time to direct the overſcers of the pariſh for which 
he ſhall ſerve, to reimburſe the money ſo paid to the 
overſeer who ſhall have advanced the ſame in purſuance 
of the order before mentioned, if ſuch pariſh be ſituate 
within the ſame county. 33 G. 3. c. 8. /. 3. 

In the caſe of K. and Ledbury, . 38 65 3. An order 
was made by Michael Bowles clerk, upon the overſeers 


of Stoke Prior in Herefordſpire, to reimburſe 20 J. 6 <, 
to 


Pilitia. 

to the overſeers of Ledbury in the ſame county, which 
ſum had been paid by them under an order of Richard 
Cocks eſquire, to Mary the wife of Richard $rown, ſerv- 
ing in the Herefordſbire militia as a ſubſtitute for Thomas 
Eckley of Stoke Prior aforeſaid, and one child, at 4s. 
a week, which order was in the uſual form, and dated 
the 1oth Feb 1793. The overſcers of Ledbury made up 
an account of the money paid by them in purſuance of 
Mr. Cocks order, from the year 1793 to 1797, which 
account was verified on oath before the ſaid Mr. Bowles, 
who thereupon made an order upon the overſeers of Stoke 
Prior aforeſaid, dated 29th Nov. 1797, to reimburſe the 
ſaid ſum of 261. 6s. to the overſeers of Ledbury, with 
which they refuſed to comply; whereupon Mr. Boules 


convicted one of the overſcers of Stoke Prior in the 


penalty of 5 l. as directed by 34G. 3. c. 47. % 3. (a) 
This caſe was argued at great length, when 
L. Kenyon Ch. J. ſaid (inter alia): The act of parliament 
directs, in poſitive terms, that the order for reimburſe- 


ment ſhall be made by the /ame fuſtice, and at the ſame 


time as the order for maintenance : there ſeems alſo good 
reaſon that it ſhould be ſo, as the inhabitants of a pariſh 
are a fluctuating body, it would be unjuſt that one ſet of 
perſons, at a gieat diſtance of time fhould be called on 
to diſcharge burthens which were incurred before they 
became inhabitants ; whereas this order was not made 
upon the pariſh of S , Prior until above four years after 
the firſt order upon Ledbury, which cannot therefore be 
ſaid to be in compliance with, or under the authority of 
the act. Durnf. & Eaſt, 5 V. 558. 

Alſo in the caſe of K. v. White and another. Lord 
Mansfield ſaid, that the order of reimburſement of money 


paid to a militia man's family, and the order of main- 


tenance, ſhould be made at the /ame time; therefore, 
where overſeers pay money of their own accord, and 
without any order for that purpoſe, they could not legally 
be reimburfed; ſuch voluntary payments not entitling 
them to reclaim the ſum advanced, becauſe they were 
not authorized to judge of circumſtances. Cal. Caf. 183. 
1 Conſt. Bott. 379. 

And in caſe ſuch ſubſtitute, whoſe family ſhall be ſo 
relieved as aforeſaid, ſhall ſerve for any pariſh fituate in 


— 
7 hs MTS. 


(a) Pe, under this head, 
| O 4 another 
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another county, the monies advanced by the overſcers of 
the pariſh, townſhip, or place where the family ſhall 
dwell, ſhall be repaid them out of the county ſtock, by 
the treaſuer of the county to which ſuch pariſh, townſhip, 
or place ſhall belong, on producing a certificate (N) of 
the order of the juſtice allowing ſuch relief (which certi- 
ficate he ſhall grant accordingly); and the treaſurer who 
ſhall ſo repay ſuch overſeer, ſhall tranſmit ſuch certifi- 
cate, and alſo an account of all monies ſo repaid by him 
from time to time, quarterly, to the treaſurer of the 
county, riding, or place, in the militia whereof ſuch 
ſubſtitute ſhall ſerve; and the treaſurer to whom the 
ſame ſhall have been ſo tranſmitted ſhall forthwith reim- 
burſe the ſame to the treaſurer from whom the ſaid 
account was received; which account ſo received and 
reimburſed ſhall be laid before the juſtices at their next 
general or quarter ſeſſions for ſuch county, riding, or place, 
for their allowance thereof, and the ſaid juſtices ſhall 
allow the ſame accordingly, and forthwith make an 
order upon the overſeers of the pariſh, townſhip, or 
place for which ſuch ſubſtitute ſhall ſerve, to make good 
the ſame to the treaſurer of the county, out of the poor 
Tates of ſuch pariſh, townſhip, or place, and which ſhall 
be allowed in their accounts reſpectively : Provided, 
that in all places having peculiar juriſdictions, and not 
contributing to the county, ſuch account ſhall be made 
over to the treaſurer, receiver, or other public officer 
belonging to ſuch peculiar juriſdiction, to be by him 
reimburſed, accounted for, and allowed in manner afore- 
foil, 2343 G.31- 6 8-£ £6. 

And by 36 G. 3. c. 114. the proviſions contained in the 
ſaid acts of 33, 34, and 35 G. 3. touching the relief of 
the family of any ſubſtitute, hired man, or volunteer, 
ſerving for any pariſh, tithing, or place, or any united 
pariſhes, tithings, or places; and for the reimburſement 
of money advanced for any ſuch purpoſe, ſhall extend to 
all townſhips and places which have ſeparate overſeers 
and maintain their poor ſeparately ; and to all places ſo 
united for the purpoſe of balloting militia men, as well 
as to all other pariſhes and places; and the juſtices who 
{hall make orders for the relief of any ſuch families ſhall 
give directions for the reimburſement of the money 
advanced by the overſeers of ſuch united pariſhes, town- 
ſhips, or places, which ought to reimburſe the ſame, in 
like manner as in other pariſhes and places. /. 1. * 

n 


* 
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And where any man ſhall ſerve for any ſuch united 
pariſhes, townſhips, or places, ſuch juſtices ſhall aſcertain 
in what proportion ſuch united places ought to contribute 
to ſuch relief, which ſhall be aſcertained according to the 
numbers of men liable to be balloted, which each of ſuch 
united places ſhall appear to have had by the laſt returns 
made for that purpoſe, and ſuch juſtices ſhall make 
orders accordingly; and in order to enable them to aſcer- 
tain ſuch proportions, the clerks of the ſeveral ſubdiviſion 
meetings ſhall, when required, certify by writing under 
their hands, the number of men fo liable to be balloted 
for, according to the returns made for each of ſuch 
places; for which he ſhall have 1s. and no more. / 1. 

And by 34 G. 3. c. 47. If the commanding officer ſhall 
diſcharge any militia man, whether principal or ſubſti- 
tute, at his own requeſt, on. producing another man to 
ſerve in his ſtead, who ſhall be ſworn and inrolled accqrd- 
ingly ; the wife and family of ſuch perſon ſo ſworn and 
inrolled ſhall be entitled to the ſame relief as the wives 
and families of other ſubſtitutes. * / 2. 

Provided, that ſuch allowance made as aforeſaid to the 
families of any ſuch ſerjeants, corporals, drummers, and 
fifers, lotted men, ſubſtitutes, hired men, or volunteers, 
ſhall not occaſioi; ſuch families to be removabie, or com- 

elled to be ſent to any workhouſe or poor-houſe, nor 
ſhall any ſuch perſons be thereby deprived of their ſettle- 
ments elſewhere, nor of their right of voting for members 
of parliament. 33 G. 3. c.8. / 4. 
And whereas doubts have ariſen as to the extent of the 
ower of juſtices to make orders for the relief of the 
families of ſubſtitutes, hired men, or volunteers, it is 
enacted, that juſtices may order relief to ſuch families 
becoming chargeable to the places where they dwell, out 
of the poor rates, not exceeding ſuch ſums as are directed 
with regard to the families of balloted men. 35 G. 3. 
©: bi. /- 0: EAN 

And whereas doubts have alſo ariſen as to the power 
of the ſeſſions to make and enforce orders on overſeers to 
repay money to the county treaſurer, where the families 
of ſubſtitutes dwell, unleſs the relief was afforded under 
orders previouſly made by a juſtice, and accounts of ſuch 
payments were tranſmitted quarterly; it is enacted, that 
the juſtices of any county or place to the treaſurer whereof 
any certificates of orders and accounts of monies paid for 
the relief of ſubſtitutes' families, ſhall not have been tranſ- 
mitted 
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mitted by the treaſurer of any other county or r place, in 
the manner and within the time directed by the ſaid act, 
ſhall, at their quarter ſeſſions, examine any ſuch account, 
and F ſuch payments as have been actually made, 


whether the orders for the relief were made before or 
after the relief was given, and although the accounts 


thereof ſhall not have been tranſmitted quarterly; and 


may make orders on the overſeers of the place for which 
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ſuch ſubſtitute ſhall ſerve, to pay the ſame to the treaſurer 
of the county or place out of the poor rates of which 
ſuch family hath been relieved, within fourteen days next 
alter ſuch allowance, which treaſurer ſhall pay the 
amount of ſuch account within fourteen dzys next after 
the receipt thereof. 

And whereas the colleCting ſuch money four times a 
year is attended with trouble and expence ; after the paſſ- 
ing of this act, the treaſurer of that county or place who 
ſhall repay money to any ſuch overſeer where ſuch famil 


ſha dwell, ſhall tranſmit a certificate of the order of the 


juſtice allowing ſuch relief, (whether made before or after 
ſuch relief was afforded,) and alſo an account of monies fo 
repaid by him, from time to time, either yearly at the 
Eaſter ſeſſions, or quarterly as required by the ſaid act, to 
the juſtices of the county or place in the militia whereof 
ſuch ſubſtitute ſhall ſerve, which account ſo received ſhall 
be allowed by the juſtices at ſuch ſeſſions, who ſhall 
forthwith make an order for the overſcers of the place for 
which ſuch ſubſtitute ſhall ſerve, to pay the ſame to, the 
treaſurer of ſuch county out of the poor rates of ſuch 
place, within 21 days next after ſuch ſeſſions, who ſhall 
remit or pay the ſame within 14 days after the receipt 
thereof, to the treaſurer of the county or place tranſ- 
mitting ſuch certificate and account as aforeſaid. /. 8. 
And it any churchwarden or overſeer ſhall, on demand 
made in purſuance of any order of a jultice, for the pay- 
ment of any money by virtue of the faid act 33 G. 3. c. 8. 
or of this act, and after producing ſuch order, refuſe or 
neglect to pay the fum ſo ordered, he ſhall, for every 


ſuch neglect, forfeit 51. to be recovered upon the oath of 


one witneſs, or confeſſion of the party accuſed, before 
one juſtice, who, on complaint, may ſummon he offend- 
er, and on due proof made thereof as aforeſaid, may give 
judgment for ſuch penalty, and may levy the ſame by dif- 
treſs; to be applied, half to the party aggrieved, and half 
to the poor of the pariſh. 34 G. 3. c.47. /+ 3. 

15 11 | Any 
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Any perſon who thinks himſelf aggrieved may appeal 
to the next ſeſhons, who may hear and finally determine 
the ſame; and may order, where they ſhall ſee occaſion, 
the payment of ſuch ſum as ſuch appellant ought to have 
paid in purſuance of ſuch order. /. 4. 

And the quarter ſeſſions may order ſuch recompence as 
they ſhall think juſt and reaſonable, to be made to ſuch 
treaſurers, for their extraordinary trouble reſpecting the 
families of militia men while embodied and in actual ſer- 
vice, to be paid out of the county ſtock. 

Provided, that in the city and county of the city of 
Exeter, the allowances to the families ſhall be paid by the 
treaſurer of the corporation of the governor, deputy go- 
vernor, aſſiſtants, and guardians of the poor of the city 
and county of Exeter. 33 G. 3. c. 8. / 8. 

And the monies to be levied by pariſh rates within the 
city and county of the city of Briſtol by virtue of this 
act ſhall be raiſed as other money for the relief of the 
poor there by virtue of any act of parliament relating 


thereto. / 9. 


MV. Privileges and exemptions of militia men. 


By 35 G. 3. c. 35. (a) From the diſembodying of the 
militia, every ſubaltern officer, who, previous to four 
months from the paſling of the a& of 38 G. 3. %o. 
being appointed to a commiſſion in the militia, is now 
ſerving, and ſhall continue faithfully to ſerve in the ſame 
corps until the diſembodying thereof, ſhall have the 
following annual allowances over and above his pay, 
without any deduction whatſoever (viz.) a lieutenaut 25 l. 
and an gu 201. per annum, in manner hereinafter men- 
tioned. 39 G. 3. c. 103. / 1. 


Provided, that no perſon who ſhall be poſſeſſed of ſuch | 


an eſtate or income as would qualify him to hold a cap- 
tain's commiſſion in the militia ; or who ſhall be adjutant, 
or battalion clerk ; nor any perſon deriving in any way 
whatſoever, otherwiſe than as a ſubaltern officer of the 
militia, any income whatever ſrom the public; nor any 
officer on the full or half pay of the navy, army, or ma- 
rines, who ſhall alſo hold a ſubaltern's commiſhon and 


* 1... 
— 


(a) This act was to continue in force only until 25th March 
1796. But by 39 C. 3. c. 103. the ſame is n and is 
to continue in force till 25th March 1 800. 

ſefve 
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ſerve as aforeſaid in the militia, ſhall be entitled to the 
faid annual allowance, or any part thereof. / 2. 

And every ſubaltern who ſhall claim the ſaid allowance 
ſhall, previous to receiving the ſame, take and ſubſcribe 
annually before a juſtice for the county or place to which 
the corps in which he ſerves ſhall belong, the following 
oath, or to the like effect: 


JA. B. do fewear, that I am now ſerving as a ſubaltern 
officer in the Weſtmorland corps of militia; and that I 
am not, in my own right, or in right of my wife, nor have 


been ſince the diſembodying of the ſaid corps, in the actual poſ- 


ſeſſion and enjoyment or the receipt of the rents and profits of 


lands, tenements, or hereditaments of ſuch an annual value, 
above reprizes, as would qualify me to hold a captain's com- 
miſſion in the militia ; and that I am not, nor have been ſince 
the diſembodying of the ſaid corps, an adjutant or battalion 
clerk in any corps of militia ; that I do not hold or enjoy, nor 
have I held or enjoyed, nor does or has any perſon for me hold 
or enjoy, or beld or enjoyed, ſince the diſembodying of the ſaid 
corps, any office or income whatſoever from the public; and that 
J am not entitled either to the full or half pay of the navy, 
army, or marines, nor have been ſince the diſembodying of the 


ſaid corps, So help me God. 


Which oath, ſo taken and ſubſcribed, ſuch juſtice ſhall 
forthwith certify and tranſmit to the receiver-general of 
the land-tax or the county or place to which ſuch militia 
ſhall belong, to be by him filed for the purpoſes hereafter 
mentioned. | 

And every ſubaltern who ſhall claim the benefits of this 
act ſhall regularly attend the annual exerciſe during the 
whole of the 28 days, and ſhall perform his duty as a 
ſubaltern officer, on pain of forfeiting the ſaid annual al- 
lowance, as well as the reſt of his pay for that year; and 
certificates of his having ſo attended and performed his 
duty, ſigned by the commanding officer, ſhall be tranſmitted 
by him to the lieutenant, and receiver-general of the county 
or place to which ſuch militia ſhall belong, to be by ſuch 
receiver- general received previous to ſuch ſubaltern re- 
ceiving ſuch allowance; and in caſe ſuch ſubaltern ſhall by 


his commanding officer be permitted for any ſpecial caufe 


or unavoidable neceſſity to be abſent during the whole or 
any part of ſuch annual exercife, then the reaſon for ſuch 
abſence, as well as the duration thereof, ſhall be ſpecified 
in ſuch certificate; and a like certificate ſhall alſo be 3 
mitte 


Militia. 


mitted to the ſecretary of ſtate for the home department. 


4. 

Provided, that in caſe ſuch militia ſhall not be called 
out to annual exerciſe, every ſuch ſubaltern ſhall be enti- 
tled to the ſame annual allowance as if he had attended 
the ſame, and a certificate had been tranſmitted as afore- 
ſaid. And upon ſuch certificates of ſuch juſtice and com- 
manding officer as aforeſaid, or (when not called out to 
annual exerciſe) upon a certificate of ſuch juſtice only 
being produced to the receiver-general, he ſhall pay ſuch 
annual allowance as aforeſaid, to ſuch ſubaltern in addi- 
tion to his pay without any deduQion as aforeſaid ; 
which ſhall be allowed in his accounts. /. 5, 6. 

And all ſuch ſubalterns ſhall at all times be liable to 
ſerve in their reſpective corps when the militia are called 
out upon actual ſervice z and if any ſuch ſubaltern ſhall 
not attend when called upon, or ſhall a ſecond time 
neglect or refuſe to attend at the annual exerciſe, he 
{hall forfeit his claim to the ſaid allowance in all time 
to come, and ſhall alſo be conſidered as having reſigned. 


7. 

And the ſaid allowance ſhall be paid upon the produc- 
tion of ſuch certificate as aforeſaid, as ſoon after the an- 
nual exerciſe as may be, over and above the pay allowed 
for attending ſuch annual exerciſe; but ſhall not be paid 
whilſt in aCtual ſervice : nor ſhall ſuch allowance extend 
to more than 10 lieutenants in any regiment conſiſting of 
more than 10 companies; nor more than 9 lieutenants 
in any regiment conſiſting of more than 8 and leſs than 
11 companies ; nor to more than 8 lieutenants in any 
regiment conliſting of more than 6 and leſs than ꝙ com- 
panies; nor to more than 5 lieutenants in any corps con- 
fiſting of 6 or a leſs number of companies. / 8. 

Provided, that if upon diſembodying the militia, there 
ſhall be a greater number of lieutenants entitled to the 
ſaid allowance than is allowed by the above proviſo, the 
ſenior ſhall be entitled to ſucceed firft, and the junior 
hall ſucceed in rotation as vacancies may happen. /. g. 

No officer who is entitled to half pay ſhall be deemed 
to forfeit or quit fuch half pay during the time he ſhall 
ſerve as lieutenant, enſign, adjutant, battalion clerk, pay» 
maſter, quartermaſter, or ſurgeon in the militia, but the 
ſame ſhall nevertheleſs continue; and inſtead of the oath 
directed by the act for puniſbing mutiny and deſertion, Tc. 


to be taken 7 ſuch officer, he ſhall take the following 


oath ; 


14 JA. B. 
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J A. B. do fwear, that J had not, betaween tb. 
any place or employment of profit, civil or military, under his 
majeſty, beſides my allowance of half pay as n reduced 
in late regiment 0 ſave and except my pay 
as lieutenant, Wc. [as the caſe may be] for /erving in a 
regiment of militia. | 

And the taking the ſaid oath ſhall, without taking any 
other oath, be ſufficient to entitle ſuch perſon to receive 
his half pay. 26 G. 3. c. 107. / 63. 

And by the pay act, 39 G. 3. c. 97. , 16. (which is in 
force till 25th March 1800) any perſon being on half pay, 
or entitled to any allowance as having ſerved in any or 
either of the two troops of horſe guards, or regiment of 
horſe reduced, and ſerving in the militia, may receive the 
ſubſiſtence directed to be paid to captains, lieutenants, or 
enſigns; and the ſame ſhall not be deemed a taking pay 
ſo as to prevent ſuch perſon from receiving his half pay on 
his taking the aforeſaid oath before ſome juſtice. 

No perſon, being an officer in the militia, ſhall be 


empted from the compelled to ſerve the office of ſheriff. 26 C. 3. c. 107. 
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And no officer or private man ſerving in the militia, 
ſhall be liable to any penalty or puniſhment for or on ac- 
count of his abſence during the time he ſhall be going to 
vote at any election of a member to ſerve in parliament, 
or returning from ſuch election. / 129. 

No ſerjeant, corporal, or drummer of the militia, nor 
any private man, ſhall, from the time of his inrollment 
until his diſcharge, be compelled to ferve as a peace officer, 
or pariſh oſſicer. /. 130. | 

Nor to perform any highway duty commonly called 


. 


flatute work. 1d. 


Nor to ſerve in any of his majeſty's ſea forces. I. 

And every perſon having ſerved in the militia when 
drawn out into aCtual ſervice, being a married man, may 
ſet up and exerciſe any trade in any town or place within 
Great Britain without any moleſtation by reaſon of the 
exerciſing ſuch trade; and with and under the fame pro- 
viſions, regulations, and exceptions as any mariner or ſol- 
dier may do by 22 G. 2. c. 44. and 24 G. 3. c. 6. And 
no ſuch militia man ſhall be hable to be removed out of 


any town or place until he ſhall become chargeable to the 


pariſh. / 131. 

Moreover any perſon being a ſerjeant on the eſtabliſn- 
ment of Chelſea hoſpital, at the allowance of 12d. a day, 
FEY and 
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and being appointed to ſerve in the militia, may receive the 
ſailallowance together with his pay from ſuch militia. / 67. 

And any perſon who ſhall have faithfully ſerved as a 
ſerjeant in the militia for 15 years, or as a corporal or 
drummer for 20 years, and who ſhall be diſcharged on 
account of age or infirmity, ſhall, on the recommendation 
of the commanding officer of the regiment, &c. and the 
lieutenant and two deputy heutenants of the county or 
place to which ſuch regiment, &c. belongs, (or on the 
death or removal, or in the abſence of the licutenant, by 
the commanding officer and three deputy lieutenants,) be 
entitled to examination at the Chelſea board, and be capa- 
ble to be placed on the penſion of 5d. per day, if the faid 
board ſhall judge him deſerving thereof. / 67. 

Provided nevertheleſs, that no perſon appointed a ſer- 
jeant in the militia, after the paſſing of this act, ſhall be 
entitled to ſuch recompence, until he ſhall have ſerved in 
the militia, or in the army and militia for 20 years. 17. 

And if any non- commiſſioned officer or private man of 
the militia ſhall be maimed or wounded in actual ſervice, 
he ſhall be equally entitled to the benefit of Chelſea hoſpital 
with any non-commiſhoned officer or private man be- 
longing to his majeſty's other forces. /. 103. 


XVI. Puniſhment fer diſobedience or deſertion. 


Every adjutant, ſerjeant-major, ſerjeant, corporal, drum- Adjutant, ſer- 
major, and drummer of the militia, ſhall be ſubject to the Jeants, &c. to be 
acts for puniſhing mutiny and deſertion, and for the better wes "53 
payment of the army' and their quarters, and to the arti- 
cles of war, under the command of the colonel or com- 
manding officer, who may direct the holding of courts 
martial whenever the regiment or battalion ſhall be embo- 
died for annual exerciſe, for the trial of any ſerjeant-major, gerjeants, &c. 
ſerjeant, corporal, drum-major, or drummer of ſuch regiment may be tried by 
or battalion for any offence committed during the time * martial, 
ſuch regiment or battalion was not embodied ; but fo that 
no puniſhment ihall extend to life or limb. /. 88. | 

And by 35 G. 3. c. 83. the clauſe in 26 G. 3. c. 107. Serjeants and 
J. 89. letting forth that any ſcrjeant or corporal may be pon 364 
reduced, as therein ſpecified, is repealed ; and it is enacted, ris, * 
that any ſerjeant or corporal may, by ſentence of a court 
martial, be reduced to a private man, to ſerve as ſuch 
during any time not exceeding 15 months, in caſe the 
corps to which he belongs ſhall not be then in actual ſer- 
vice; but if in actual ſervice, then he ſhall ſerve as afore- 
| faid 
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ſaid until they are diſembodied, when he ſhall be Giſcharged 
if not re- appointed. 35 C. 3. c. 83. / 9. 

And if any ſerjeant, corporal, or ee ſhall deſert 
from the regiment or battalion to which he belongs, any 
conſtable or other officer of the place where any perſon 
who may be reaſonably ſuſpected to be ſuch deſerter ſhall 
be found, may cauſe him to be apprehended and taken 
before a neighbouring juſtice to be examined; and if on 
confeſhon, or oath of one witneſs, or knowledge of ſuch 
juſtice, he ſhall appear to be ſuch deſerter, ſuch juſtice 
ſhall commit him to the county gaol, or houſe of correc- 
tion, or other public priſon in or near the place where he 
ſhall be apprehended, there to remain until he ſhall be 
demanded by ſome perſon authoriſed to receive him as 
herein-after directed. 26 G. 3. c. 107. / 92. 

And ſuch juſtice ſhall tranſmit an account thereof to 
the clerk of the general meetings of the county, riding, or 
place to which ſuch deſerter belongs; and the keeper of 
ſuch priſon hall receive the full ſubſiſtence of ſuch de- 
ſerter for his maintenance during the time he ſhall con- 
tinue in his cuitody, but ſhall not be entitled to any fee or 
reward on account of his imprifonment : And the clerk of 
the general meetings receiving ſuch account ſhall immedi- 
ately tranſmit a copy thereof to the colonel or command- 
ing officer of the regiment or battalion of his county or 
riding, and alſo to the adjutant or other officer command- 
ing the ſerjeants, corporals, and drummers of the regiment 
or battalion, and where there are more than one regiment 

or battalion, ſuch clerk ſhall ſend a copy to all the colonels 
or commanding officers, and allo to all the adjutants or 
officers commanding ſerjeants, &c. And the colonel or 


' commanding officer of the regiment or battalion to which 


fach deſerter belongs, or the adjutant or officer com- 
manding ſuch ſerjeants, &c. ſhall immediately on receiv- 
ing ſuch copy as aforeſaid, ſend any ſerjeant, corporal, or 
drummer, or party of ſerjeants, &c. to the place where 
ſuch deſerter is ſo confined, and ſhall alfo ſend an order 
under his hand and ſeal, to the keeper of ſuch priſon, re- 
quiring him to deliver ſuch deſerter to the perſons therein 
named, which he is required to do: And the ſerjeant, 
corporal, or drummer, (if one only is ſent on ſuch duty, ) to 
whom ſuch deſerter is ordered to be delivered, ſhall apply 
to the adjutant or ſerjeant- major of the regiment or batta- 
lion of the county, riding, or place where ſuch deſerter 
ſhall be confined, who ſhall order a ſuſſicient party of the 


ſerjeants, corporals, or drummers under his command, to 


aſſiſt 


aſſiſt in conveying ſuch deſerter, who ſhall be conveyed 


to the adjutant or ſerjeant-major of the regiment or bat- 
talion to which he belongs, in the ſame manner as before 
directed for conveying private militia men not joining the 
annual exerciſe ; and ſuch adjutant or ſerjeant major ſhall 
take ſuch deſerter before a juſtice of the county, riding, or 


place to which he belongs, who ſhall cauſe him to be 


conveyed to the common gaol, houſe of correction, or 
other public priſon of the county, riding, or place, there 
to remain until the regiment or battalion to which he 
belongs ſhall be embodied for annual exerciſe or actual 
ſervice (which ſhall firſt happen); and the colonel or 
commanding officer ſhall then iflue an order under his 
hand and ſeal to the keeper of the priſon where ſuch de- 
ſerter ſhall be confined, requiring him to deliver ſuch 
deſerter to the perſon therein named, which he is required 
to do. /. 92. 

And ſuch colonel or commanding officer ſhall ſummori 
and hold a court martial for the trial of ſuch deſerter, in 
ſuch manner, and with the {ame power aud authority as 
ſhall be given and directed by any act which ſhall be then 
in force for puniſhing mutiny and deſertion, &c. and if upon 
ſuch trial, ſuch deſerter ihall be found guilty, he ſhall be 
puniſhed in ſuch manner as ſuch court martial ſhall think 
fit, according to the powers and proviſions of ſuch act, 
and of the articles of war; but not to extend to life or 
limb. Id. | 

And all gaoters and keepers of priſons, if required by 
ſuch ſerjeants, corporals, or drummers employed in con- 
veying any ſuch deſerters to the regiment or battalion to 
which they belong, thall receive into their cuſtody and 
confine ſuch offenders for ſuch time as ſhall be required, 
not exceeding 24 hours; on pain of forfeiting 208. 1d. 

And all ſuch ſerjeants, corporals, and drummers, while 
employed in executing ſuch duty as aforeſaid, ſhall be bil- 
leted in like manner as ſerjeants, corporals, or drummers 
belonging to the other forces employed in apprehending 
and conveying deſerters, are to be billeted. 4d. 

And the juſtice before whom any deſerter thall be con- 
victed, ſhall iſſue his warrant to the clerk of the regiment 
or battalion to which ſuch deſerter ſhall belong, or (where 
there is no clerk) to the commanding officer, requiring 
ſuch clerk or commanding officer to pay 20s. out of the 
regimental ſtock to the perſon who apprehended ſuch de- 
ſerter, which ſuch clerk or commanding officer is r. quired 
to pay accordingly, upou demand. /. 93. 
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Concealing de- And if any perſon ſhall harbour, conceal, or aſſiſt any 


ſerters. deſerter, knowing him to be a deſerter, he ſhall forfeit 51. 
. ga. | 
Serjeants, &c, And if any ſerjeant, corporal, or drummer, being ap- 


2 Ig pointed to reſide where the arms are kept as before di- 
"farlough, to be TEted, ſhall be abfent from. ſuch city, town, or place, 
deemed deſert- Where ſuch arms are kept, without a regular furlough 
ers. from his colonel, or (where there is no colonel) from the 

commanding officer, he ſhall be liable to be apprehended 


as a deſerter. / 91. 


XVII. Proceedings where the militia hall not be 
raiſed annually, 


Counties not | - 
raifing their n. And whereas it may happen, through neglect or other- 


litia to pay gl. wiſe, that in ſome county or place, the militia may not 
per man, be raiſed as aforeſaidz and it is reaſonable, that all his 

majeſty's ſubjects ſhould contribute equally towards the 
expence of railing and ſupporting a militia for the defence 

of the kingdom; it is enacted, that in every county and 
place where no certificate ſhall have been tranſmitted to 
the clerk of the peace of the militia having been raiſed ac- 

cording to the directions of this act, he ſhall certify the 
ſame under his hand and ſeal to the juſtices at their quarter 
ſeſſions next after the 25th day of December yearly, which 
certificate ſhall be filed amongſt the records of ſuch ſeſ- 

fions. And the ſum of 51. ſhall be annually paid in lieu 

of every militia man directed to be raiſed within ſuch 

county or place. /. 116, 117, 

49 aſſeſſed as And the juſtices at their ſeſſions to be held next after 
coun'y rate the 25th of December annually, ſhall rate and aſſeſs the 
aid ſum of 51. per man as aforeſaid, upon every ſuch 

county or place in like manner as the county rate. 

WW 17%. 

Officers ſerving, Provided that no perſon reſiding or having an eſtate 
or having lerved. within ſuch county or place, who ſhall have ſerved as an 
offieer for four years, or ſhall be then ſerving in the militia 
as an officer, ſhall be liable to. pay any part of the ſaid 
rate, provided he ſhall have delivered a certificate of ſuch 
ſervice to the clerk of the peace for the county or place 
wherein he ſhall claim ſuch exemption, and alſo a liſt 
of his tenants and their places of abode, and ſhall ſign the 
ſame ;z which certificate and hit ſhall in like manner be 
- Hlled at the ſeſſions : and whenever ſuch aſſeſſment ſhall be 
ordered to be raiſed within ſuch county or place, ſuch 
clerk of the peace ſhall certify to the high conſtables, the 


names 


Militia. 
names of the perſons whoſe certificate ſhall have been ſo 
filed, and the names of their tenants inſerted in ſuch liſt ; 
which ſhall be tranſmitted by ſuch high conſtables to the 
petty conſtables of every townſhip or place wherein the 
lands of ſuch perſon are ſituate, in order that the ſame 
may not be charged to ſuch aſſeſſment. / 117, 

And where a certain number of militia men are directed 
to be raiſed for any county, together with any city or town 
being a county of itſelf, and the militia {hall not be raiſed 
for ſuch county, city, or town; the payment of the ſaid 
ſum of 5 l. per man ſhall be divided and apportioned be- 
tween them, in like proportion as the reſpeCtive quotas 
paid by them to the land tax bear to each other, unleſs 
the apportionment of the number of ſuch militia men 
ſhall actually have been made in purſuance of the liſts di- 
rected to be returned as aforeſaid, in which caſe the ſame 
ſhall be borne in ſuch proportionsas the reſpeCtive numbers 
of militia men ſo apportioned to be raiſed by ſuch county, 
and ſuch city or town, bear to each other. / 118. 

And whereas there are ſeveral cities, towns, and places 
which do not contribute to the county rates, and doubts 
may ariſe whether ſuch places can be legally rated, it is 
enacted, that in all ſuch places nat rated to the county 
rate, ſuch proportion of the ſaid ſum of 51. per man ſhall 
be levied by a ſeparate aſſeſſment, in like mannet as the 
poor rate, by the churchwardens and overſcers, who ſhall 
pay over the ſame to the treaſurer of the county with 
which ſuch city, town, or place, ſhall be joined. /. 119. 

And when the money which ought to have been paid by 
ſuch city, town, or place not rated to the county rate, 
{hall not be paid to the treaſurer of the county as aforeſaid, 
before the firſt day of Zune yearly, the juſtices at their 
next Mid/ummer ſeſſions ſhall iſſue an order to the over- 
ſeers of the poor of every pariſh or place within ſuch city, 
town, or place, requiring them to certify and return to the 
next Michaelmas ſeſſions, the ſeveral quotas that every 
ſuch diviſion pays to the land tax for that year; and on 
ſuch certificate and return being made, the juſtices at the 
ſaid Michaelmas ſeſſions ſhall, by warrant to the conſtable 
of every {uch pariſh or diviſion, levy the ſame by diſtreſs 
of the goods and chattels of the churchwardens and over- 
ſeers of ſuch pariſh or diviſion, who ſhall be reimburſed 
the money ſo levied on them reſpeCtively, by the ſame 
ways and means as money expended for the relief of the 
poor. /. 121. 
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And where any town lies in two counties, the money te 
be paid by ſuch town ſhall be paid to the treaſurer of the 
county wherein the church is ſituate. / 120. 

And the treaſurer who ſhall receive the ſum of 51. per 
man as aforeſaid, or any. part thereof, ſhall pay the ſame 
within one month to the receiver-general of the land tax, 
who ſhall give a receipt for the ſame, which receipt ſhall 
be a ſuſſicient diſcharge for the payment; and when the 
whole ſum ſhall be ſo paid, ſuch payment ſhall be a full 
diſcharge and indemnification to ſuch county or place, for 
not raiſing the militia for the year in reſpeCt whereof ſuch 
payment ſhall be made. /. 122. | 

And ſuch treaſurer ſhall be allowed 1d. in the pound 
upon the whole ſum ſo by him received and paid, which 
he may detain out of the money ſo received before pay- 
ment to the receiver-general. /. 123. 

And every high conſtable, petty conſtable, church- 
warden, and overſeer, who ſhall act in the raifing and 
collecting the ſaid money, ſhall reſpeCtively be allowed and 
paid by ſuch treaſurer 1 d. in the pound of all ſuch money, 
and ſuch treaſurer may deduct the ſame out of the money 
ſo received by him, and pay the reſpective proportions 
thereof to ſuch high conſtables and other officers afore- 
ſaid. 1d. - 

And ſuch clerk of the peace ſhall, within fourteen days 
after the ſeſſions holden next after 25th December yearly, 
tranſmit to the treaſury, and alſo to the receiver-general of 
the land tax, a copy ſigned by him of every certificate 
which ſhall have been received as aforeſaid, and where 
ſuch certificate ſhall have been omitted, he ſhall in like 
manner certify ſuch omiſſion, and that he hath certified 


the ſame to the juſtices at ſuch ſeſſions, and required 


them to proceed according to the directions of this act; 


and ſuch clerk of the peace ſhall alſo certify what proceed- 


ings have been had at ſuch ſeſſions, in relation to the 
aſſeſſing and raiſing the ſaid money where the militia ſhall 
not have been raiſed : and in caſe ſuch juſtices ſhall omit, 
neglect, or refuſe to proceed to raiſe the ſaid money, 
then ſuch clerk of the peace ſhall within fourteen days 
next after ſuch ſeſſions certify to the ſolicitor of the trea- 


ſury ſuch omiſſion, neglect, or refuſal, and the names of 


the juſtices who ſhall be preſent at ſuch ſeſſions ; and 
ſuch ſolicitor ſhall proceed by all legal means to compel 
ſuch juſtices to pay due obedience to this act, and cauſe 
the ſaid money to be raiſed and paid. /. 124, 125. 
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And if any clerk of the peace ſhall refuſe or wilfully 
neglect to receive, deliver, file, make, record, or tranſmit 
auy ſuch certificate as aforcſaid, he ſhall forfeit 1001. and 
his office, and be rendered incapable of having, receiving, 
or holding any office of truſt, civil or military, under the 
crown. /. 126. 

And if any receiver-general, treaſurer, chief conſtable, 
petty conſtable, or other officer, who ought to aſſiſt in 
railing and collecting the ſaid money, ſhall wilfully omit, 
or neglect, or refuſe to act and aſſiſt therein according to 
the directions of this act; every ſuch receiver-general or 
treaſurer ſhall forfeit 2001. ; chief conſtable 50 l.; petty 
conſtable or other officer 201]. Id. neg 

And ſuch ſolicitor of the treaſury ſhall proſecute all ſuch 
Juſtices, receivers- general, treaſurers, and other officers 
who ſhall neglect or refuſe to perform their duty as afore- 
ſaid ; and in default thereof he ſhall forfeit 5ool. A. 


XVIII. General power of enforcing the execution herecf. 


Beſides the particular penalties for particular offences as 
above ſpecified, there are ſeveral general directions for en- 
forcing the execution of this act, which are as follow: 

Two deputy lieutenants within any ſubdiviſion ma 
from time to time iſſue their order or warrant under their 
hands and ſeals, requiring the attendance of any conſtable, 
tithingman, headborough, or other officer of any pariſh, 
tithing, or place, within ſuch ſubdiviſion, at ſuch time and 
place as in ſuch order or warrant ſhall be expreſſed; and 
if any ſuch officer ſhall refuſe or neglect to appear accord- 
ing to ſuch order, or if any chief conſtable or other officer 
of any hundred, rape, lath, wapentake, or other diviſion, 
or any ſuch conſtable or other officer of ſuch pariſh, 
tithing, or place, ſhall refuſe or neglect to return any ſuch 
liſts as before directed, or to comply with ſuch orders and 
directions as he ſhall from time to time receive from ſuch 
deputy lieutenants in purſuance of this act, or {hall in 
making ſuch return be guilty of any fraud or wilful par- 
tiality, or groſs neglect in his duty, ſuch deputy lieute- 
nants are empowered and required to commit ſuch offender 
to gaol ſor one month, or at their diſcretion may fine him 
not exceeding 5 l. nor leſs than 40s. / 30. 

And in all caſes in the execution of this act, when any 
matter or thing is directed to be inquired of, or examined 
into, upon the oath of any witneſs before the lieurenant, 
or any deputy lieutenant, or juſtice, ſuch lieutenant, de- 
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puty lieutenant, or juſtice, is authorized to adminiſter 
ſuch oath. /. 52. 

And the proviſions of 24 G. 2. c. 44. for rendering juſ- 
tices more ſafe in the execution of their office, ſhall extend 
to all lieutenants and deputy lieutenan:s acting in the exe- 
cution of this or any other act relating to the militia, 
in like, manner and as fully and effeCtually as the ſame ex- 
tend to juſtices in the execution of their office. / 127. 

All fines, penalties, and forfeitures, by this act impoſed 
exceeding 201. ſhall be recovered in the courts at Weſt. 
minſter ; if not exceeding 201. ſhall upon proof on oath 
before one juſtice be levied by diſtreſs, and for want of 
ſufficient diſtreſs ſuch juſtice ſhall * all caſes where no 
particular times of commitment is hereinbefore directed) 
commit ſuch offender to the common gaol for any time 
not exceeding three months. 7. 132. 

And the money ariſing from ſuch fines, penalties, and 
forfeitures, the application whereof is not otherwiſe parti- 
cularly directed, ſhall be paid to the clerk, or (where there 
is no clerk) to the commanding officer of the regiment or 


| battalion, and ſhall be made part of the public ſtock. 1d. 


The ſeveral towns and places in the act mentioned, and 
deemed to be fituate within, and part of the ſeveral coun- 
ties, ridings, and places aforeſaid, for the purpoſes of this 
act, ſhall be ſubject to the juriſdiction and authority of 
the lieutenants, deputy lieutenants, juſtices of the peace, 


and other officers of the reſpeCtive counties, ridings, and 


places, within which ſuch towns and places are hereby 
deemed to be ſituate. /. ro8, 

No order or conviction, by virtue of this act, ſhall be 
removed by certiorari, nor execution or other proceedings 
upon ſuch order be ſuperſeded thereby. / 133. 

If any ſuit be commenced againſt any perſon, for any 
thing done in purſuance of this act; the action ſhall be 
laid in the proper county, within ſix months, and not 
afterwards, and the defendant may plead the general 
iſſue, and if he prevails ſhall have treble coſts. / 134. 


XIX. Exceptions with reſpefF to particular places. 


His majeſty's lieutenants commiſſioned for the militia of 
the city of London ſhall continue to liſt and levy the 
trained bands and auxiliaries of the ſaid city in manner as 
heretofore. / 110. 

It ſhall be lawful for the conſtable of the tower, or 
lieutenant of the tower hamlets, for the time being, from 

| x | time 


Militia. | 


time to time to appoint his deputy lieutenants, and to give 
commiſſions to a proper number of officers to train and 
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diſcipline the militia to be raiſed within and for the ſaid 


diviſion, purſuant to the ſtatute of the 13 & 14 C. 2. and 
to form the ſame into two regiments of eight companies 
each, in ſuch manner as the ſaid conſtable or lieutenant 
hath uſed to do: and alſo for defraying the neceſſary charge 
of trophies and other incident expences of the militia of 
the ſame diviſion, it ſhall be lawful for his majeſty's ſaid 
conſtable or lieutenant to continue to raiſe in every year 
the proportion of a fourth part of one month's aſſeſſment 
of trophy money, within the ſaid diviſion or hamlets, in 
ſuch manner as he hath uſed to do by the ſaid act of the 
13 14 C. 2. id. / 111. 

And when ſuch /zeutenant ſhall be out of the kingdom, the 
deputy heutenants of the ſaid hamlets, or the major part 
of them aſſembled at a public meeting to be called for 
that purpoſe, may do all things relating to the ſaid militia 
of the ſaid hamlets, which might have been done by 
the ſaid lieutenant; and no commiſſion, warrant, or 
appointment granted or made to any deputy lieutenant or 
other perſon concerning the militia of the ſaid hamlets, 


ſhall be void by the death or removal of the lieutenant. | 


Jo 112. 

And his majeſty's ſaid conſtable of the tower, or lieu- 
tenant of the tower hamlets, ſhall appoint a treaſurer of 
the ſaid trophy money, for receiving and paying ſuch mo- 
nies as ſhall be levied by the ſaid act of C. 2. who ſhall 
yearly account in writing and upon oath for the ſame to 
the ſaid conſtable or lieutenant, or his deputy lieutenants, 
or any three of them ; which account ſhall be certified to 
the juſtices for the faid diviſion at their next ſeſſions. And 
the ſaid conſtable or lieutenant ſhall not iſſue out warrants 
for raiſing any trophy money, until the juſtices at ſuch 
ſeſhons ſhall have examined, ſtated, and allowed the 
accounts of the trophy money raiſed for the preceding 
year, and certify the ſame under the hands and ſeals of 
four ſuch: juſtices; unleſs where it ſhall appear to ſuch 
juſtices, that by reaſon of the death of ſuch treaſurer or 
otherwiſe, ſuch accounts cannot be paſſed. / 113. 

Nothing in this act ſhall extend to the tinners in Devon 
and Cornwall; but the lord warden of the ſtannarics for 
the time being, in purſuance of his majeſty's commiſhon 
in that behalf, and ſuch as he ſhall commiſhonate and au- 
thorize under him, ſhall uſe the like powers, and array, 
aſſeſs, arm, muſter, and exerciſe the ſaid tinners, as has 

P 4 been 


The ſtannaries, 


The cinque 


Counties of Suſ- 
ſex and Kent. 


Iſle of Wight. 


Berwick upon 
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Militia. 
been heretofore uſed, and according to the ancient privi- 
leges and cuſtoms of the ſtannaries. / 109. 

The lord warden of the cinque ports, two ancient 
towns and their members, and in his abſence his lieute- 
nant or heutenants, ſhall put in execution within the fame 
all the powers and authorities granted by this act, in like 
manner as his majelty's licutenants of counties and their 
deputy lieutenants may do; and may keep up and continue 
the uſual number of ſoldiers in the ſaid ports, towns, and 
members, unleſs he or they find cauſe to leſſen the ſame ; 
and the militia of the ſaid ports, towns, and members, 
ſhall remain ſeparatée from the militia of the ſeveral 
counties within which the ſaid ports, towns, and members 
are ſituate, / 114. 

In the counties of Suſſex and Eaft Kent, the church- 
wardens and overſcers of the poor of the ſeveral pariſhes 
ſhall execute the powers given elſewhere to the conſtables 
and other peace-officers. /. 115. | 

After the number of perſons, which the e of Wight is 
to furniſh to the militia of the county of Southampton, ſhall 
have been appointed by his majeſty's lieutenant and the 
deputy heutenants, or by the deputy lieutenants of the ſaid 
county at large; the governor of the ſaid ifland ſhall ap- 
point the officers of the militia there, as his majeſty's lieu- 
tenants of counties may do; and ſhall appoint five or more 
deputies to act with him: which deputics and ofhcers ſhall 
be qualified and act as is preſcribed with reſpect to like 
oſſicers in Wales, And the militia of the ſaid ifland thall 
be raiſed in the ſame manner as the militia of the county 
of Southampton, and ſhall be deemed a part of the militia 
of the ſaid county. And after the ſame ſhall be ſo raiſed, 
the governor, lieutenant-governor, and deputies, ſhall order 
and direct the training and exercihng the militia within 
the ſaid ifland, in the ſame manner as the lieutenants and 
deputy heutenants may do elſewhere. /. 106. 

All proviſions made for the county of Northumberland 
and the militia thereof thall be in force with reſpect to the 

town of Berwick upon I 4weed, except only as to the parti- 
culars here expreſſed and otherwiſe provided for: and out 
of the perſons returned in the liſts for the ſaid town a 
number of private militia men ſhall be choſen by lot to 
ſerve for the ſaid town, in the ſame proportion with the 
private militia men appointed to ſerve for the other reſpec- 
tive hundreds, wards, and other diviſions within the ſaid 

county of Northumberland : and if perſons can be found 
Within the ſaid town and liberties thereof, with ſuch qua- 


lificationg 


„„ JO ant Arca ous 


lifications as are required for deputy lieutenants andofficers 
within cities and towns which are counties of themſelves; 
thechief magiſtrate of the ſaid townof Berwick ſhall appoint 
five deputy lieutenants, and ſuch number of officers of the 
militia as ſhall be proportionable to the number of militia 
men which the ſaid town ſhall raiſe, as their quota towards 
the militia of the county of Northumberland. And the ſaid 
militia ſhall annually join the militia of the county of 
Northumberland, and be exerciſed together, and ſhall then, 
and alſo in time of aCtual ſervice, be deemed the militia of 
the county of Northumberland for the purpoſes aforeſaid. 


J. 105. 


1 he inhabitants of the conſtablery of Craike, a parcel of 
the county of Durham ſurrounded by the North Riding of 
the county of York, ſhall ſerve in the militia of the ſaid 
North Riding. / 107. 

The inhabitants of that part of the pariſh of Maker that 
lies in the county of Cornwall, ſhall ſerve in. the militia of 
the ſaid county. Id. 

'The inhabitants of the town and pariſh of Wokingham, 
ſhall ſerve in and be trained and exerciſed with the militia 
of the county of Berks. Id. 

The inhabitants of the townſhip of Filey ſhall ſerve in 
the militia of the Eaſt Riding of the county of York. 14. 

The inhabitants of T þreapwood (hall ſerve in the militia 
of the county of Flint, and be trained and exerciſed with 
the militia of the pariſh of Mrotbenbury. 1d. 

The inhabitants of the parith of 8. Murtin, called 
Stamford Baron, iu the ſuburbs of the borough and town 
of Stamford, on the ſouth fide of the waters there, called 


Welland, ſhall ſerve in the militia of the county of Lincoln. 
Id. . BY | 


A. Form of a precept to the high conſtable for 
ordering liſts to be returned; with the petty 
conſtable's warrant thereup'n. 


To H. C. gentleman, chief conſtable 
wennn of the Eaſt Ward within the ſaid 


| county. 
E A. D., B. D. and C. D. eſquires, three of his 
majeſly's deputy lieutenants for the county aforeſaid, at 
our general meeting for that purpoſe aſſembled, do hereby require 


you to iſſue out your warrants to the ſeveral petty conſiables 


within your faid ward, according to the form hereon indorſed. 
Given under our hands and ſeals be — day of ——— 
in the year —. 


Form 
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Militia. 
Form of the ſaid warrant indorſed. 


e | To the conſtable of. 


Y virtue of an order from the deputy lieutenants in and 

for the ſaid county, at their general meeting for that pur- 
Poſe aſſembled, unto me directed, you are hereby required to 
make out a fair and true lift in writing of all men uſually and 
at this time dwelling within your conflablewick, betaucen the 
ages of eighteen and forty-frve years, diſtinguiſhing therein 
their ranks and occupations; and which of the ſaid perſons 
labour under any infirmities likely to incapacitate them From 
ſerving as militia men ; and alſo which of them (if any) is 
an officer or private man ſerving in his majeſty's other forces, 
or a commiſſion officer ſerving or who has ſerved for four years 
in the militia, or a private man ſerving or who has ſerved in 
the militia by himſelf or ſubſtitute for five years, or until 
legally diſcharged, or a member of either of the univerſities, 
clergyman, licenſed teacher of any ſeparate congregation, 
conſtable or other peace officer, articled clerk, apprentice, ſea- 
men, or ſeafuring man, or poor man who hos tao children 
born in wedlock. Which lift, fo fairly and truly made as 
aforeſaid, you are hereby required to return upon oath to the 
deputy lieutenants and juſtices of the peace for the ſaid county, 
at their meeting for that purpoſe to be held on the ay 
cf next enſuing the date heresf, at in the ſaid 
county. And you are hereby further required to affix a true 
copy of the ſaid lift, ſo to be made out as aforeſaid, on the door 
of the church or chapel belonging to your reſpectiue pariſh, 
toxunſhip, or place: and if ſuch place hath no church or chapel 
belonging thereto, then on the door of the church or chapel of 
fome pariſh or place thereto adjoining, on ſome ſunday morning, 
which ſhall be three days at the leaſt before the ſaid ——— 
day of - And alſo you are to affix notice in writing 
at the bottom of the ſaid lift, of the day and place of the ſaid 
meeting, and that all perſons who ſhall think: themſelves ag- 
grieved may then appeal, and that no appeal will be afterwards 
received. Herein fail you not. Given under my hand, the 
— in the year of our Lord ———. 


H. C. chief conſtable of 
the ſaid ward. 


B. Precept 


Militia. 


B. Precept to the high conſtable for iſſuing his 
warrants to the petty conſtables, to give notice 
of the number appointed to ſerve within each 
pariſh or place, and of the dime and place for 
balloting. 


To H. C. gentleman, chief conſtable 
Weſtmorland. of the Weſt Ward within the ſaid 
county. 


W E A. D. and B. D. eſquires, deputy lieutenants, [and 

J. P. eſquire, juſtice of the peace, in caſe only one 
deputy lieutenant be preſent] in and for the ſaid county, 
at our ſubdiviſion meeting aſſembled, for proportioning the 


number of private militia men to ſerve for each pur! iſh, tithing, 


or place, within the ſaid ward, do hereby require you to give 


notice to the ſeveral petty conflables within your ſaid ward, of 
the number of men appointed by us to ſerve for the ſeveral pa- 
riſhes, tithings, or places within their reſpectiue diſtrifs, 
according to the lift hereunto annexed ; and that our next ſub- 
diviſion meeting, for cauſing the ſaid men to be choſen by lot to 


ſerve in the ſaid militia will be at in in the 
aid county, on the day of — now next enſuing. 
Given under our hands and ſeals the day of in 


the year g 


Form of the ſaid warrant indorſed. 


Weſtmorland, 


Weſt Ward. | To the conſtable of —— 


B 


tices of the peace for the ſaid county, at their ſubdiviſion 
meeting for Sr purpoſe aſſembled, you are hereby required to 
give notice, to the ſeveral perſons within your conflablewick 
liable to ſerve in the militia of the ſaid county, that 
men are appointed to ſerve for the ſaid townſhip ; 

[Or if the liſts of two or more townſhips are added toge- 
ther, then ſay, that men are appointed to ſerve jointly 
for your ſaid townſhip, and for the townlhip of in the 
ſaid ward] 
and that the next ſubdiviſion meeting, for cauſing the ſaid men 
to be cheſen by lot to ſerve in the ſaid militia, will be at =— 
in 


virtue of an order from the deputy heutenants and juſ- 
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Milifta. 


in in the ſaid county, on the 
now next enſuing. Givey under my hand the 
i the year of our Lord 


day of 


day of 


A: C. chief conſtable of 
the ſaid ward. 


Note : It may be proper in this caſe (though not re- 
quired by the act), and more eſpecially in caſe of occaſional 
diſcharges, to require the petty conſtables to give notice to 
the ſeveral perſons within their reſpective diſtricts, liable 
to be balloted, that they may appear, if they think fit, and 
ſhew cauſe why ſuch diſcharges ſhould not be made, or 
fuch balloting ſhould not be; for they may offer volun- 
teers; or the cauſe aſſigned for ſuch diſcharge may not be 
true, and it is reaſonable they ſhould have opportunity to 
diſprove it ; and conſequently, the high conſtable's war- 
rant to the petty conſtables may vary accordingly. 

Or particular warrants may be iſſued upon particular 
occaſions. As thus: 


C. Form of a notice to the townſhip to ſhew cauſe 
againlt a diſcharge, 


To the conſtable of in the 
ſaid county. 


Weſtmorland. 


BY virtue of an order from his majeſly's deputy lieutenants 

and ai of the peace in and for the ſaid county, at their 
ſubdiviſion meeting for putting the laws in execution relating 
to the militia of the ſaid county, you are hereby required forth- 


' ith to give notice to all perſons within your conſtablewick lia- 


ble to ſerve in the militia, that if any perſon or perſons can 
ſhew juft cauſe why A. M. now ſerving in the militia for the 
ſaid conflablewick "ould not be diſcharged and anther man 
ballated in his place, they may appear at in the ſaid 
county, on the day of then and there to make 
their objeftions. And you are to appear at the ſame time and 
place to certify what you ſball have done in the execution hereof. 
Grven under my hand the day of ——— in the 


— 


A. C. clerk of the ſub- 
diviſion meetings. 
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Militia. 


So where the militia is embodied, and a man's ſervice 


will expire before the 20th day of November next enſuing, 
the notice may be, 


* + +» + that if any perſon can ſhew juſt cauſe 


auhy another man ſhould not be balloted to ſerve in the militia 
of the ſaid county in the place of A. M. whoſe time of ſervice 


will expire before the 20th ade. of November now next enſuing, 
he may appear 


D. Precept to the high conſtable, for iſſuing his 


warrant to the petty conſtables, to give notice 


to the perſons choſen by lot, to appear and 
take the oath and be inrolied ; with the petty 
conſtable's warrant thereupon. 


To H. C. gentleman, chief conſtable 
Weſtmorland. of the Weſt Ward, within the ſaid 
county. 


W E A. D. and B. D. eſquires, deputy lieutenanti, [and 

J. P. and K. P. eſquires, two of his majgſtys juſtices 
of the peace, in and for the ſaid county, in caſe only one 
deputy heutenant be preſent,] at our ſubdiv fu on meeting for 
that purpoſe aſſembled, do hereby order and require you forth- 
evith to iſſue out your warrants to the ſeveral petty conſtables 
within your ſaid ward, according to the form hereon indorſed. 
Given under our hands and ſeals the day of 
in the year of our Lord 


* 


Form of the ſaid warrant indorſed. 


8 To the conſtable of 


B tices of the peace, as the caſe may be] in and for the ſaid 
county, at their ſubdiviſion meeting for that purpoſe aſſembled, 
you are hereby direfted and required to give notice to A. M. 

an inbabitant within your conjlablewick, choſen by lot at the 
ſaid meeting to ſerve in the militia of the ſaid county, that he 
do appear at the moct-hall in Appleby in the ſaid county, 
on the day of next, then and there to 


take the oath in that behalf required by laav, and to be inrolled 
to ferve in the militia of the ſaid county as a private militia 
man for the ſpace of five years, or  otherawiſe to provide a fat 


pet on 


Y virtue of an order from the deputy lieutenants [and juſ- 
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penſon (to be approved by the deputy lieutenants and juſticer of . 


the peace that ſhall be then and there preſent) to ſerve as his 
ſubſtitute, who ſhall take the ſaid oath and be inrolled in manner 
aforeſaid. Which notice you are to give unto him, or to leave 
the ſame at his place of abode, at leaſt ſeven days before the 
ſaid day of next. And be you then there to 
certify upon oath what you ſhall have done in the premiſes. 
Herein fail you not. Given under my hand the day 
of in the year of our Lord 


R H. C. chief conſtable of 
the ſaid ward. 


Form of the notice to be left at the dwelling-houſe, 
where perſonal notice cannot be given. 


William Harriſon, 
OTICE ir hereby given unto you, that you are choſen 
by lot to ſerve in the militia of this county of W. and 
that you are to appear at the moot- hall in A. in the ſaid 
county, on the day of next, before the 
deputy lieutenants and juſtices of the peace for the ſaid county to 
be then and there aſſembled, to take the oath in that behalf re- 
quired, and to be inrolled to ſerve in the militia of the ſaid 
county as a private militia man for the ſpace of five years, or 
otherawiſe to provide a fit perſon to be then and there approved 
by the ſaid deputy lieutenants and juſtices, who ſhall take the 
ſaid oath, and be then and there inrolled as aforeſaid. Given 
—_— my hand the day of i the year of our 
ON dM . k 


A. C. conſtable 
of 


To prevent miſtakes, it may be beſt to have printed 
forms, and to deliver the fame properly filled up to the 
reſpective conſtables. 


E. Form of an information and complaint againſt 
a militia man not appearing to be ſworn and 
inrolled, 

HE information and complaint 0 
Weſtmorland. | T A. 17 — in the 225 I 
gentleman, made upon oath before me J. P. eſquire, one of his 
majeſty's juſtices of the peace in and for the ſaid county, the 
nn day of in the year of our Lord — that 


| „ 


Militia. 
A. O. late of in the ſaid county, yeoman, not being 
one of the people called quakers, hath been duly choſen by lot to 
ſerve as a private militia man in the militia of the ſaid 
county, and hath had due notice to appear before the deputy 
lieutenants and juſtices of the peace in and for the ſaid county, 
at their ſubdiviſion meeting for that purpoſe aſſembled, to take 
the oath in that behalf required, and to be inrolled to ſerve in the 
ſaid militia as a private militia man, or to provide a fit perſon 
to ſerve as his ſub/iitute ; and that the ſaid A. O. hath neg- 
lected to take the ſaid oath, and to ſerve in the ſaid militia, and 
hath alſo neglected to provide any fit perſon to ſerve as his ſub- 
fiitute ; whereupon he the ſaid A. I. prayeth that juſtice may 
be done againſt him the ſaid A. O. for the ſaid offence. 
A. J. 


Before me 


J. P. 


gn 


F. Summons thereupon, 


Weſtmorland. To the conſtable of 


WW HEREAS complaint and information upon oath hath 

been made unto me J. P. eſquire, one of his mapeſty's 
juſtices of the peace in and for the ſaid county, that A. O. 
late of in tha, county aforeſaid, yeoman, (not being 
one of the people called" quakers,) hath been duly choſen by lot 
to ſerve as a private militia man in the militia of the ſaid 
county, and hath had due notice to appear before the deputy 
lieutenants and juſtices of the peace in and for the ſaid county, 
at their ſubdiviſion meeting for that purpcſe aſſembled, to take 
the cath in that behalf required, and to be inrolled to ſerve in 
the ſaid militia as a private militta man, or to provide a fit 
perſon to be approved by the ſuid deputy lieutenants and juſtices 
as aforeſaid to ſerve as his ſubſtitute ; and that he the ſaid 
A. O. hath neglected [or refuſed] to take the ſaid cath, and 
to ſerve in the ſaid militia, and hath alſo neglected to provide 
any fit perſon to ſerve as his ſubſtitute : Theſe are therefore to 
require you forthwith to ſummon the ſaid A. O. to appear be- 
fore me at the houſe of in in the ſaid county, on — 
the —— day of at the hour of — in the afternoon 
of the ſame day, to anſaver unto the ſaid complaint, and to 
ſhew cauſe why the penalty of ten pounds ſhould not be levied 


upon his goods and chattels for the ſaid offence. Herein fail 


you not, Given under my hand and ſeal the day of 


in the year of our Lord. 


15 | G. Warrant 
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Miülitia. 


G. Warrant of diſtreſs for the penalty of 10 l. 


Weſtmorland. To the conſtable of 


WW HEREAS A. O. late of ————— in the county of 
— „yeoman, (not being one of the people called 
quakers,) is this day duly convicted upon oath before me J. P. 
eſquire, one of his majeſly's juſtices of the peace in and for the 
aid county, for that he the ſaid A. O. having been duly choſen 
by lot to ſerve as a private militia man in the militia of the 
ſaid county, and after due notice given unto him to | appear before 
the deputy lieutenants and juſtices of the peace in and for the 
ſaid county at their ſubdiviſion meeting for that purpoſe aſſem- 
bled, to take the oath in that behalf required, and to be in- 
rolled to ſerve in the ſaid militia as a private militia man, or 
to provide a fit perſon to be approved by the ſaid deputy lieute- 
nants and juſtices as aforeſaid to ſerve as his ſubſtitute, hath 
neglected to take the ſaid cath, and to ſerve in the ſaid militia, 
and alſo hath neglected to provide any fit perſon to ſerve as his 
ſubſiitute ; whereby he the ſaid A. O. hath forfeited the ſum of 
ten pounds: T heſe are therefore in his ſaid majeſly's name to 
command you io levy the ſame ſum by diflreſs of the goods and 
chattels of him the ſaid A. O. And if within the f ſpace of 
[four] days next after ſuch diſtreſs by you taken, the ſaid ſum, 
together with reaſonable charges of taking and keeping the ſaid 
diſtreſs, fhall not be paid, that then you do ſell the ſaid goods 
and chattels ſo by you diflrained, and out of the muney arifing 
by ſuch ſale, that you do pay the ſaid ſum of ten pounds to the 
fold deputy lieutenants and ;uftices as aforeſaid, or to ſuch perſcn 
as they ſball appaint to receive the ſame, for the providing of a 
ſubſtitute to ſerve for him the ſaid A. O. and for the other 
purpoſes by law directed for the application thereof : rendering 
the overplus (if any ſhall be) on demand unto him the ſaid 
A. O. the reaſonable 05 of taking, keeping, and ſellin 
the ſaid diftreſs being firſt deducted. And if ſufficient d 670 
cannot be found of the goods and chattels of him the ſaid 
A. O. whereon to levy the ſaid ſum of ten pounds, that then 
you certify the ſame i me, together with the return of this 
precept. Herein fail you not. Given under my hand and 
ſeal, the — day of ———— in the your of our Lord 


. 


Conſtable's 


e 


Pilitia. 


Conſtable's return of the want of diſtreſs. 


Weſtmorland. A. C. conſtable of in the ſaid 
county, maketh oath, before me J. P. 


efquire, one of his majeſly's Juſtices of the peace for the ſaid 


county, the ay 0 in the year that 
by virtue of my warrant to him directed, to levy the ſum 9 
by diſtreſs and ſale of the goods and chattels of A. O. 
late of aforeſaid in the county aforeſaid, he the ſaid 
conſtable hath made diligent ſearch for ſuch goods and chattels, 
and that he doth not know, nor can find, that he the ſaid A. O. 
bath goods and chattels ſufficient to anſaver the _ di 4K. 


Be fore me 


* 


H. Warrant of diſtreſs for quakers' ſubſtitutes; 


A. D. and B. D. eſquires, two of his 
majeſty's deputy lieutenants for the 
ſaid county; to the high conſtable of 
Weſtmorland, & Kendal ward within the ſaid county, 
and to the petty conſtables of 
| in the ſaid county, and to each and 
L every of them. 


WOE SMUCH as A. Q. late of ——— aforeſaid in 
the county aforeſaid, yeoman, being one of the people called 
quakers, hath been duly choſen by lot to ſerve in the militia of 
the ſaid county, and after due notice given-unto him hath neg- 

lected to appear, and to take the oath in that behalf required, 

and to ſerve in the ſaid militia, and hath alſo neglected to pro- 
vide any fit perſon to ſerve for him as his ſubſtitute ; and 
ehereas we the ſaid deputy Hheutenants and juſtices as afareſaid 
have, upon as reaſonable terms as might be, namely for the ſum 
of provided and hired H. S. a fit perſon to ſerve in the 


faid militia, as the ſubſtitute of him the ſaid A. Q. We 5 


tberefore hereby require you to levy the ſaid ſum of 
diſtreſs and ſale of the goods and chattels of him the ſaid A. 5 
and te pay the ſame unto — — for the uſe of 40 the 

A. S. rendering the overplus (if any ſhall be) unto 2 the 


ſaid A. Q. after dedufting the charges of the ſaid diſtreſs and 
fale. Herein fail you not. Given under our hands and ſeals, 


the 


day, in the year of our Lord —. 
VoL. IIL . £ I. Com- 
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Militia, 


I. Commitment of a quaker for want of ſufficient 
diſtreſs. 


To the conſtable of in the ſaid 
Weſtmorland. 4 county, and to the keeper of the com- 
mon gaol at A. in the ſaid county. 


W HERE AS A. Q. late f in the county afore- 

ſaid, yeoman, being one of the people called quakers, wwas 
on the ay 0 in the year of our Lord 
duly convicted before us J. P. and D. L. eſquires, two of his 
majefly's deputy lieutenants in and for the ſaid county, for that 
he the ſaid A. Q. having been duly choſen by lot to ſerve as a 
private militia man in the militia of the ſaid county, and after 
due notice given unto him, hath neglected to appear and take 
the oath in that behalf required, and to ſerve in the faid militia, 
and hath alſo neglected to provide any fit perſon to ſerve for him 


ar his ſubſlitute : And whereas we the ſaid deputy lieutenants 


have, upon as reaſonable terms as might be, namely, for the 
ſum of provided and hired A. S. a fit perſon to ſerve 
in the ſaid militia as the ſubſtitute of him the ſaid A. Q. And 
whereas, on the day of in the year aforeſaid, 
we did iſſue our warrant to the conſtable of to levy the 
aid ſum of by diſtreſs and ſale of the goods and chattels 
of him the ſaid A. Q. And whereas it duly appears to us, as 
well on the oath of the ſaid conſtable, as otherwiſe, that he the 
faid conflable hath uſed his beft endeavours to levy the ſaid ſum 
on the goods and chattels of the ſaid A. Q. as aforeſaid, and 
that the goods and chattels of him the faid A. Q. are not ſuf- 
ficient to anſaver the ſaid diflireſs : But nevertheleſs, it doth 
appear ſatisfaforily to us, that he the ſaid A. Q. is of ſuf- 


ficient ability to pay the ſum of ten pounds : T heſe are therefore © 


to command you the ſaid conſtable of aforeſaid, to ap- 
prehend the body of the ſaid A. Q. and him ſafely to convey to 
the common gaol at A. aforeſaid, in the county aforeſaid, and 
there deliver him to the ſaid keeper theregf, together with this 
precept. And we do hereby command you the ſaid keeper of 
the ſaid common gaol, to receive into your cuſtody, in the ſame 
common gaol, the ſaid A. Q. and him there ſafely to keep for 
the ſpace of three months, or until he ſhall have paid the ſaid 
fum of agreed to be paid to ſuch ſubſtitute as aforeſaid, 
and for fo doing this ſball be your ſufficient warrant. Given 
under our hands and ſeals the 
year of our Lord 


K. Order 


day of — in the 


Militia. 


K. Order to pay half the price of a volunteer to a 
balloted man when embodied. 


To the churchwardens and overſeers of 
Weſtmorland. the poor of the townſhip of 
in the ſaid county, 


W HERE AS A. B. of your ſaid townſhip, weaver, 
hath before us of his majeſty's deputy lieute- 
nants, [and of his majeſty's juſtices of the peace for the 
ſaid county, if only one deputy heutenant, was preſent at 


ſuch mecting, ] been choſen by lot to ſerve in the militia of the 


ſaid county, now embodied and in actual ſervice ; and hath been 
ſworn and inrolled perſonally to ſerve, and hath ſerved therein 
for the ſpace of one month and upwards, and not been diſap- 
proved of and diſcharged by the commanding officer ; [or, hath 
provided C. D. his ſubſtitute, who hath been ſworn and in- 
rolled to ſerve, and hath ſerved therein for the ſpace of one 
month and upwards, and not been diſapproved of and diſcharged 
by the commanding officer]: And it doth appear upon the oath 
of the ſaid A. B. that he 1s not poſſeſſed of an eſtate in lands, 
goods, or money of the clear value of 5ool, We do hereby 
order you to pay to the ſaid A. B. the ſum of which 
wwe adjudge to be half the current price paid for a volunteer 
within the ſaid county out of the rate made fer volunteers within 
your ſaid townſhip, and if there be no volunteers provided by 
you in the ſaid townſhip, then out of a rate to be made after 
the manner of the poor rate, excepting out of the ſaid rate all 
balloted perſons who have ſerved in the militia either by them- 


ſelves or ſubſtitutes according to the directions of this or any 


former aft, or are now ſerving in the ſaid militia. Given 
under our hands the day of in the year of out 
Lord 


L. Order of maintenance of the family of a bal- 
loted man when embodied. 


To the overſcers of the poor of the 


pariſh of - in the ſaid county, 
Weſtmorland. and to the treaſurer of the ſaid county, 
and to every of them. | 


WI E RE AS complaint upon oath hath been made unto 
me J. P. eſq. one of his majeſiy's juſtices of the peace 
in and for the ſaid county by A. M. now dwelling in your 

Q2 ſaid 


F 
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" man, whic 


Militta. 

Haid pariſh, wife of B. M. a private militia man ſerving in 
the militia 4 the ſaid county in his own right as a balloted 

| militia are now embodied and in afual ſer vice, 
and have been ordered to march, that ſhe is not able to ſup- 
port herſelf, and C. their ſon aged two years, and D. their 
daughter aged nine years : I do therefore hereby require you 
to pay unto the ſaid A. M. the ſum of ——-—— weekly, for 
the ſupport of her and the faid children, being the uſual and 
ordinary price of day's labour in huſbandry within 
the ſaid county: or forthwith ſhew cauſe to me to the con- 


| trary; which ſaid weekly ſum ſo to be paid by you as afore- 
ſaid, is to be reimburſed to you by the treaſurer of the ſaid 


county, wwho is hereby required to reimburſe the ſame accord- 
ingly. Given under my hand and ſeal the — day of 


i the year of our Lord —. 


The courſe to be taken for maintenance of the families 
of ſubſtitutes, hired men, or volunteers, drawn out into 
actual ſervice, diifereth in nothing from that of other 
poor perſons according to the poor laws ; only with this 
additional circumſtance, that if the ſubſtitute ſerves for 
any other pariſh, townſhip, or place, than that wherein 
his family reſides, the maintenance muſt be reimburſed 
by that pariſh, townſhip, or place, for which he ferves, 
As thus: | 


M. Order of maintenance of the family of a ſub- 
ſtitute when embodied, 


To the overfeers of the poor of the 
Weſtmorland. townſhip of in the ſaid county, 
and to every of them. | 


| V HER AS complaint upon oath hath been made unto 
me J. P. eſquire, one of his majeſty's juſtices of the peace 

in and for the ſaid county, by A. M. now dwelling in your ſaid 
townſhip, wife of B. M. a private militia man, ſerving in the 
militia of the ſaid county as a ſubſiitute for C. M. of your ſaid 
toxunſhip, which militia are now embodied and in actual ſervice, 
and have been ordered to march, that fhe the ſaid A. M. is not 
able to ſupport herſelf and D. her fon aged —— years; I do 
therefore hereby require you to pay unts the ſaid A. M. the ſum 
of weekly, for the ſupport of her and the faid D. her 


ſen; or forthwith ſhaw cauſe to me to the contrary. Given 


under my hand and ſeal the day of , in the year of 
= 


ur LOrd —. 


- 


Þeac | 


Militia. 
If the ſubſtitute ſerves for another townſhip than that 
in which his family reſides, then, as that ether townſhip 
muſt finally bear the burden, it ſeems requiſite previouſly 


to ſummon them to ſhew cauſe ; and then the order may 
run thus : | 


To the overſeers of the poor of the 

townſhip of 

Weſtmorland. county, and to the overſeers of the 
poor of the townſhip of in 


the ſaid county, and to every of them. 


W HERE A8 complaint upon oath hath been made unto 
me J. P. eſquire, one of his majeſly's juſtices of the 


peace in and for the ſaid county, by A. M. now dawel ing in 
your ſaid townſhip, wife of B. M. a private militia man 
ſerving in the militia of the ſaid county as a ſubſtitute for 
C. M. of the townſhip of in the ſaid county, which 
militia are now embodied and in actual ſervice, and have 
been ordered to march, that ſhe the ſaid A. M. is not able to 
ſupport herſelf and D. her fon aged ears : And whereas 
the overſeers of the poor of the ſaid townſhip of m_—_ af 


ſaid have been duly ſummoned by me to ſhew cauſe why relief 


ſhould not be given to the ſaid A. M. but have not ſhewed to 
me any ſufficient cauſe ; 1 do therefore hereby require you the 
ſaid overſeers of the poor of the townſhip of aforeſaid, 
to pay unto the ſaid A. M. the ſum of weekly, for 
the ſupport of her and the ſaid D. her fon, until you ſhall be 


otherwiſe ordered to forbear the ſaid allowance : which ſaid 


weekly ſum is to be retmburſed to you by the ſaid overſeers of 


the poor of the townſhip of aforeſaid ; who are hereby 
required to reimburſe the ſame accordingly. Given under my 
hand and ſeal the day of » in the year of our 
Lord 


Where the ſubſtitute ſerves for a pariſh in another 
county, the order may be varied accordingly ; as thus: 


To the overſeers of the poor of the 
townſhip of — in the ſaid 


Weſtmorland. county, and tp the treaſurer of 


the ſaid county, and to every of 
them, 


W HERE A8 complaint upon oath hath been made unto 
me J. P. eſquire, one of his majeſtys juſlices of the 

peace in and for the ſaid county, by A. M. now dwelling in 
Q 2 your 


in the ſaid 
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230 Militia, 
your faid townſhip, wife of B. M. a private militia man 

ſerving in the militia of the county of Lancaſter as a ſub- 
flatute for C. M. of the townſhip of — in the faid 
county of Lancaſter, which militia are now embodied and 

in actual ſervice, and have been ordered to march, that ſhe 

the ſaid A. M. ig not able to ſupport and maintain herſelf ; 
and whereas the overſeers of the poor of the ſaid townſhip of 
have been duly ſummoned by me to ſhew cauſe why 
relief ſhould not be given to the ſaid A. M. but have not 
ſhewed to me any ſufficient cauſe; J do therefore hereby re- 
quire you the ſaid overſeers of the poor of the townſhip of 
aforeſaid, to pay unto the ſaid A. M. the ſum of 
weekly for her ſupport and maintenance, until you 
ſhall be otheraviſe ordered to forbear the ſaid allowance ; 
which ſaid weekly ſum is to be reimburſed to you by the trea- 
ſurer of the ſaid county of Weſtmorland, on your producing 
to him my certificate of this order: which ſaid treafurer is 
required to tranſmit the ſaid certificate, and an account of all 
monies fo repaid by him from time to time, quarterly, to the 
treaſurer of the ſaid county of Lancaſter z which ſaid 
treaſurer of the ſaid county of Lancaſter ſhall forthwith 
. reimburſe the ſame to the ſaid treaſurer of the ſaid county of 
Weſtmorland, and apply to the juſtices of the peace at the 
next general or quarter ſeſſions for the ſaid county of Lan- 
caſter, for their allowance of the ſaid account, and for their 
order to the overſeers of the poor of the townſhip of 
eforeſaid, ta make good the ſame to him the ſaid treaſurer of 
the ſaid county of Lancaſter out of their poor rates. Given 
under my hand and ſeal the day of in the 

year of our Lord — —, 


N. Form of the juſtice's certificate. 


| J. P. eſquire, one of his majeſly's juſ- 
Weſtmorland. [ tices of the peace in and for the ſaid 
county, do hereby certify, that this preſent day I have exe- 
cuted an order upon the overſeers of the poor of the townſhip 


0 

4 for the maintenance of A. M. now dwelling in the 
faid townſhip, avife of B. M. a private militia man in 
aflual ſervice, in the militia of the county of Lancaſter, as 
ſubſtitute for C. M. of the townſhip of in the ſaid 
eounty of Lancaſter. Given under my hand and ſeal the 
3 day of in the year of our Lord — 


in the ſaid county, to pay weekly the ſum of 


Mill. 


B* an ancient ordinance, Ha. fat. V. 1. þ. 181. 
The toll of a mill ſhall be taken according to the 
cuſtom of the land, and according to the ſtrength of the 
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Toll for grind - 


. water-courſe, either to the twentieth or four and twentieth . 


corn, 


And yet in ſome places the millers do claim and take 
the ſixteenth part; and where the cuſtom hath been ſo 
uſed time out of mind, perhaps it may be good and war- 
rantable. Dal. c. 112. 

And Mr. Dalton ſays, the miller ought to take but one 
quart for grinding of one buſhel of hard corn, but if he 
fetch and carry back the griſt to the owner, he may take 
two quarts of hard corn; and this hard corn is intended 
of wheat, rye, meſlin (which is wheat and rye mixed). 
And for malt, the miller ſhall take but half ſo much toll 
as he taketh for hard corn, that is, one pint in the buſhel, 
for that malt is more eaſily ground than wheat or rye : 
But if the miller do fetch to his mill, and carry back the 
malt to the owner's houſe, then the miller alſo ſhall have 


double toll. Id. | 


But by Holt Ch. J. the toll of a mill muſt be regulated 
by cuſtom ; and if the miller takes more than the cuſtom 
warrants, it is extortion : But if it is a new mill, there 
the miller is not reſtrained to any certain toll ; but the 
perſons who will have their corn ground there muſt com- 
ply with the miller's demands; and whatſoever he takes, 
it is not extortion, becauſe it is the voluntary agreement 
of the parties. L. Raym. 149. | 

In ſome places the tenants are bound to have their 
corn ground at the lord's mill. As in the caſe of Hix and 
Gardener, H. 11 J. In an action on the caſe for erect- 
ing a mill, the lord declared upon a cuſtom for all the in- 
habitants to grind at his mill, and that the defendant had 
built a mill there contrary to the cuſtom, and this was ad- 
Judged a good cuſtom : And ſuit to a mill may be by rea- 
ſon of tenure or ſervice, and alſo by cuſtom, and ſo may 
well bind ſtrangers. 2 Bulſt. 195. 

And a new-ereCted houſe within the precincts is within 
the cuſtom of multure : And none may grind elſewhere, 
but in caſe of exceſſiye toll, or that the griſt cannot be 
ground in convenient time. Hardr. 177. 

T. 16 G. 2. K. and Word. The defendant being a 
miller, was indicted for changing corn delivered to him to 


Tenants may be 
bound to grind 
at the lord's 
mill, 


Miller changing 7 
corn. 


24 be 


Pd 


Pill. 


be ground, and giving bad corn inſtead of it. It was 
moved to quaſh it, becauſe only a private cheat, and not 
of a public nature. But it was anſwered, that being a 
cheat in the way of trade, it concerned the public, and 
therefore was indictable. And the court was unanimous 
| not to quaſh it. 1 S/. Caf. 217. 
Or taking corn Although every larceny implies a treſpaſs, and a felo- 
* 44 1 intent nious taking of the thing ſtolen ; yet it hath been reſolved, 
| that even thoſe who have the poſſeſſion of goods by the 
delivery of the party, as a miller who hath corn delivered 
to him to grind, may be guilty of felony by taking away 
any part thereof with an intent to ſteal it. 1 Haw. go. 
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1 not to Millers are not to be common buyers of any corn, to 

uyers of v 3 . * 

peeling ſell the ſame again, either in corn or meal; but ought only 
to ſerve for the grinding of corn that ſhall be brought to 


their mills. Dalt. c. 122. 
Balances and By 36 G. 3 . 85. after xſt July 1796, every miller, or 


—＋ 3 other perſon keeping a mill for grinding of corn, ſhall have 
in ſuch mill a true balance, with proper weights according 
to the ſtandard of the exchequer; and any perſon appointed 
by 35 G. 3. c. 102. (a) to examine weights and balances, 
may examine the ſame, and ſhall proceed therein as is by 
that act directed; and every ſuch miller or other perſon in 
default thereof ſhall forfeit not exceeding 20s. And 
every ſuch miller or other perſon, in whofe mill ſhall be 
found any weight not according to ſuch ſtandard, or any 


falſe or unequal balance, or who ſhall obſtruct any ſuch 


perſon in examining the ſame, ſhall forfeit the like penal- 


ties, as perſons committing the like offences againſt the 
ſaid act of 35 G. 3. c. 102. / 1. 
Millers to wei And every perſon who ſhall bring any corn to be ground, 
corn if required. may require the miller or perſon acting for him, or keeping 
the mill, to weigh in his preſence ſuch corn, and after it 
ſhall be ground, to weigh the produce thereof; and on 
refuſal ſuch perſon ſhall forfeit not exceeding 408. / 2. 
Millers to deli- And every miller or other perſon keeping ſuch mill ſhall, 
ver the — after grinding any corn, deliver to the perſon who brought 
——_ the ſame, if he require it, the whole produce of ſuch corn 
required, in weight, allowing for the waſte in grinding, and by taking 
toll where toll is hereinafter allowed to be taken; and if 
ſuch corn ſhall be dreſſed into flour, then the whole produce 
in weight, allowing for the waſte in grinding and dreſſing, 
. and by taking toll as aforeſaid ; and if ſuch corn ſhall then 
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(a) See this act 4th vol. tit. Weights and Meaſures. 
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Mill. 


appear to weigh leſs than the full weight, after allowing ſor 
the diminutions aforeſaid, ſuch miller ſhall, for every buſhel 
of corn ſo deficient in weight, forfeit not exceeding 1 s. 
and alſo treble the value of ſuch deficiency. 

And where toll is hereinafter allowed to be taken, ſuch 
toll ſhall be deducted before the corn ſhall be put into the 
mill. / 4. 

And no miller, or other perſon keeping a mill, ſhall de- 
mand or take any part of the corn brought to be ground, 
or the produce thereof when ground, by way of toll, but 
in lieu thereof ſhall be entitled to payment in money; and 
if he ſhall demand or take any part of ſuch corn, or the pro- 
duce thereof when ground, by way of toll for payment, he 
{hall forfeit not exceeding 51. Provided, that where the 
perſon bringing ſuch corn to be ground ſhall not have mo- 
ney to pay for the grinding the ſame, ſuch miller, or other 
perſon, with the conſent of the perſon ſo bringing the tan, 
may take ſuch part of the produce of ſuch corn, as will be 
equal to the money price expreſſed in the table hereinafter 
required. Provided alſo, that nothing herein ſhall extend 
to the mills called S9hemills, or ſuch other ancient mills 
where the right and obligation of the poſſeſſors thereof to 
grind corn for particular perſons or within particular di- 
ſtricts, and to take a fixed and certain toll for grinding, 
are eſtabliſhed by ancient cuſtom, and the law of the land; 
but ſuch mills ſhall continue to take toll in the ſame quan- 
tity and manner as they have been accuſtomed to do. / 5. 

And every miller or other perſon who ſhall grind for 
hire or toll ſhall put up, in ſome conſpicuous place in his 
mill, and renew when neceſſary, in fair and legible cha- 
racters, a table of the prices in money, or of the amount 
of toll or multure, for which the ſcvc:al operatious of his 


233 


Where toll is 
taken, 


No corn to be 
taken for roll, 
but money in 
lieu thereof. 


Exc-ptionk + 


A table of the 
prices to be put 
up. 


mill are to be performed reſpeCtively ; on pain of forfeit- 


ing 208. for every ſuch offence. J. 6. 

Provided, that nothing herein ſhall extend to any mill 
kept for private uſe only. / 7. 

All penalties and forteitures hereby impoſed, may be re- 
covered before one juſtice where the offence is committed ; 
who, upon conviction, (A.) on confeſſion, or oath of one 
witneſs, may levy the ſame by diſtreſs, half to the informer 
and half to the poor, returning the overplus (if any) after 
deducting the coſts of ſuch conviction, diltreſs, and ſale, 
to the offender ; and for want of ſufficient diſtreſs, ſuch 
offender ſhall be committed to the common gaol or houſe 
of correCtion for any time not exceeding one month, 
unleſs ſuch penalty and coſts ſhall be ſooner paid. /. 8. 
| N | Provided, 


Private mills, 


Recovery and 
application of 
penalties. 
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Appeal, 


Certiorari, 


Limitation of 
infcrmations, 


Gonvicion, 


Demoliſhing 
mills, 


Setting fire to 
mines. 


Mill. 


Provided, that if any perſon ſhall think himſelf aggrieved 
by the judgment of ſuch juſtice, he may, upon giving ſe- 
curity to the amount of ſuch penalty, together with ſuch 
coſts as ſhall be awarded, in caſe ſuch judgment be affirmed, 
appeal to the next ſeſſions, who may hear and finally deter- 
mine the ſame; and in caſe ſuch judgment be affirmed, 
the ſeſſions may award ſuch perſon to pay ſuch colts as to 
them ſhall ſeem meet. /.8. 

And no ſuch judgment or conviction ſhall be removed 
by certiorari into any other court whatſoever. 7d. 

Provided, that every information ſhall be laid within 
ten days after the offence has been committed, otherwiſe 
the ſame ſhall be of no effect. 

And the conviction may be in the following form: 


A. Weſtmorland, BE it —_—— that on the 

to wit. day of in the year 
vas, upon the complaint of A. I., convicted before 
the juſtices of the peace for in purſuance of an act 
paſſed in the thirtysſixth year of the reign of his majeſty king 
George the third, for [or as the caſe may be]. Given under 
hand and ſeal the day and year above written. 


A. O. 


Which conviction ſhall be certified to the next ſeſſions, 
there to be filed amongſt the records. /. 10. 

And by 9 G. 3. c.29. If any perſon or perſons unlaw- 
fully, riotouſly, and tumultuouſly aſſembled, to the diſ- 
turbance of the public peace, ſhall unlawfully and with 
force demoliſh or pull down, or begin to demoliſh or pull 
down, any wind ſaw mill, or other wind mill, or any 
water mill, or other mill, or any of the works thereto be- 
longing ; every ſuch perſon ſhall be guilty of felony with- 
out benefit of clergy. And if any perſon ſhall wilfully or 
maliciouſly burn or ſet fire to any ſuch mill; he ſhall 
in like manner be guilty of felony without benefit of 
clergy. Proſecution to be commenced within eighteen 
months after the oftence committed. 


—  — — 


Mines deſtroying. 


Y the 10 C. 2. c. 32. If any perſon ſhall wilfully and 
maliciouſly ſet on fire any mine, pit, or delph of coal 
or cannel coal ; he ſhall be guilty of felony without benefit 


of clergy. 
And 


of 


t 


Mines deſtroying, 


And by the 13 G. 2. c. 21. If any perſon ſhall divert Conveying wa- 
or convey any water into any coal work, with deſign to der to mines. 


deſtroy or damage the ſame ; he ſhall pay to the party 
grieved treble damages, with coſts. 


And hy the 9 G. 3. c. 29. If any perſon ſhall wilfully Demolifhing 
or maliciouſly ſet fire to, burn, demoliſh, pull down or nes, 


otherwiſe deſtroy or damage any fire engine or other en- 
gine erected for draining water from collieries or coal 
mines, or for drawing coals out of the ſame; or for 
draining water from any mine of lead, tin, copper, or 
other mineral; or any bridge, waggon way, or trunk, 
erected for conveying coals from any colliery or coal 
mine, or ſtaith for depoſiting the ſame z or any bridge or 
waggon way erected for conveying lead, tin, copper, or 
other mineral from any ſuch mine; or ſhall cauſe or pro- 
cure the ſame to be done ; he ſhall be guilty of felony, 
and tranſported for ſeven years. 

Provided, that no perſon ſhall be proſecuted on this 
act, unleſs the proſecution be commenced in eighteen 
months after the offence committed, 


Miſadventure, See Homitide. 


— "OOO 


_ 


td. 


Mildemeanor. 


HIS word, in its uſual acceptation, is applied to all 
thoſe crimes and offences for which the law has not 
provided a particular name; and they may be puniſhed 
according to the degrees of the offence, by fine, or impri- 
ſonment, or both. Bari. 


Miſnomer. See Indictment, 
Miſpriſion of felony. See Felonp, 
Miſpriſion of treaſon. See Treaſon, 
Mittimus. See Commitment, 


Month. 


WV HERE the word month is uſed in any ſtatute, with- 
out the addition of calendar or other words to ſhew 


that the legiſlature intended calendar month, it is under- 
9 i food 


&Cs 


Proſecution to 
be in eighteen 
months. 


Month. 
ſtood to mean a lunar month. Lawn & an, v. Hooper & 
an. E. 35 G. 3. Durnf. & Eaft, 6 V. 224. 


Murder. See Homitide. 


— 


Mute. 


FH EREZOPFORE a perſon ſtanding mute upon an 
arraignment of felony (that is, without ſpeaking 
any thing at all, or without putting himſelf upon God and 
the country) was liable to a ſtrange and cruel kind of 
puniſhment ; the judgment in which caſe was, that the 
man or woman ſhould be remanded to the priſon, and laid 
there in ſome low and dark room, where they ſhould lie 
naked on the bare earth, without any litter, ruſhes, or 
other cloathing, and without any garment about them, 
but ſomething to cover their privy parts; and that they 
ſhould lie upon their backs, their heads uncovered, and 
their feet, and one arm to be drawn to one quarter of the 
room with a cord, and the other arm to another quarter, 
and in the ſame manner to be done with their legs ; and 
there ſhould be laid upon their bodies iron and ſtone, ſo 
much as they might bear and more; and the next day fol- 
| lowing to have three morſels of barley bread without any 
drink, and the ſecond day to drink thrice of the water next 
to the houſe of the priſon (except running water) without 
any bread ; and this to be their diet until they were dead. 
So as, upon the matter, they ſhould die three manner of 
ways, by weight, by famine, and by cold. And the rea- 
ſon of this terrible judgment was, becauſe they refuſed ta 
ſtand to the common law of the land. 2 Inf. 178, 179. 

And this ſome perſons endured, for the ſake of their 


children or other kindred ; becauſe in ſuch caſe they for- 


feited their goods only, and not their lands; for lands 
could not be forfeited but by attainder. 

But now, by the 12 G. 3. c. 20. F any perſon, being 
arraigned on any indiftment or appeal for felony, or on any in- 
diftment for piracy, ſhall upon ſuch arraignment. land mute, 
or will not anſwer directly io the felony or piracy, he ſhall be 
convicted of the offence, and the court ſhall thereupon award 
wdgment and execution, in the ſame manner as if he had been 
fonvicted by verdict or confeſſron and ſuch pudgment ſhall have 

| 5 alt 


— 


Mute. 


all the ſame conſequences, as a conviction by verdict or confeſ- 
Fon. 

1 And the ſame law is, with reſpect to an arraignment 
for treaſon or petit larceny ; for before this act, perſons 
ſtanding mute in either of theſe caſes, were to have the 
like judgment as if they had confeſſed the indictment. 
2 Inft. 177. 2 Haw. 329. 


Naval ſtores. See Stores. 
Navigable rivers. See Rivers and Navigation, 
Nets, gee Fiſh, Game. 


Newſpapers, 


FOR every public newſpaper con- 1. s. d. I. s. d. 
tained in half a ſheet or leſs 
10 An. c. 19. /. 101. 4 
11 G. e. 8. 14 . 
30 C. 2. c. 19. . 1. 0 0 + 
16 G. 3. c. 34. ). 0 © + 
20 G. 3. „% 0, „ 1. 0 0 
37 G. 3. 6. 90. . 2. 0 © 1+ 
O O 32 
If larger than half a ſheet and not 
exceeding a whole ſheet, the duty is 
the ſame as above, and alſo more by 
3’. 6 14 0:04 
O O 4 


And by 37 G. 3. c. 90. after reciting that it is expe- 
dient a reaſonable compenſation ſhall be made to ſuch 
proprietors of newſpapers who ſhall not advance the price 
of their paper beyond the amount of the duty hereby 
impoſed, and where ſuch newſpaper ſhall be fold at not 
exceeding 6d. for each paper, there ſhall be a diſcount 
allowed vpon all the above duties, in lieu of all former 
allowances to every ſuch proprietor, who for three calen- 
dar months or longer before 22d June 1797, uſually 
fold his newſpaper at a higher price than 41d. and who 
ſhall not advance the price thereof above their uſual price 
more than the duty hereby impoſed, and who ſhall bring 
to the head office to be ſtamped any paper commonly 

| 13 called 
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Duty. 


Diſcount ta be 
allowed. 


Peralty of 20 l. 
for not printing 
the full price on 
newſzapers. 


A Nlowance of 
41. per cant, 


Limitaton of 
aCtions., 


Duty en pamph- 
lecs. a 


Exceptians. 


Newſpapers, 


called ſngle demy, not exceeding in each ſheet 28 inches 


in length, and 20 inches in breadth, to be ſtamped on 


each ſheet or paper called double demy to be · ſtamped on 


each half ſheet, ſhall on preſent payment at one time of 


101. or upwards, be allowed a diſcount after the rate 
of 161. per cent. And the commiſſioners {ha}! provide 
different ſtamps to denote where ſuch diſcount hath been 
allowed, and where it has not. /. 33, 34. 35, 26. 

And if any perſon ſhall print or cauſe to be printed 
any newſpaper, or paper liable to the ſi1d duties, without 
printing thereon the full price at which the ſame ſhall be 
fold ; or ſhall ſell, or expoſe to {ale the ſame at any greater 
price than the ſum printed thereon; or ſhall print on any 
ſuch newſpaper, or paper aforeſaid, which ſhall be ſtamped 
with the ſtamp herein before directed to denote the diſ- 
count to have been allowed, any price exceeding the ſum 
hereby allowed; or ſhall fell, or expoſe to ſale any ſuch 
newſpaper which ſhall be ſtamped with the ſaid ſtamp 
to denote the diſcount to be allowed as aforeſaid, at any 
price exceeding the ſum ſo allowed, and according to the 
true intent and meaning of this act; he ſhall, for every 
ſuch offence, forfeit 20l. / 36. 


Provided, that nothing herein ſhall limit the price of 


any newſpaper, whereupon the allowance hereby granted 
ſhall not have been demanded and paid, nor to prevent 
any perſon on payment of the duties from receiving the 


allowance of 41. per cent. thereon. /. 37. 
All actions to be brought within fix calendar months, 


and if the defendant ſhall recover, he ſhall have treble 


colts. /. 38. 

And by 34G. 3. c. 72. Single demy paper in ſheets 
may be ſtamped inſtead of ſtamping every half ſheet of 
double demy paper, on payment of the duty. /. 1. 

And for every pamphlet contained in half a ſheet of 
paper, 2d. Larger than half a ſheet, and not exceeding a 
whole ſheet, for every printed copy thereof, 1d. Above 
one ſheet, and not exceeding fix ſheets in octavo, or a 
leſſer page not exceeding 12 ſheets in quarto or 20 ſheets 
in folio, for every ſheet which ſhall be contained in one 
printed copy thereof, 28. 10 Ann. c. 19. /. 101. 

Provided that nothing herein ſhall charge any act of 

arliament, proclamation, order of council, form of prayer, 
or other act of ſtate, printed votes, ſchool books, books of 
devotion, daily accounts, of imports and exports, nor 


weekly bills of mortality. /. 102. , 
| An 


Newſpapers. 


And if any perſon ſhall write, print, or expoſe to ſale 
any ſuch pamphlet or newſpaper (the ſaid pamphlet ex- 
ceeding one ſheet only excepted) before the paper ſhall be 
ſtamped ; he ſhall forfeit 101. with full coſts. / 105. 

And a printed copy of every pamphlet containing more 
than one ſheet, ſhall (within the bills of mortality) in ſix 
days after printing be brought to the head office, and the 
title, number of ſheets, and duty ſhall be entred in a book, 
and the duty thereupon paid to the receiver-general, who 
ſhall give a receipt for the ſame on ſuch printed copy, or 


the ſame ſhall be ſtamped to denote the payment: With- 


out the bills, it ſhall be brought in fourteen days to ſome 


head collector of the ſtamp duties, who thall enter the 


title, number of ſheets, and duty; which duty ſhall be 
thereupon paid to the collector, who ſhall give a receipt 
for the ſame on ſuch printed copy. / 111. 

And if any ſuch pamphlet containing more than one 
ſheet ſhall be printed or publiſhed, and the duty not paid, 
and title regiſtered, and one copy ſtamped where required 
fo to be, within the time above limited; the author, prin- 
ter, and publiſher, and all other perſons concerned, ſhall 
loſe all property therein, and in every copy thereof, and 
ſhall alſo forfeit 201. with full coſts. /. 112. 

And no perſon {hall expoſe to ſale any ſuch pamphlet, 
without the name and place of abode of ſome known per- 
ſon, by or for whom it was printed or publiſhed, written 
or printed thereon 3 on pain of 20]. / 113. 

And pamphlets unſold, ſhall be cancelled by the com- 
miſhoners, and the like number of other ſheets ſtamped 
gratis ſhall be changed for them. /. 114. 

And inſtead of making allowances on the cancelling of 
newſpapers remaining unſold, as now uſed ; there ſhall be 
an abatement made to every perſon who ſhall pay at one 
time for newſpaper ſtamps 10l. or upwards, after the rate 
of 41. in the 100 I. 29 G. 3. c. 50. /. 7, 8. 

And no hawker of newſpapers, or other perſon, ſhall 
let out any newſpaper for hire, to any perſon, or to differ- 
ent perſons, or from houſe to houſe ; on pain of forfeiting 
51. to be recovered and applied as other penalties relating 
to the ſtamp duties. Id. /. g. 

And two juſtices may hear and determine offences in 
relation to pamphlets or newſpapers; and mitigate the 
penalty, ſo as they do not reduce it lower than one fourth 
part, over and above the coſts: and where goods of the 


offender cannot be found, may commit him to priſon till 


paid. 10 A. c. 19. / 120. 
And 
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Penalty. 
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Penalty. 


Selling pamph- 


lets. 
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newſpapers 
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Selling pamph- And by the 16 G. 2. c. 26. If any perſon ſhall ſell, or 
_— 1 p. expoſe to ſale, any newſpaper, or any book, pamphlet, or 
ed. paper, deemed to be a newſpaper, unſtamped ; any juſtice 
of the peace may commit him (being convicted — him 
by confeſſion or oath of one witneſs) to the houſe of cor- 
rection for any time not exceeding three months: And 
any perſon may apprehend and carry him before ſuch 
juſtice; and on producing a certificate of ſuch convic- 
tion, under the hand of ſuch juſtice, ſhall have a reward 
of 208. to be paid by the receiver-general of the ſtamp 
duties. /. 5. | 
And by 38 G. 3. c. 78. for preventing the miſchiefs 
ariſing from printing and publiſhing newſpapers, and 
papers of a like nature by perſons unknown; and for 
making regulations in other reſpects; ſo far as the ſame 
relate to the office of a juſtice of the peace, are as fol- 
lows : 
Printing or hav- If any perſon ſhall knowingly and wilfully print or pub- 
ing newſpapers J]jſh, or cauſe the ſame to be done, or take, or receive 
— into, or keep in his cuſtody, any newſpaper or other ſuch | 
paper, not on paper duly ſtamped ; he ſhall forfeit for 
every ſuch paper 201. over and above all other penaltics. 
13, 10. 
Printing or pub- 5 And if any perſon ſhall print or publiſh, or cauſe to be 
—— gg printed and publiſhed in any newſpaper, or other paper of 
colour of irs a like nature, any matter or thing tending to excite hatred 
having been and contempt of his majeſty, or of the conſtitution and 
{vw A *. government, as having been previouſly printed or pub- 
"liſhed in ſome foreign paper or print, which hath, not 
been ſo; ſuch perſon ſhall, being convicted thereof, be 
committed to priſon for not exceeding 12 nor leſs than 6 
months; and be liable to ſuch other puniſhment as may 
by law be inflicted in caſes of high miſdemeanors ; and it 
ſhall be incumbent on the perſon againſt whom the pro- 
ceeding ſhall be, to prove that the ſame had been previ- 
ouſly printed and publiſhed in ſome foreign paper or print, 
and if he ſhall fail ſo to do, the ſame thall be deemed and 
taken not to have been ſo previouſly printed and publiſh- 
ed. /. 24. 
Recovery and And all fines, penalties, and forfeitures by this act im- 
applicatioa of noſed, exceeding 201. (except herein otherwiſe directed,) 
* ſhall be recovered in the courts at Weſiminſter. But 
where ſuch penalties ſhall not exceed 201. they may be 
recovered before one juſtice, on proof on oath of the 
offence, and may be levied by diſtreſs and ſale of the 
offender's goods, together with the charges of ſuch diſtreſs 
| | and 
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and ſale; and for want of ſufficient diſtreſs, ſuch juſtice 
may commit ſuch offender to gaol, for any time not 
exceeding 3 months, unleſs otherwiſe directed; to be 
applied, half to the king, and half to the perſon who ſhall 
iaform and fue. And no order or conviction ſhall be 
removable by certiorari into any court whatſoever. /. 29, 30. 

Total. Duty on adver- 

And for every advertiſement \ in the I. s. d. I. s. d. tiſements. 

gazette, or other printed paper, pub- 
liſhed weekly or oftener, or in an 
periodical paper or pamphlet pub- 
liſhed at any time exceeding a week, 
ſhall be paid by 10 An. c. 19. , 101. 


0 I © 
30 G. 2. c. ig. /. 1, oO 1 0 
20 G. 3. c. 28. / 1. o O 6 
29 G. 3. c. 50. / 1. o 0 6 


0 30 


But nothing herein ſhall extend to any ſingle advertiſe- 
ment printed by itſelf. 


Night Walkers. See Eves droppers. 
Noblemen. See Peers. 


Non compos. See Lunaticks. 
Non conformiſts. See Diffentcrg. 


Northern borders, 


BY the 43 El. c. 13. Foraſmuch as many perſons dwell- perſons exacting 
ing in Cumberland, Northumberland, Weſtmorland, and Blackmail. 
Dureſme, have been taken by force and kept until ranſom- 
ed; and whereas by reaſon of incurſions, burnings, and 
robberies, ſeveral inhabitants there have been forced to pay 
a certain rate of money, corn, cattle, or other conſideration, 
commonly called by the name of Blackmail, to divers men 
of name, friended and allied with divers in thoſe parts, 
who are known to be great robbers and ſpoil takers in the 
ſaid counties, to the end thereby to be by them freed, 
protected, and kept in ſafety ; by reaſon whereof many 
are impoveriſhed, and rapine much increaſed : It is there- 
fore enacted, that whoſoever ſha]l without good authority 
take or detain any ſuch perſons againſt their wills to ran- 
ſom them, or make a prey or ſpoil of their perſons or goods 
upon deadly feud, or otherwiſe; or ſhall be aiding therein; 
or whoſoever ſhall take, receive, or carry away any money, 
Vol. III. | R corn, 


Blackmail, 
what, 


Deadly feud. 


Northern borders. 


corn, cattle, or other conſideration, commonly called 
Blackmail, for ſuch protection; or ſhall burn any ſtack of 
corn; he ſhall, on conviction at the aſſizes or ſeſſions, 
be quilty of felony without benefit of clergy. / 1, 2. 


Foraſmuch as, &c.] At the time when this act was 
made, and for ſome time after, the peace of the borders 
was maintained by commiſſioners appointed by the two 
crowns reſpectively, Who agreed upon certain articles to 
be obſerved by both ſides : appointed guards and watches 
at certain fords and other places; kept courts ; redreſſed 
grievances z puniſhed offenders; and had power of life 
and death by way of legal trial in the mafiner of oyer and 
terminer. And this act was not made in abolition of ſuch 


power, but in aid thereof, and for the puniſhment of cer- 


tain offenders unto whom the commiſſion of the lords 
wardens of the marches did not extend; which offend- 
ers, although not employed in the protection of the coun- 
try by virtue of the inſtitution of the wardenſhip of the 
marches, yet demanded contribution of the inhabitants 
under pretence of preſerving them from rapine and depre- 
dation by reaſon of the friendſhip and alliance which they 
had with the ſpoil-takers and robbers in thoſe parts. 


Blackmail) Maile in French is a ſmall piece of money; 
and in the 9 H. 5. filver half-pence here were termed 
mailes. In a large acceptation, the word maile ſignifies a 
rent in general, paid either in money, corn, cattle, or other 
goods, as geeſe maile, cow maile, and the like; and in Scot- 
land, maile is {till the common word for rent. White maile, 
white rents, (vulgarly called quit rents,) were rents paid 
in ſilver, and thereby diſtinguiſhed from work day rent, 
cummin rents, corn rents, and the like. Black maile, or 
black rents, ſeem properly to have been rents paid in cat- 
tle (otherwiſe called neat gelt, or neat geld, from the Daniſh 
gelt, geld, geldum, a payment of tribute); but more largely 
taken, it feemeth to have been uſed to ſignify all rents 
not paid in filver, in contradiſtinction to the redditus albi, 
blanch farms, or white rents. 


Deadly feud] Feud in the German fignifies enmity, or 


war; as in like manner the word fe ſignifies any enemy. 


Feud, in Scotland, is a combination of kindred to revenge 


injuries or affronts done or offered to any of their blood. 

Deadly feud is a profeſſion of irreconcileable hatred, till a 

perſon is revenged even by the death of his adverſary. 
And, by the Paid ſtatute, perſons outlawed in any of the 


{aid counties for any ſuch murder, robberies, burglaries, or 


8 | other 
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other felonies, ſhall in two months be certified in writing 
by the clerk of the peace to all the ſheriffs of all the ſaid 
counties; and the ſaid ſheriffs ſhall proclaim them in Car- 
7755 Penrith, Cockermouth, Appleby, Kendal, Newcaſtle, 

orpeth, Alnewick, Hexham, -Durſme, Darlington, Biſhop 
Armwckland, Barnard caſtle, and Berwick, and once a month 
in every their county courts, till they ſurrender ; and the 
-mayors ſhall proclaim them in every fair, and every ſix 
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weeks in the market; and perſons relieving or conferring 


with them, ſhall, on the like conviction, be impriſoned 
for fix months, and bound to the good behaviour for a 
year. /. 3, 4, 5, 6. 

The juſtices of Northumberland and Cumberland may 
make order in ſeſſions, for charging the reſpeCtive coun- 
ties, for ſecuring the ſame againſt the moſs troopers (that 
is, thieves and robbers, who after having committed 
offences in the borders, do eſcape through the waſtes and 
moſſes); ſo as Northumberland be not charged above pool. 
nor Cumberland above 2001. a-year. And they may ap- 
point a commander, with 30 men in Northumberland, and 
12 men in Cumberland, to ſearch for, purſue, and appre- 
hend offenders. 13 & 14 C. 2. c. 22. 

And the perſons ſo employed ſhall be choſen in ſeſſions 
yearly, or every two years at the fartheſt. 29 C 3o C. 2, 
6. 2. 

And the ſeſſions ſhall take ſecurity of the perſons by 
them employed for preſervation of the borders, to anſwer 
the damages ſuſtained by their neglect or default, and to 
pay the ſame in four months after proof made thereof in 
ſeſſions by oath of one witneſs; fo as the goods ſtolen be 
entered in one of the books to be kept for that purpoſe, in 
forty-eight hours after they be ſtolen or gone 3 and books 
ſhall be kept for that end in every market town in the ſaid 
counties, and in ſuch other places, and by ſuch perſons as 
the ſeſhons ſhall appoint. 29 & 3o C. 2. c. 2. | 

And by the 18 C. 2. c. 3. Great and notorious thieves 
and ſpoil-takers, in the faid counties of Northumberland 
and Cumberland, ſhall ſuffer death as felons without bene- 
fit of clergy ; or may be tranſported by order of the judges 
of aſſize, during liſe. 

By the 15 G. 3. c. 31. If any perſon againſt whom a 
warrant ſhall be iſſued by any jultice in Ang/and, for any 
offence againſt the laws of England, ſhall eſcape or go into 
Scotland; the ſheriff, or {ſteward depute, or ſubſtitute, or 
any juſtice of the county or place where ſuch perſon ſhall 


be, may indorſe his name on the ſaid warrant : which 
R 2 warrant, 
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warrant, ſo indorſed, ſhall be a ſufficient authority to the 
perſon bringing ſuch warrant, and to all perſons to whom 
it was originally directed, and alſo to all ſheriffs' officers, 
ſtewards” officers, conſtables, and other peace officers where 
ſuch warrant ſhall be ſo indorſed, to execute the ſame in 
the county or place where it is ſo indorſed, by apprehend- 
ing the perſon againſt whom ſuch warrant is granted, and 
to convey him into the county or place in England (being 
adjacent to Scotland) in which the offence was committed, 
before a juſtice of ſuch county or place, to be there dealt 
with according to law : Or, in caſe the offence was com- 
mitted in the county not next adjacent to Scotland, then to 
convey him into any county of England adjacent to Scot- 
land, before a juſtice there; who thall proceed, with re- 
gard to ſuch perſon, by indorſing the warrant, as by the 
24 G. 2. c. 5 5. in like manner as if the perfon had been 
apprehended in the ſaid county. /. 1. 

And if any perſon, againſt whom a warrant ſhall be 
iſſued by the lord juſtice general, lord juſtice clerk, or any 
of the lords commiſſioners of juſticiary, or by any ſheriff, 
or ſteward depute, or ſubſtitute, or juſtice of the peace of 
Scotland, for any offence againſt the laws of Scotland, ſhall 


eſcape or go into England, any juſtice of the county or 


place where ſuch perſon ſhall be, may indorfe his name 
on the ſaid warrant : Which warrant, fo indorſed, ſhall 
be a ſuſſicient authority to the perſon bringing ſuch war- 
rant, and to all perſons to whom it was originally directed, 
and alſo to all conſtables or other peace oflicers where ſuch 
warrant {hall be ſo indorſed, to execute the ſame in the 
county or place where it is ſo indorſed, by apprehending 
the perſon againſt whom ſuch warrant 1s granted, and to 
convey him into the county or place in Scetland (being 
adjacent to England) where the offence was committed, 
before the ſheriff or ſteward depute, or ſubſtitute, or a 
juitice of ſuch county or place, to be there dealt with ac- 
cording to law: Or, in cafe the offence was committed in 
a county not next adjacent to England, then to convey 
him into any county of Scotland adjacent to England, before 
the ſheriff, or ſteward depute, or ſubſtitute, or a juſtice 
therez who ſhall proceed, with regard to ſuch perſon, ac- 
cording to the rules and practice of the law of Scotland, in 
like manner as if he had been apprehended in the ſaid 

county. /. 2. | 
And the expence of removing priſoners as aforeſaid ſhall 
be repaid to the perſon defraying the ſame, by the trea- 
ſurer of the county in England, or by the ſheriff, or ſtew- 
| ard 
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ard depute, or ſubſtitute, of the county in Scotland, in which 


the offence was committed; the amount of ſuch expence 
being previouſly aſcertained upon oath before two juſtices 
of ſuch county, and allowed and ſigned by them. /. 3. 

And if any perſon, having feloniouſly taken money, cat- 
tle, goods, or other effects, in either part of the united 
kingdom, ſhall afterwards have the ſame or any part there- 
of in his poſſeſſion in the other part of the united kingdom; 
it [Wall be lawful to indiQ, try, and puniſh him for theft 
or larceny in that part of the united kingdom where he 
ſhall ſo have ſuch money, cattle, goods, or other effects in 
his poſſeſſion, as if the ſame had been ſtolen there. / 4. 

And if any perſon, in either part of the united king- 
dom, ſhall knowingly receive or have any money, cattle, 
goods, or other effects, ſtolen, or otherwiſe feloniouſly 
taken in the other part of the united kingdom ; he ſhall 
be liable to be indicted, tried, and puniſhed for the ſame, 
in that part of the united kingdom where he ſhall ſo re- 
ceive or have the ſame, as if they had been originally 
{ſtolen there. / 5, 


Juſance, 
1. What it is. 


L. How it may be removed, 
II. How puniſhed. 


I. What it is. 


A Common nuſance ſeems to be, an offence againſt 
the public, either by doing a thing which tends to 
the annoyance of all the king's ſubjects, or by neglecting 
to do a thing which the common good requires. 1 Haw. 
197. : 
3 to the prejudice of particular perſons, are 
not puniſhable by a public proſecution as common nu- 
ſances, but are left to be redreſſed by the private actions 
of the parties aggrieved by them. Id. 

Where note a diverſity between a private and a public 
nuſance: If it is a private nuſance, he ſhall have his action 
upon his caſe, and recover his damages; but if it is a 
public nuſance, he ſhall not have an action upon his caſe, 
and this the law hath provided for avoiding of multiplicity 
of ſuits, for if any one might have an action, all men 

R 3 might 
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might have the like; but the law for this common nuſance 
hath provided an apt remedy, by preſentment or indict- 
ment at the ſuit of the king, in the behalf of all his ſub- 
jets; unleſs any man hath a particular damage, as if he 
and his horſe fall into a ditch made acroſs a highway, 
whereby he received hurt and loſs, there for his ſpecial 
damage which is not common to others, he ſhall have an 
action upon his caſe. 1 4ſt. 56. 

And from hence it clearly follows, that no indictment 
for a nuſance can be good, which lays it to the damage of 
private perſons only: as where it accuſes a man of ſur- 
charging ſuch a common; or of incloſing ſuch a piece of 
ground, wherein the inhabitants of ſuch à town have a 
right of common, to the nuſance of all the inhabitants of 
ſuch a town; or of diſturbing a watercourſe running to 
ſuch a mill, to the damage of ſuch a perſon and his te- 
nants, without ſaying of all the liege ſubjefts of the king. 
1 Haw. 197. 

Yet it hath been ſaid, that an indictment of a common 


ſcold is good, although it conclude to the common nuſance 


of divers, inſtead of all, the king's ſubjects; perhaps for 
this reaſon, (ſays Mr Hawtkins,) becauſe a common ſcold 
cannot but be a common nuſance. 1 Haw. 198. 

And if the law be fo in this caſe, why ſhould not an 
indictment ſetting forth a nuſance to a way, and expreſsly 
and unexceptionably ſhewing it to be a highway, be good, 
notwithſtanding it conclude to the nuſance of divers, 
without ſaying all, the king's ſubjects? And perhaps the 
authorities which ſeem to contradict this opinion, might 
go upon this reaſon, that in the body of the indiatment, it 
did not appear with ſufficient certainty, whether the way, 
wherein the nuſance was alleged, were a highway, or 
only a private way; aud therefore that it ſhall be intended 
from the concluſion of the indictment, that it was a private 
way. Id. 

There is no doubt but that common bawwdy houſes are 
indictable as common nuſances: and it hath been ſaid, 
that all common FAages for rope dancers, and alſo all com- 
mon gaming houſes, are nuſances in the eye of the law, 
not only becauſe they are great temptations. to 1dlenels, 
but alſo becauſe they are apt to draw a great number of 
diſorderly perſons. 41d. 

Alſo it hath been holden, that a common playhouſe may 
be a nuſance, if it draw together ſuch a number of coaches 
or people, as prove generally inconvenient to the places 
adjacent, 4d. | 
Stopping 


Nulante. 


Stopping a preſpect is not a common nuſance. 3 Salk. 
247. | 

EreCting a ſhed ſo near a man's houſe, that it ſtops up 
his lights, is not a nuſance for which an action will lie; 
unleſs the houſe is an ancient houſe, and the lights ancient 
lights. 2 Salk. 459. 

So if two men be owners of two parcels of land adjoin- 
ing, and one of them doth build an houſe upon his land, 
and makes windows and lights looking into tlie other's 
land, and this houſe and the lights have continued by the 
ſpace of 30 or 40 years; yet the ether may, upon his 
own land and foil, lawfully erect an houſe or other thing 
againſt the ſaid lights and windows, and the other can 
have no action; for it was his folly to build his houſe ſo 
near to the other's land. But if the former had continued 
for time immemorial, it is otherwiſe. Co. Eliz. 118. 

A gate erected in a highway, where none had been be- 
fore, is a common nuſance. 1 Haw. 199. 

It hath been holden, that it is no common nuſance to 
make candles in a town, becauſe the needfulneſs of them 
ſhall diſpenſe with the noiſomenelſs of the ſmell ; but the 
reaſonableneſs of this opinion ſeems juſtly to be queſtion- 
able, becauſe whatever neceſlity there may be that candles 
be made, it cannot be pretended to be neceſſary to make 
them in a town: and ſurely the trade of a brewer is as 
neceſſary as that of a chandler; and yet it ſeems to be 
agreed, that a brewhouſe erected in ſuch an inconvenient 
place, wherein the buſineſs cannot be carried on without 
greatly incommoding the neighbourhood, may be indicted 
as a common nuſance: And fo in like caſe may a g- 
houſe, or a ſwine yard. Id. FEI 

Two perſons where indicted for making great quantities 
of noiſome, offenſrve, and linking liquors, called acid ſpirit 
of ſulphur, oil of vitriol, and oil of aqua fortis; whereb 
the air was impregnated with noiſome and offenſive 
ſmells: And it was held by the court to be a nuſance. 
The word noiſame comes in the place of the Latin nocivus ; 
and means not only diſagreeable, but hurtful. And lord 
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fence, that the ſmell ſhould be unwhole/ome ; it is enough, 
if it renders the enjoyment of life and property uncomfort- 
able. Burrow Mansfield, 333. Rex v. White and Ward, 
E. 30 G. 2. | | 
A perſon was indicted for making great noiſes in the 
night with a /þeaking trumpet, to the diſturbance of the 
R 4 neighbour- 
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neighbourhood; and it was held by the court to be a nu- 
ſance. T. 12 G. K. and Smith, Str. 704. 

But it hath been reſolved, that neither an old nor 2 
new dove cote is a common nuſance; but perhaps if a 
tenant hath erected one without a licence of the lord of 
the manor, the lord may have an action on his caſe 
againſt him. 1 Haw. 198. 

A monfler ſhewn for money is a miſdemeanor. 2 Cha. 
Ca. 110. T. 34 C.2. Harring and Walrond. It was a mon- 
ſtrous child, that died, and was embalmed to be kept for 
ſhew : but was ordered by the lord chancellor to be buried. 

If a man has a dog that kills ſheep, that is not a public 
nuſance, but the owner of the dog (knowing thereof) is 
liable to an aCtion ; but if he is ignorant of ſuch quality, 
he ſhall not be puniſhed for this killing: And in an action 
upon the caſe for ſuch killing, the plaintiff ſhall be re- 
quired to prove in evidence that the dog had uſed tokill 
ſheep. Dyer, 25. Het. 171. 

If a man has an unruly He in his ſtable, and leaves 
open the ſtable door, whereby the horſe gets forth and 
doth miſchief, an action lies againſt the maſter. 1 Vent. 295. 

In the caſe of Buxendin and Sharpe, E. 8 W. The 
plaintiff declared, that the defendant kept a bull, that uſed 
to run at men, but did not ſay that the defendant knew 
of this quality; it was adjudged, that an aCtion did not 
lie, unleſs it did appear that the maſter knew of this 
quality. 2 Salk. 662, 

There is a difference between beaſts that are fere na- 
ture, as lions and tygers, which a man muſt always keep 
up at his peril; and beaſts that are manuy/uete nature, and 
break through the tameneſs of their nature, ſuch as oxen 
and horſes. In the latter caſe, an aCtion lies, if the 
owner has had notice of the quality of the beaſt 3 but in 
the former caſe, an action lies without ſuch notice. 
Ld. Raym. 1583. | | 

But after ſuch wild beaſts have eſcaped from their 
keeper, ſo as to regain their natural liberty, in ſuch caſe, 
he that kept them before ſhall not anſwer for the damage 
they ſhall commit after he has loſt them, and they have 
reſumed their wild nature. I Ventr. 295. 


A maſi1ff, going in the ſtreet unmuzzled, from the 


ferocity ot his nature being dangerous and cauſe of terror 


to his majeſty's ſubjects, ſeemeth to be a common nuſance, 
and conſequently the owner may be indicted for ſuffering 
him to go at large, |: 


II, How 
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It ſeemeth to be certain, that any one may pull down Any perſon may 
or otherwiſe deſtroy a common nuſance, as a new gate, or _— a nu- 
Ces 


even a new houſe erected in a highway, or the like: for 
if one whoſe eſtate is or may be prejudiced by a private 
nuſance actually erected, as a houſe hanging over his 
ground, or ſtopping his lights, may juſtify the entring into 
another's ground and pulling down and deſtroying ſuch a 
nuſance, whether it were erected before or ſince he came 
to the eſtate, it cannot but follow a fortiori, that any one 
may lawfully deſtroy a common nuſance: And as the law is 
now holden, it ſeems that in a plea, juſtifying the removal 
of the nuſance, a man need not ſhew that he did as little 
damage as might be. 1 Haw. 199. 

But although he may remove the nuſance, yet he can- 
not remove the materials, or convert them to his own uſe. 
Dalt. c. 50 

But ſo much of the thing only as cauſes the nuſance 
ought to be removed: As if a houſe be built too high, 


only fo much of it as is too high ſhould be pulled down. 
9 Co. 53. Godb., 221. 


Aud in the caſe of a glaſi-houſe, the judgment was to 


abare the nuſance ; but not by pulling the houſe down, 


but only to prevent its being again uſed as ſuch. Co. 
Ent. 92. 


ITT. How puniſhed. 


It is ſaid that a common ſcold is puniſhable (after con- 
viction, upon indictment) by being placed in a certain 
engine of correction called 4 trebucket or cucking ſtool. 
I Hau. 200. 

Note, cuck or guck in the Saxon tongue (according to 
lord Cote) ſignifieth to ſcold or brawl; taken from the 
bird cuctotu or guckhawu : and ing in that language ſigni- 
fieth water; becauſe a ſcolding woman was for her puniſh- 
ment ſouſed in the water. 3 /. 219. The common 
people in the northern parts of Huglaud, amongſt whom 
the greateſt remains of the ancient Saxon are to be found, 
pronounce it ducking fte; which perhaps may have 
ſprung from the Belgick or Teutonick ducten, to dive under 
water; from whence alſo probably we denominate'our 
duck the water fowl: or rather, it is more agreeable to 
the analogy and progreſſion of languages, to aſſert, that 


the 


Puniſhment by 
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the ſubſtantive duck is the original, and the verb made 
from thence ; as much as to ſay that to duck is to do as 
that fowl does. 
And ſhe may be convicted, without ſetting forth the 
| particulars in the indictment. 2 Haw. 227. 
Nevertheleſs, the offence muſt be ſet forth with conve- 
nient certainty z and the indictment muſt conclude not 
only againſt the peace, but to the common nuſance of divers 
of his majeſly's liege ſubjefts. And in the caſe of K. and 
Margaret Cooper, H. 19 G. 2. She was convicted on an 
indictment, for being a common and turbulent brawler, and 
over of diſcerd among ft her quiet and honeſt neighbours, ſo 
that ſhe hath ſtirred, moved, and incited divers ſtriſes, con- 
troverſies, quarrels, and diſputes, amongſt his majeſty liege 
people, againſt the peace, &c. It was moved in arreſt of 
judgment, that the charge was too general, and did not 
amount to being either a barrator or common ſcold, which 
are the only inſtances in Which a general charge will 
be ſufficient. It was likewiſe objected, that if the words 
did amount to a deſcription of a ſcold, yet it ſhould be 
laid to be to the common nuſance of her neighbours, for 
every degree of ſcolding is not indictable. And the court 
was of opinion, that the judgment ought to be arreſted on 
both exceptions ; for none of the words here uſed are the 
technical words; and it mult be laid to be to the common 
nuſance. Str. 1246 *. 
Puniſhment by There is no doubt, but that whoever is convicted of 
2 NY ang o nuſance may be fined and impriſoned; and it is faid, that 
——_ one convicted of a nuſance done to the king's highway, 
nuſadec. may be commanded by the judgment to remove the 
nufance at his own coſts : and it ſeems to be reaſonable, 
that thoſe who are convicted of any other common nuſance 
ſhould alſo have the like judgment. 1 Haw. 200. Str. 
886. 
And the defendant ſhall not be allowed to make any 
objections againſt the indictment, until he hath pleaded 
to it. Dalt. c. 66. 
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* It ſeemeth to ſavour not much of gallantry that our an- 
ceſtors ſuppoſed none but women could be guilty of this offence; 
for the technical words denoting the ſame, whilſt the proceed- 
ings were in Latin, were all of the feminine gender; as riXalrix, | 
calumnatrix, communis pugnatrix, communis pacis perturbatrix, and 


the like, 
And 


Nulſance. 


And the court never admits a perſon convicted of a 
nuſance to a ſmall fine, until proof is made of the nuſance 
being removed. Dalt. c. 66. | 

A maſter is indictable for a nuſance done by his ſer- 
vant. Ld. Raym. 264. 

All common nuſances are indictable not only at the 
ſeſſions, but alſo in the torn and leet. 2 Haw. 67. 

An act of general pardon only diſcharges the fine, but 
not the abatement of the nuſance. 2 Salk. 458. 

There are many offences by particular ſtatutes declared 


to be common nuſances, which are treated of under their 
reſpective titles. 


General indictment for a nuſance. 


Weſtmorland. * HE jurors for our lord the king upon 
| their oath preſent, that A. O. late of 
in the county of yeoman, on the day 
in the year of the reign of and 


0 


on divers other days and times, as avell before as afterwards, 


with force and arms at in the ſaid county, [here ſet 
forth the nuſance ;] and the ſame (nuſance) o as aforeſaid 
done doth yet continue and ſuffer to remain ; to the common 
nuſance of all the lieges and ſubjefs of our ſaid lord the king, 
to the evil example of all others in the like caſe offending, and 


againſt the peace of our ſaid lord the king, his crown and 
dignity. 


Daths, 


1. Of oaths in general. 
II. The common forms of oaths, 
III. Quakers oaths. 
TV, Oaths of infidels. 
J. Adminiſtering or taking unlawful oaths. 


I. Of oaths in general. 


OATH is a corruption of the Saxon word eth. 3 Inſt. oath, 


165. 


251 


It is called a corporal oath, becauſe the perſon lays his Corporal oath, 


hand upon ſome part of the ſcriptures when he takes it. 
1d. 


If the oath be taken on the common prayer book, 9, taken on | 
which hath the epiſtles and goſpels, it is good enough, and the common 
perjury prayer book, 
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Se help me God. 


Power of admi- 
niſtering an oath. 


father W. by name. 


Daths, 


perjury upon the ſtatute may be aſſigned upon this oath, 
2 Keb. 

The . So belp me God, in the common form of an 
oath, perhaps may have been firſt uſed in the very ancient 
manner of trial by battel in this kingdom, or at leaſt are 
delivered with a peculiar emphaſis in that ſolemnity 3 
wherein the appellee lays his right hand on the book, and 
with his left hand takes the appellant by right, and ſwears 
to this effect: Hear this, thou who calleſt thyſelf John by the 
name of baptiſm, whom I hold by the hand, that falſely upon me 
thou haſt lied: and for this thou lieft, that I who call myſelf 
Thomas by the name of baptiſm, did not felonigufly murder thy 
So help me God ;—and then he 
kiſſes the book, and ſays) and this I will defend againſt thee 
by my body, as this court ſhall award. And ſo the appellant 
is ſworn in like manner. 

[Where we may obſerve alſo the genuine foundation, 
as it ſeemeth, of the word lie being eſteemed till ſo great 
an affront N all others, as whenever it is pronounced, 
to cauſe an immediate affray and bloodſhed. 

There hath been much doubt, how far juſtices of the 
peace have power to adminiſter an oath. The ſtatute of 
the 15 G. 3. c. 39. hath in one inſtance aſcertained and 
declared their power; by which it is enacted as follows: 
Whereas it is frequently neceſſary for juſtices of the peace to ad- 
miniſter oaths, awhere penalties are to be levied, or diſtreſſes 
to be made, in purſuance acts of parliament, which they have 
no power to adminiſter, unleſs authorized fo to do by ſuch acts 
reſpectively ; it is therefore enucted, that in all caſes, where 
any penalty is directed to be levied, or diſtreſs to be made, by 


any aft of parliament now in force, or hereafter to be made, it 


ſhall be lawful fer any juftice or juſtices, acting under the au- 


thority of ſuch acts reſpectively, ts adminiſter an oath or oaths 


for the purpoſe of levying ſuch penalties or making ſuch 
diſtreſſes. 


But except in the particular inſtances here fpecified, 


the matter remains as doubtful as it was before, or perhaps 


more doubtful, as it may induce an inquiry into other 
branches of the office of a juſtice of the peace, which 
poſſibly may be liable to the ſame objection. 

And there ſeems to be ſome eee. upon the face of 
the act itſelf. For there are three different forms of ex- 
preſſion in acts of parliament giving power to juſtices to 
levy penalties and make diſtreſſes: One is, where an act 
ſays gencrally, that ſuch an offence ſhall be heard and de- 
termined by one or more juſtices, without expreſſing the 

particular 


Daths 1 
Particular mode of conviction: The ſecond is, where an 
act ſays, that the conviction ſhall be upon the oath of one 
or more witneſs or witneſſes: And the third is, where the 
aQ goes further and fays which oath ſuch juſtice is hereby 
empowered to adminiſter. 

It it is the laſt of theſe only that the act refers to, it is 
certain there are numberleſs inſtances where convictions 
are required by acts of parliament to be made on the oaths 
of witneſſes, which acts kire no expreſs power to the juſ- 
tices to adminiſter ſuch oaths; and if upon the faid acts no 
oath, before this remedial at, could be adminiſtered, they 
mult neceffarily be underſtood as having been hitherto 
nugetory, and the convictions thereupon merely void. The 
famous game act of the 5 Ann. c. 14. and many other 
game acts conſequent thereupon, require the convic- 
tion to be upon oath, but do not expreſsly authorize the 
Juſtices to adminiſter the ſaid oath. So alio, many penal- 
ties relating to the poor; to the woollen, linen, fuſtian, 
cotton, leather, iron, and other manufactures; to the 
wages of ſervants, labourers, and artificers; and even in 
the late dog act, where the penalucy are very large; and 
on a yet later act, 13 C. 3. c. 63. relating to the ſilk ma- 
nufacture, Where ſome of the penalties are not leſs than 
501. are directed to he recovered by the oaths of witneſſes, 
and yet the juſtices are not empowered by any of the acts 
reſpectively to adminiſter the ſaid oaths. 

But be this as it may, it is evident that this remedial act 
doth not extend to any cafe where an oath 1s not mentioned 
in the act, but where only a general power is given to the 
juſtices to take cognizance z and it may be argued, that if 
where an oath is necef. lary, yet the juſtices cannot proceed, 
unleſs authorized by the ſeveral acts reſpectively to admi- 
niſter ſuch oath, it follows a fortiori, that where no oath 
is mentioned, there no oath can be by them adminiſtered. 
And this is the caſe of all the ancient ſtatutes, ſo far down 
as the latter end of the reign of queen £/izabezh. For 
they only expreſs in genera}, that the juſtices ſhall have 
power to hear and determine — hall inquire of ſuch and 
ſuch offences ſhall inguire, hear, and determine, by their 
diſcretions——ſhall convi offenders by witneſs, confeſſion, 
or other ⁊uiſe. The ſtatute of the 43 El. c. 5. againſt hedge 
breaking and robbing of orchards, is the firlt ſtatute that 


ſpecially requires the conviction to be upon oath: And in 
many ſubſequent ſtatutes, it is only expreſſed that the con- 


viction ſhall be before the Juſtices, without any mention 
an oath at all. 


5 | Beſides, 
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Beſides, there are many other acts to be done by juſtices 
of the peace, which have no relation to levying of penal- 
ties or making diſtreſſes: And it may be argued from ana- 
logy, that if they have not power to adminiſter an oath in 
one caſe, they have not power to adminiſter it in another 
under the like circumſtances. As for inſtance : Some- 
times the penalty, after conviction, is not pecuniary, to be 


levied by diſtreſs; but corporal, by commitment to the 


houſe of correction, or otherwiſe ; and yet the acts au- 
thorizing and directing the proceedings, run in the very 
ſame ſtyle and form of words, only this act of the 15 G. 3. 
c. 39. heals the defect in one caſe, but leaves the matter 
open as to the reſt, and unleſs the circumſtances can be 
diſtinguiſhed, may affeCt the office of a juſtice of the peace 
in a moſt eſſential and vital part; for to convict, and in con- 
ſequence thereof to impriſon an offender, without oath, 


or (which is the ſame thing) by virtue of an oath which 


the juſtice hath no power to adminiſter, argues a very 
feeble and imperfect juriſdiction, and ſuch as no one, 
without being well adviſed, would readily chooſe to 
exerciſe. 

Indeed, very few of the oaths adminiſtered by juſtices of 
the peace have the aforeſaid ſanction of a ſpecial authority 
given by the ſeveral acts to ſupport them. No act of par- 
liament gives a ſpecial power to adminiſter the oath of 
office to a gager in the exciſe, a commiſſioner of ſewers, 
or a ſheriff's bailiff; to a ſoldier enliſted in his majeſty's 
forces; to an out-penſioner of Chelſea hoſpital, in order 
to receive his penſion ; to a pauper wanting relief; to a 
perſon apprehended as a rogue and vagabond; to a land- 
lord on the tenant's conveying away his goods clandeſ- 
tinely ; to a perſon robbed, in order to bring his action 


againſt the hundred: All theſe, and many other ſuch like, 


are directed to be adminiſtered by the reſpective acts of 
parliament, which acts nevertheleſs have no clauſe au- 
thoriſing the juſtices to adminiſter the ſaid oaths. Nay, 
further than this, in matters of daily practice, ſo far from 
an additional clauſe authorizing the adminiſtering of an 
oath, there is no act of parliament now exiſting that re- 
quires the juſtices to take any examination upon oath 
either on the removal of a pauper to his ſettlement, or 
the filiation of a baſtard child before the two next juſtices. 
So that the oaths, which upon thoſe occaſions are admi- 
niſtered, are only of congruity, as ſuppoſed incident to, 
and neceſſarily annexed to the office of a juſtice of the 


peace; and if they cannot be ſupported upon that found- 
ation, 
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Oaths. 

ation, it is eaſy to conjecture what muſt be the conſe- 
quence. 3 

It may be worth while, in a few words, to conſider, 
what hath been advanced by learned men upon this ſub- 
Jet. It hath been urged, that the very act of parliament, 
which gives power to the juſtices to hear and determine, 
and the commiſſion of the peace conſequent thereupon, 
do, without more, give to the juſtices every thing neceſ- 
ſary for the execution of that power ; according to that 
ſaying of Lord Coke upon another occaſion, that when 
the law granteth any thing, that alſo is granted, without 
which the thing itſelf cannot be. And fo it ſeems to have 
been underſtood for upwards of two hundred years; for 
from the firſt inſtitution of the office, to the latter end of 
the reign of queen Elizabeib, (as I obſerved before,) the 
ſpecial mode of conviction by oath is never mentioned. 
But then it is to be remarked, that during all that period, 
the juſtices were conſidered as acting in their ſeſſions, by a 
jury, in like manner and form of proceeding, as in other 
the king's courts of record. And it was not until ſmaller 
matters, ſuch as hedge breaking, ſervants' wages, fre- 
ee alehouſes, and ſuch like, were brought under 
the juriſdiction of juſtices of the peace, that the admini- 
ſtering of an oath became ſpecially directed. Theſe leſſer 
matters were thought too trifling to bring the country 
together about them; and therefore it was ordained, that 
they ſhall be heard and determined by one or more juſ- 
tices out of ſeſſions, and without a jury. And hereby a 
new kind of judicature being eſtabliſhed, it became neceſ- 
ſary to limit and define the particular mode of proceeding 
as that the juſtice ſhould have power to convict by confe/- 
ſion of the party, by view of the juſtice, or by examination of 


witneſſes, which examination at that time, no doubt, was 


underitood to be upon oath, for they knew of no other 


judicial examination. But for the greater preciſion, and 
to prevent any ſhadow of ambiguity, very many ſtatutes 
giving this ſummary juriſdiction in particular cafes, where 
an oath is required, have this additional clauſe— which oath 
ſuch juſtice is hereby empoawered to adminiſter. Nevertheleſs, 
there are ſo many ſtatutes of the like kind which do not 
obſerve this diſtinction, and others which never mention 
any oath at all, that it ſeemeth difficult upon theſe premiſes 
to form any general concluſion, What hath been princi- 
. pally intended ſeems to have been, to ſpecify that the con- 
viction in ſuch caſes ſhall be in a ſummary manner without 
the help of a jury, and conſequently that the juſtice in that 

reſpect 
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Daths, 
reſpect is conſtituted in the place both of judge and jury; 
and as ſuch muſt proceed after the courſe of the common 
law, wnen not directed otherwiſe by [pecial words in the 
act of parliament. 

On the other hand, the authority of Ld. Cole is al- 
leged in this matter againſt ſuch general power; who, in 
treating of the oath of office to be taken, in purſuance of 
the ſtatute of the 13 Ed. 1. fl. 1. c. 47. by the conſerv- 
ators of the Humber, Ouſe, "Trent; and other rivers, in 
relation to the taking of ſalmon, ſays, a new oath cannot 
be impoſed upon any judge, commiſſioner, or any other 
ſubject, without authority of parliament, as here it was; 
but the giving of every oath muſt be warranted by act 
of parliament, or by the common law time out of mind. 
2 Inft. 479.—Þut this doth not contradict the former poſi- 
tion, but rather confirms it, admitting the common law 
as a rule for the giving of oaths. 

The act of parliament of the 1 & 2 P. & M. c. 13. 
empowering the juſtices out of ſeſſions to take bail of per- 
fons arreſted for felony, preſcribes that the juſtices ſhall 


tale the examination of the priſcner, and the information of 


them that bring him, but doth not expreſs that the inform- 
ation ſhall be upon oath. Upon which, Mr. Lambard ob- 
ſerves as follows: Becauſe (ſays he) ſome juſtices do uſe 
to take this information of the bringers upon their oaths, 
and ſome others do receive it without any oath at all, let 
us ſee what is wont to be ſaid on either fide, that every 
man may the better underſtand what way to incline and 
follow. 'They which take this information without an 
oath ſay, that if the makers of this ſtatute had meant that 
an oath ſhould be taken, then would they have expreſſed 
ſo much; even as the ſtatutes for bankrupts, 34 H. 8. c. 4. 
and 13 El. c. 7. the ſtatute of accountants, 5. K. 2. c. 13. 
the ſtatute of labourers, 2 H. 5. c. 4. and the ſtatute of 
chooling knights of the parliament, 8 H. 6. c. 7. have 
done before: In all which, and ſome other ſtatutes, exa- 
mination upon oath is given by expreſs and plain words. 
But they on the contrary tide do itrongly defend their ex- 
aCting an oath, by the example of the juſtices of the higher 
courts; and do allege, that whereas the ſtatute of the 
5 H. 4. c. 48. did ordain, without any mention of an 
oath, that in action of debt upon the arrearages of an ac- 
count, the juſtices ſhould have power to examine the at- 
tornies and others, the juſtices of the bench do uſe in that 
caſe to miniſter an oath to the perſons examined. The 
1285 they ſay, is Py done and practiſed in all the exa- 
minations 
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minations of ſummoners, viewers, ſheriffs, clerks, and 
other officers, that do happen in the higher courts at Vf. 
minſler; and. Mr. Brooke (tit. Examination, 32.) is of 
opinion, that every examination is to be handled upon 
oath. And Wa th belike (ſay they) the ſtatute of 
2 Ed. G. c. 13. giving power to the ordinary to examine a 
man for his perſonal tithe, excepteth an oath, as though 
otherwiſe he might have required it of him. Beſides all 
this, they add for reaſon, that if theſe informers be exa- 
mined on oath, then, although it ſhould happen them to 
die before the priſoner hath his trial, yet may their inform- 
ation be given in evidence, as a matter of good credit; 
whereas otherwiſe, it would be of little or no weight at 
all, and thereby offenders ſhould the more eafily eſcape. 
And he adds to this latter opinion, I' myſelf am ready 


to ſubſcribe ; as well becauſe I have heard ſome judges of 


aſſize deliver their minds accordingly; as alſo for that I 
have found by experience, that, without ſuch an oath, 
many informers will ſpeak coldly againſt a felon before the 
face of the judge, having perhaps firſt made their bargain 
with the offender or his friends, before that the judge did 
hear of the cauſe. Lamb. 213. N 

Mr. Dalton, upon the ſame ſubject, ſays, the perſon 
accuſed ſhall not be examined upon oath, for by the com- 
mon law no man is obliged to accuſe himſelf. But it 
ſeemeth convenient (he ſays), in caſes of felony eſpeci- 
ally, that the information of the bringer and others, which 
the juſtices do take againſt the priſoner, be upon oath; 
otherwiſe, upon the trial of the priſoner, ſuch information 
taken by the juſtice ſhall not be read or delivered to the 
jury, nor given in evidence againſt the prifoner upon his 
trial. And ſo was the direction of the Ld. C. J. Cote at 
Cambridge ſummer aſſizes, upon the trial of a felon ; for, 
ſaid he, in caſe of a treſpaſs, although 1t be only to the 
value of twopence, no evidence ſhall be given to the jury 


but upon oath,- much leſs where the life of a man is in 


queſtion. Dalt. Old Ed. c. 111. A 
And Ld. Hale, ſpeaking of the ſame ſtatute, is expreſs, 
that the information of the proſecutor or witneſſes ought to 
be upon oath, although the ſtatute doth not mention an 
oath ; which information upon oath, being ſworn on the 
trial to be truly taken by the juſtice or his clerk, may be 
given in evidence againſt the priſoner, if the witneſſes be 
dead or not able to travel. 1 H. H. 586. 
Finally, Mr. Dalton, in another place, ſpeaking of the 


caſe where one juſtice may 9 offenders upon accuſa- 
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tion or proof generally, ſays, it ſeemeth that this muſt be 
by examination of witneſſes ; and though the ſtatute doth 
not expreſsly ſet down that it ſhall be upon oath, yet ir 


' ſeemeth fit, that the juſtice do it upon oath z yea in all 


other caſes, whereſoever any man is authorized to examine 
witneſſes, ſuch authority to examine ſhall be taken and 
conſtrued to be in ſuch manner as the law will, which is 
only by oath. Dalt. Old Ed. c. 66. 
= Upon the whole, this difference of opinion, concerning 
the power of juſtices of the peace to adminiſter oaths in 
the ſeveral cales that may happen, is a matter of moſt 
ſerious conſideration z and there being by the aforeſaid act 
of 15 G. 3. c. 39. a parliamentary declaration in one in- 
ſtance, which, ſo far as it goes, determines againſt a 
N power of the juſtices; and it being uncertain how 
ar by parity of reaſon the like conſtruction may be ex- 
tended to other inſtances; it is humbly ſubmitted, whether 
it might not be expedient to enact once for all, that in all 
caſes where by any act of parliament juſtices of the peace 
have cognizance, they ſhall have power to adminiſter an 
oath. 3 

Where an oath is adminiſtered by a perſon that hath 
lawful authority to tender the ſame, and it be afterwards 
broken, yet if 1t be not in a judicial proceeding, it is no 
perjury, nor puniſhable by the common law. 3 IH. 166. 

Therefore if one call another a perjured man, he may 
have an action on the caſe, becauſe it ſhall be intended to 
be contrary to his oath in a judicial proceeding ;z but for 
calling one a for/worn man, no action lies; becauſe the 
forſwearing may be extrajudicial, and conſequently no 
perjury in law. Id. | 

Every layman, above the age of twelve years, was an- 
ciently obliged to take the oath of allegiance at the tourn 
or leet, and it was a high contempt to refuſe it. 1 17. 
68. 

But the clergy were not obliged to take the oath of 
allegiance till the reformation, any further than doing 
homage to the king for the lands held of him in right of 
the church. 1 H. H. 71, 72. 

Ld. Hale, ſpeaking of the ancient oath of allegiance, 
which continued above 600 years, ſays, that therein the 
prudence of the common law is obſervable, that it was 
ſhort and plain, not entangled with jong and intricate 
clauſes or declarations, but that the ſenſe of it was obvious 


to the moſt. common underſtanding, and yet withal com- 
prehenſive of the whole duty of a ſubject to his Ore: 
5 | I #7. 
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1 H. H. 63. And from this the preſent form of the oath 
of allegiance hath not much varied. | 
The oath of ſupremacy came in, upon aboliſhing the Of theoath of 
papal authority at the reformation. | W 
The oath of abjuration came in after the revolution; of the oath of 
received ſome alterations in the firſt year of queen Anne ; Jutation. 
and again in the firſt year of king George the firſt; and 
finally in the ſixth year of king George the third. 
Perhaps it might be wiſhed, that it were made more 
applicable to Ld. Hale's rule, in being more ſhort and plain; 
there being in it ſeveral hard words, which probably many 
who take it do not well underſtand ; and there being an 
act of parliament therein referred to, which perhaps not 
one in fifty who take it have conſulted. | 
Two juſtices may ſummon, by writing under hand and Summoning 
ſeal, any perſon whom they ſhall ſuſpect to be dangerous * * 
or diſaffected to the government, to appear before them, ; 
at a certain day and time therein to be appointed, to take 
the oaths of allegiance, ſupremacy, and abjuration, and 
if ſuch perſon negleCts or refuſes to appear, then on due 
proof made on oath of the ſummons having been ſerved 
on ſuch perſon, or left at his dwelling-houſe, or uſual place 
of abode, with one of the family there, they ſhall certify 
the ſame to the next ſeſſions, there to be recorded by the 
clerk of the peace. And if ſuch perſon ſhall neglect or 
refuſe to appear and take the oaths at the ſaid ſeſſions (the 
name of ſuch perſon being publicly read at the firſt meet- 
ing of the ſaid ſeſſions), then ſuch perſon ſhall be eſteemed 
and adjudged a popiſh recuſant convict; and the ſame 
ſhall be thence certified by the clerk of the peace into the 
chancery or king's bench, to be there recorded. 1 G. 
A. 2. c. 13. /. 10, 11. 
Whom they ſhall ſuſpect] It ſeemeth that a bare ſuſpicion 
is not ſufficient, but there ſhould be ſome good cauſe of 
ſuſpicion, and that the cauſe of ſuſpicion is traverſable. 
Read. Oath. | | 
Refuſe —to take the oaths) A perſon cannot be ſaid to 
refuſe the oaths, unleſs they be read to him, or offered to 
be read. Read. Oath. 


11. The common forms of oaths. | 


The oath of allegiance, by the 1 G. ff. 2. c. 139. oOocach of alle- 

J A. B. do fincerely pronnſe and faear, that I will be faith- giance. | 
ful, and bear true allegiance to his majeſly king George; So | 
help me Gad. | b 
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Oath of ſupte- 
macy. 


Oath of abju- 
ration, 


Oaths. 

The oath of ſupremacy, by the 1 G. J. 2. c. 13. 

J A. B. do fevear, that I do from my heart abhor, deig ep, 
and abjure, as impious and heretical, that damnable doctrine 
and poſition, that princes exconmutticated or deprived by the 
Pope, or any authority of the ſee of Rome, may be depoſed or 
murdered by their ſubjetts, or any other whatſoever. And I do 
declare, that no foreign prince, perſon, prelate, late, or poten- 
tate, hath, or ought to have, any juriſdiftion, power, ſupe- 
riority, pre-eminence, or authority, eccleſiaſtical or 8 


within this realm : So help me God. 

The oath of abjuration, by the 6 G. 3. c. 53. 

J A. B. do truly and ſincerely bays profeſs, teſtify, 
and declare in my conſcience, before, God and the world, that 
our fovereign lord king George is lawful and rightful king of 
this realm, and all other his mafeſty's dominions thereunto be- 
longing. And I do ſolemnly and fincerely declare, that I do 
believe in my conſcience, that not any of the deſcendants of the 

perſon who pretended to be prince of Wales during the life of 
the late king James the ſecond, and ſince his deceaſe pretended 
20 be, and took upon himſelf the ſlyle and title of king of Eng- 
land, by the name of James the third, or of Scotland, 
by the, name of James the eighth, or the ſtyle and title 7 
king of Great Britain, hath any right or title whatſoever 
to the crown of this realm, or any other the dominions thereunto 
belonging: And I do renounce, refuſe, and abjure any alle- 
giance or obedience to any of them. And I do ſavear, that J 
will bear faith and true allegiance to his majeſty king George, 
and him will defend, to the utmoſt of my power, againfl all 


traiterous conſpiracies and attempts whatſoever, which ſhall be 


- made againſt his perſon, crown, or dignity. And I will do my 


utmoſt endeavour to diſcloſe and make known to his majeſly, and 
his ſucceſſors, all treaſons and traiterous conſpiracies which I 


hall knoxw to be againſt him or any of them. And 1 do faith 
Fully promiſe, to the utmoſt of my power, to ſupport, maintain, 


and defend the ſucceſſion of the crown againſt the tleſcendants of 
the ſaid James, and againſt all other perſons whatſoever, 
which ſucceſſion, by an af intituled, An act for the further 
limitation of the crown, and better ſecuring the rights and 
liberties of the ſubject, ig and fands limited to the princeſs 
Sophia, elefreſs b. ducheſs dowager of Hanover, and the 
heirs of her body, being proteſlants. And all theſe things I do 
plainly and ſincerely acknowledge and favear, according to theſe 
expreſs words by me ſpoken, and according to the plain and com- 


mon ſenſe and underflanding of the ſame, words, without any 
 equivecation, mental evaſion, or ſecret reſervation whatſoever. 
And I do make this-recognition, acknowledgment, abjuration, 


14 renun- 


Daths. 


renunciation, and promiſe, heartily, willingly, and truly, upon 
the true faith of a chriſtian. So help me God. 

The declaration againſt tranſubſtantiation, by the 25 
C. 2. c. 2. % g. , | | 

J A. B. do declare, that I do believe, that there is not any 
tranſulſtantiation in the ſacrament of the Lord's ſupper or in 
the elements of bread and wine, at or after the conſecration 
thereof by any perſon whatſoever. 
The declaration againſt popery, by the 30 C. 2. fl. 2. 
Co I, | 

J A. B. do ſolemnly and ſincerely, in the preſence of Ged, 
Þrofeſs, teftify, and declare, that J do believe, that in the ſa» 
crament of the Lord's ſupper there is not any tranſubſtantiation 
of the elements of bread and wine into the body and blood of 
Chriſt, at or after the conſecration theresf by any perſon what= 
ſoever : And that the invocation, or adoration of the Virgin 
Mary, or any other faint, and the ſacrifice of the maſs, as they 
are now uſed in the church of Rome, are ſuperſtitious and 
idolatrous : And I do ſolemnly, in the preſence of God, profeſs, 
teſtify, and declare, that I do make this declaration, and every 
part thereof, in the plain and ordinary ſenſe of the words read 
unto me, as they are commonly under/icod by Englith proteftants, 
without any evaſion, equi vocation, or mental reſervation what= 
feever, and without any diſpenſation already granted me for 
this purpoſe by the pope,. or any other authority or perſon what- 
. foever, and without any hope of any ſuch diſpenſation from any 
perſon or authority whatſoever, or without thinking that I am 
or can be acquitted before God or man, or abſolved of this de- 
claration or any part thereof, although the pope, or any other 
perſon or perſons, or poxver whatſoever, ſhall diſpenſe with or 
annul the ſame, or declare that it was null or void from the 


beginning. 


II. Quakers oaths. 


In all caſes wherein by any act of parliament an oath 
mall be allowed or required, the ſolemn affirmation of 
quakers ſhall be allowed inſtead of ſuch oath; and that, 
although no expreſs proviſion be made for that purpoſe in 
fuch act. 22 G. 2. c. 46. And therefore ſuch provi- 
ſions, which are very frequent in acts of parliament, are 
ſuperfluous. . 

And if any perſon ſhall be lawfully convicted of wilful, 
falſe, and corrupt affirming or declaring any. matter or 
thing, which if ſworn in the uſual form would have 

TER "0 2 amounted 


againſt tranſub- 


againſt popery, 


Affirmation 


Perjury incurred 
dy falſe affirm- 


: 
| 
7 
| 
) 
| 
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Affirmation not 
allowed in cri - 
minal matters. 


What ſhall be 


deemed crimi- 


| Daths, 


amounted to wilful and N perjury, he ſhall ſuffer as 
in caſes of perjury. 8 G. c. 6 

But no quaker ſhall by virtue = be qualified or per- 
mitted to give evidence in any criminal cauſe, or ſerve on 
any juries, or bear any office or place of profit in the go- 
vernment. 788 V. c. 34. / 6. 

In any criminal cauſe] By which words it ſeemeth, that 
a quaker ſhall not have ſureties of the peace or good beha- 
yiour granted to him, or have a warrant to ſearch for ſtolen 
goods, or ſue the hundred for damages in cafe of robbery, 
and the like, upon his bare affirmation ; but that in all ſuch 


Caſes, an oath is firſt neceſſary to be made. 


Thus, T. 4 G. 2. K. and Wich. It was denied to read 

a quaker's affirmation, on a motion for an information for 
3 Str. 872. 

T. 7 G. Robins and Sayward. By the court, We can- 
not ground an attachment for non-performance of an award, 
on the affirmation of a quaker; for though it be in a ſuit 
between party and party, yet it is a criminal proſecution 
within the proviſo of the ſtatute. Str. 441. 

H. 3 G. 2. Caſtel, widow, againſt Bambridge and Cor- 
bet. In an appeal of murder, a quaker was called for a 
witneſs, and it was inſiſted that this is a civil ſuit between 
party and party, and not. between the king and the party, 
and therefore his affirmation ought to be taken. But Ray- 
mond, Ch. J. ſaid, it was to this purpoſe a criminal 
proceeding, and therefore he could not be a witneſs. 
r 

H. 8 G. 3. K. and Gardner. The aGrrnation of a 
quaker was offered, in exculpation of Mr. Gardner the de- 
fendant, upon ſhewing cauſe why an information ſhould _ 
not be exhibited againſt Mr. Gardner for a miſdemeanor. 
The reading of this affirmation was objected to. And the 
court held clearly, 1. That a quaker's affirmation could 
not be read in ſupport of a criminal charge. But, 2. They 
thought/that an affirmation might be read in defence of a 


criminal charge, if the perſon charged was himſelf a 


quaker, in order to exculpate himſelf. 3. In this caſe of 
a collateral evidence, in aſſiſtance of the exculpation of 
another perſon, when the quaker himſelf was not charged 
at all, they thought his affirmation ought not to be xcad. 
And accordingly it was withdrawn, Burr. Mangf. 1117. 
H. 16 G. 3. Atcheſon and Everit. On an action of debt 
on the ſtatute againſt bribery, a quaker's aſfirmation was 
objected againſt, becauſe bribery is a criminal offence, ſub- 
jecting t the offender not Fouly to the penalty inſlicted by the 


ſtatute, 


Oaths. 


ſtatute, but alſo puniſhable as an offence at common law. 
But by the court, In all caſes, where an action and an in- 
dictment both lie for the fame act, as in aſſault, impriſon- 
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ment, and the like, a quaker is admiſſible as a witneſs in 


the action, though not on the indictment. Cooper, 382. 

Or bear any office or place of profit in the government] E. 
33 C. 2. K. and March. By an act of the 26 G. 2. c. 18. 
a certain oath 1s required to be taken and ſubſcribed upon 
admiſſion to the freedom of the Turkey company. Iſaac 
Rogers, a quaker, had made and ſubſcribed his ſolemn 
aſſirmation and declaration to the effect of the oath. The 
queſtion was, whether this ought to be admitted inſtead of 
the oath ? By the court, 'This is no office orplace of profit 
in the government. This man's claim is nothing more, 
than to be admitted into the company of merchants trading 
to a particular part of the world. Even the remittances of 
public money for the uſe and account of the government, 
given by bis majeſty to quakers, though the ſame may be 
very profitable, yet ſuch appointment is no office or place in 
the government. Burr. Mansf. 999. 

The quaker's ſolemn affirmation, inſtead of an oath, as 
finally ſettled by the 8 G. c. 6. is as follows; viz. 

« A. B. do ſolemnly, ſincerely, and truly declare and 
% affirm. 

4 of the oaths of allegiance and ſupremacy, 
quakers ſhall be allowed to make the following declaration 
of fidelity; by the 8 G. c. 6. 

J A. B. do ſolemnly and fincerely promiſe and declare, that 
I avill be true and faithful to king George; and do ſolemnly, 
ſincerely and truly profeſs, teſtify. and de elar , that 1 ds from 
my heart abhor, deteft, and renounce, as impious and heretical, 
that wicked dofirine and potion, that princes ene 
or deprived by the pope, or any authority of the ſee of Rome, 
may be depoſed ar murdered by their ſubjefts, or any other 
euhatſoever. And I do declare, that no foreign prince, perſon, 


General form of 
affir mation. 


Declaration of 
fidelity. 


Prelate, tale, or potentate, hath or ought to have any power, 


juriſdiion, ſuperiority, pre-eminence, or authority, ecclefu aftical 
or ſpiritual, within this realm. 

By the ſame act of the 8 G. c. 6. Quakers were allow- 
ed to take the effect of the abjuration oath according to the 
form therein preſcribed. After the death of the perſon 
pretending to be king of Euglaud by the name of James 
the third, it became neceſſary to alter the form of the ab- 
juration oath. Accordingly by the 6 G. 3. c. 53, a new 
form of abjuration oath is preſcribed, But neither by that 
aw nor any other, is any proviſion made for altering the 

. 8 4 quakery' 


Abjuration. 
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Profeſſion of 
belief, © 


O aths 62 
quakers affirmation or declaration conformable thereunto, 
It ſeemeth that the form thereof ought to be thus: 

J A. B. do folemnly, ſincerely, and truly acknowledge, pro- 
teſs, teflify, and declare, that king George is lawful and right 
ful king of this realm, and of all other his dominions and coun- 
tries thereunto belonging; and I do ſolemnly and fincerely de- 

clare, that I do believe, that not any of the deſcendants of the 


' perſon wwho pretended to be prince of Wales during the life of 
the late king James the ſecond, and fince his decenſe pretended 


to be, and took upon himſelf the flile and title of king of Eng- 
land, by the name of James the third, or of Scoiland, by the 
name of James the eighth, or the ſtile and title of king of Great 
Britain, hath any right or title whatſcever to the crown of this 
realm, or any other the dominions thereunto belonging ; and I do 
renounce and refuſe any allegiance or obedience to any of them, 
And 1 do ſolemnly promiſe, that I will be true and faithful, and 
bear true allegiance to king George, and to him will be jaith- 


Jul, againſt all treacherous conſpiracies and attempts whatſoever 


which ſhall be made againſt his perſon, crown, or dignity. 


And I will do my beſt endeavour to diſcloſe und make known to 


. king George, and his ſucceſſors, all treaſons and traiterous 


conſpiracies, which I ſhall knoaw to be againſt him, or any of 
them. And I zuill be true and faithful to the ſucceſſion of the 

crown againſt the deſcendants of the ſaid James, and againſt all 
other perſons whatſoever, as the ſame is and flands ſettled by an 

att, intituled, An act declaring the rights and liberties of 

the ſubject, and ſettling the ſucceſhon of the crown, to the 

late queen Anne, and the heirs of her body, being _—_— ; 

and as the ſame, by one other af intituled, An act. for the 

further limitation of the crown, and better ſecuring the 
rights and liberties of the ſubject, is and fands ſettled and 

entailed,-after the deceaſe of the ſaid late queen; and for default 

of iſſue of the ſaid late queen, to the late princeſs Sophia, e ecto- 

reſs and ducheſs dowager of Hanover, and the heirs of her 

body being proteflants. And all theſe things I do plainly and 
Hncerely acknonwlege, promiſe, and declare, according to theſe 

expreſs words by me ſpoken, and according to the plain and 
common ſenſe and underſtanding of the; ſame words, without 
any equivocation, mental evaſion, or ſecret reſervation what= 

foever. And I do make this recognition, acknowledgment, 

renunciation, and promiſe, heartily, willingly, and truly. 


The quakers' profeſſion of their belief; by the 1 V. 


K. 18. 


JA. B. profeſs faith in God the Father, and in Jeſus 
Chriſt His eternal fon, the true God, and in the Holy Spirit, 
ene, God blefſed for evermore ; and do acknowledge the holy 
e ; | ſeriptures 


— 


Daths, 
feriptures of the old and new teſtament to be given by divine 


:nſprration. 


IV. Oaths of infidels, Sc. 


A Jew is to be ſworn on the old teſtament, and per- 
jury upon the ſtatute may be aſſigned upon this oath. 
2 Keb. 314. 

H. 2G.2. Gomez Serra and Munez. Upon error in 
debt upon a bond, the bail, being both Jews, were ſut- 
fered to put on their hats while they took. the oath. 
Str. 821, : 

When Jews take the oath of abjuration, the words 
[on the true faith of a chriſtian] ſhall be omitted. 10 G. 
c. 4. . 18. | 

At the council, Dec, 9, 1738. Preſent the two chief 
Juſtices. On a complaint of Jacob Fachina againſt gene- 
ral Sabine as governor of Gibraltar, Alderaman Ben Monſo, 
a Moor, was produced as a witneſs, and ſworn upon the 
Koran. Str. 1104. | 

So in the caſe of Omichund againſt Barker, H. 18 G. 2. 
In the court of chancery, the depoſitions of ſeveral perſons 
who were heathens of the Gentou religion, ſworn after 
their own country manner, were admitted to be read. 
2 Eg. Caf. Abr. 397. I Att. 21. 

David Mildrone was produced as a witneſs at the O/q 
Bailey, Feb. 1786, againſt a perſon for larceny. He ſtated 
to the court, that he was a North Briton, and that the way 
of ſwearing in Scotland was not to kiſs the book. — Gould 
J. faid, that on the trial of the rebels at Carli/le in 1745, 
finding it to be the ceremony of a particular ſect, he ad- 
mitted a witneſs to ſwear by the form of holding up his 
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Jews. 


Heathens. | 


A Scotch cove- 
nanter, 


hand, without touching the book or kiſſing it. Which 


was afterwards determined to be right on a reference to 
the 12 judges; and on that authority Mildrone was ſworn 
in the following form: You fawear according to the cuſtom of 


your country, and the religion you profeſs, that the evidence you 


Hall give, (and ſo on in the uſual form). So help you God. 
Leach's Cr. Law. 319. 


V. Adminiſtering or taking of unlawful oaths. 


By 37 G. 3. c. 123. If any perſon ſhall in any manner 
or, form adminiſter, or cauſe to be adminiſtered, or be 
aiding or aſſiſting at, or preſent at and conſenting to, the 
adminiſtering or taking of any oath or engagement, pur- 

porting 


Adminiſtering or 
taking unlawful 
oaths, 


Daths. 


porting or intending to bind the perſon taking the ſame 
to engage in any mutinous or ſeditious purpoſe ; or to 
diſturb the public peace; or to be of any aſſociation, 
ſociety, or confederacy, formed for any fuch purpoſe ; or 
to obey the orders or commands of any committee or body 
of men not lawfully conſtituted; or of any leader or 
commander, or other perſon not having authority by law 


for that purpoſe; or not to inform or give evidence 


Being compelled 
ro take ſuch 
oaths no excuſe, 
unlefs declared 
in four days. 


Perfons aiding 
at taking ſuch 
_ oaths, 


Indictmeats need 
only ſet forth 
the purport of 

_ ſyck oaths, 


"What ſhall be 
deemed an oath. 


againſt any aſſociate, confederate, or other perfon ; or 
not to reveal or ciſcover any unlawful combination or 
confederacy ; or any illegal act done or to be done; or 
any illegal oath or engagement which may have been ad- 
minſtered or tendered to, or taken by any ſuch perſon, 


or to or by any other perſon, or the import of any ſuch 


oath or engagement; and alſo every perſon who ſhall 
take any ſuch oath or engagement, not being compelled 
thereto; ſhall, on conviction, be adjudged guilty of 
felony, and may be tranſported for not og. 7 years. 


+ 1. 


Provided, that compulſion fhall not excuſe any perſon 
taking ſuch oath or engagement, unleſs he ſhall within 4 
days after the taking thereof, if not prevented by force or 
ſickneſs, and then within 4 days after ſuch caufe fhall 
ceaſe, declare the fame, together with the whole of what 


he ſhall know touching the ſame, and the perfon by whom, 


and in whoſe preſence, and when and where ſuch oath 
or engagement was adminiſtered or taken, by information 
on oath before one juſtice, or ſecretary of ſtate, or the 
privy council; or in caſe the perſon taking ſuch oath or 
engagement ſhall be in actual ſervice by ſca or land, then 
by ſuch information on oath as aſorcſaid, or by inform- 
ation to his commanding othcer. /. 2. 

And every perſon aiding or aſſiſting at, or preſent at 
and conſenting to, the adminiſtering or taking of any ſuch 
oath or engagement as aforeſaid, or cauſing the ſame to 
be adminiſtered or taken, though not then preſent, ſhall 
be deemed principal offenders, and tried as ſuch, altho? 
the perſon who aCtually adminiſtered ſuch oath or en- 


gagement, ſhall not have been tried or convicted. 


And it ſhall not be neceſſary in any. indictment for any 
of the offences aforeſaid, to ſet forth the words of ſuch 
oath or agreement, but ſetting forth the purport or 
ſome material part thereof ſhall be ſufficient. / 4. 

And any engagement or obligation whatſoever in the 
nature of an oath, ſhall be deemed an oath, in whatever 

| form 


Daths. 


form or manner the ſame ſhall be adminiſtered or taken, 
and whether adminiſtered by any perſon, or taken with- 
out adminiſtration by any other perſon, / 5 | 

And every ſuch offence committed on the high ſeas, 
or out of this realm, or in England, may be tried in any 
county in England. /. 6. 
Provided, that any perſon tried for any offence againſt 
this act, ſhall not be tried again for the ſame offence, as 
high treaſon, or miſpriſion thereof. But nothing herein 
{hall prevent perſons guilty of any offence againſt this act, 
from being tried for the ſame as high treaſon or miſpriſion 
thereof, as if this act had not been made. /. 7. 


Concerning the taking of oaths for qualifying for offices, 


ſee title Difice, 


And concerning the offences of prophane curſing and 
ſwearing, ſee title Swearing. N 


ä — 8 _ 2 


— 
* * 


Dfiice. 


J. Concerning the qualifications for offices in ge- 


neral. 5 
II. Concerning the qualifications for offices in corpo- 
rations. : 


Il. Duty on the perquiſites of offices. 


J. Qualifications for offices in general, 
EVERY perſon who ſhall be admitted into any office 


civil or military, or ſhall receive any pay by reaſon of 
any patent or grant from the king, or ſhall have any com- 
mand or place of truſt in England or in the navy, or ſhall 
have any ſervice or employment in the king's houſehold, 


ſhall, within three months after his admiſhon, receive the 


ſacrament of the Lord's ſupper according to the uſage of 
the church of England in ſome public church on the 
Lord's day, immediately after divine ſervice and ſermon : 
And in the court where be takes the oaths (as hereafter 
mentioned, which ſhall be within fix months after his ad- 
miſſion) þe ſhall firſt deliver a certificate (A) of ſuch his 

| 9 5 receiving 
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Where offences 
may be proſe 
cuted. 


Perſons tried 

under this act 
not to be tried 
again. 


Receiving the 
ſacrament, and 
ſubſcribing the 
declaration. 
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Clergy men. 


Exceptions. 


Taking the 
oaths. 


7s. 298 2. C. 2. . 2. 


receiving the ſacrament, under the hands of the miniſter 


"and churchwardens, and ſhall then make proof of the 


truth thereof by two witneſſes on oath, And ſhall alſo, 
when he takes the ſaid oaths, make and ſubſcribe the 
declaration againſt tranſubſtantiation. - All which ſhall be 
inquired of and put upon record in the reſpective courts. 
25 C. 2. c. 2. % 2, 3. 9. Which certificate ſhall be upon 


a twelyepenny ſtamp. 5 W. c. 21. 7 3. 9 & 10 W. 
c. 25. f. 30. 


Any office civil or military) This ſeems evidently not to 
extend to ecclefraſtical offices. As if a clergyman be inſti- 
tuted to a benefice, although he muſt take the oaths as 
other perſons qualifying for offices, yet he is not required 
to make proof of his having received the ſacrament :; But 
if he is admitted into a civil office, as for inſtance, the 
office of a juſtice of the peace, he muſt then prove that he 
hath received the ſacrament ; for the court_in that re- 
ſpect conſiders him, not in his capacity of a clergyman, 
but merely as a civil officer. 

Alſo, by the words of the ſtatute, the ſame ſhall not 
extend to the office of any high conflable, petty conſtable, 
tithingman, headborough, overſeer of the poor, churchwarden, 
ſurveyor of the highways, or any like inferior civil office, or 
to any office of foręſter, or keeper of any park, chaſe, warren, 
or game, or of bailiff of any manor or lands, or to any like 
private offices. / 17. | 

Every perſon who ſhall be admitted into any office civil 
or military; or ſhall receive any pay by reaſon of any pa- 
tent or grant from the king ; or ſhall have any command 
or place of truſt in England, or in the navy; or ſhall 


have any ſervice or employment in the king's houſhold ; 


all ecclefiaſtical perſons ; heads and members of colleges, 
being of the foundation, or having any exhibition, of 
eighteen years of age; and all perſons teaching pupils; 
ſchoolmaſters and uſhers ; preachers and teachers of ſepa- 


rate congregations; high conſtables, and practiſers of the 


law, ſhall, within ſix calendar months after ſuch admiſ- 


ſion, take and ſubſcribe the oaths of allegiance, ſupremacy, 


and abjuration, in one of the courts at Weſtminſter, or at 
the general or quarter ſeſſions at the place where he ſhall 


be or reſide, between the hours of nine and twelve in the 


forenoon and no other; and during the time of taking 
thereof all proceedings in the ſaid court ſhall ceaſe. 1 G. 
ft. 2. c. 13. . 2. 2 G. 2. c. 31. J 3, 4. 155 2. c. 26. 


«6: 4 


But 


. 


Dffice. 
But this ſhall not extend to the office of tithingman, 


headborough, overſeer of the poor, churchwarden, ſur- 
veyor of the highways, or any like inferior civil office, or 


to any office of foreſter, or keeper of any park, chaſe, 


Warren, or game, or of bailiff of any manor or lands, or to 
any like private offices. 1 G. Af. 2. c. 13. / 20. | 
Which exception is the ſame with that in the 25 C. 2. 
fave only, that high conſtables and petty conſtables by name 

are here omitted. Petty conſtables nevertheleſs ſeem to be 
excepted, as holding a lite inferior civil office with the tith- 
ingman or headborough : But high conſtables are expreſsly 
inſerted amongſt the other officers required to take the 
oaths ; although they are exempted by the former act 
from being required to produce a certificate of their hav- 
ing received the ſacrament, and from ſubfcribing the 
declaration againſt tranſubſtantiation. 
And the court ſhall inroll ſuch perſons names, with 


the day and time of taking the oaths, and making the de- fee 


claration, in rolls kept for that purpoſe only ; which ſhall 
be hung up in ſome public place of ſuch court during the 
whole time of its fitting, to be ſeen without fee. 25 C. 2. 
c. 2. /. 6. 

440 the clerk of the peace ſhall have no more than 28. 
for the entry. 1 G. ,. 2. c. 13. / 9. 

But no ſeaman or ſoldier, under the degree of a com- 
miſſion or warrant oſſicer, ſhall pay any fee for taking the 
oaths. (/. 31. ” f 

Every perſon making default herein, ſhall be inca- 
pable to hold his office ; and if he ſhall execute his office, 
after the ſaid times are expired, he ſhall, upon conviction, 
be diſabled to ſue in any action, or to be guardian, or exe- 
cutor, or adminiſtrator, or capable of any legacy or deed 
of giff, or to bear any office, or vote at an election for 

members of parliament, and ſhall forfeit 5ool. to him who 
ſhall ſue for the ſame. 25 C. 2. c. 2. . 4, 5. I. G. f. 2. 
c. 13. /. 8. | | 
| But perſons beyond the ſeas, ſhall not be diſabled, if 
they ſhall qualify within ſix months after their return. 
9 G.2. c. 26. ,. 4. 

Alſo no married woman, or perſon under 18 years of 
age, or non compos mentis, ſhall forfeit their office (other 
than ſuch married woman during the life of her huſband 
only) if they take the oaths, and do the other things re- 
quired, within four months reſpectively, after the death of 
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Seamen and 
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Penalty of exe - 
cuting the office 
ungualified, 


Exception of 
perſons beyond 
ſeas. 


Feme covert : 
Infant: Non 
com pos. 


the huſband, coming to the age of 18 years, and becoming 


of ſound mind. 25 C. 2. c. 2. / 13. ä 
Likewiſe, 


Omani clauſe 


Office. 5 


Likewiſe, by ſome act in almoſt every ſeſſion of par- 


of indemnifica- liament, perſons who have omitted to qualify themſelves 


Perſons di ſqua- 
lified may take 
a new grant. 


Perſons diſqua- 
lified in the uni- 


Offices of inhe- 
ritance may be 
executed by 


To feceive the 
ſacrament, and 
take the oaths. a 


in due time, are indemnified, provided they qualify with- 
in a time in ſuch act limited, and provided judgment hath 
not been given againſt them for the penalty incurred 
by their neglect, and provided their place is not filled 
up. | 

Alſo, any perſon forfeiting his office may take a new 
grant thereof, on his taking the oaths, and conforming z 
provided it be not filled up before. 1 G. „. 2. c. 13. 

14. 

In the univerſities, where perſons ſhall not take the 
oaths, or ſhall not produce a certificate thereof, to be re- 
giſtered in their proper college, and others be not elected 
in their places within 12 months, the king ſhall appoint 
and nominate. /. I2, 13. 

Perfons refuſing the oaths, having any office of inherit- 
ance, may appoint a deputy, fo as ſuch deputy be ap- 
proved by the king under his privy fignet. 1G. J. 2. 


c. 13. /. 18. | 


Note, The forms of the aforeſaid oaths and declara- 
tions are inferted in the title Oaths, | 


Il. Qualifications for Aces in corporations. 


No perſon ſhall be placed, elected, or choſen, to any 
office or place of mayor, alderman, recorder, bailiff, town 
clerk, common council man, or other office of magiſtracy, 
place, or truſt, or other employment, relating to the go- 
vernment of cities, corporations, boroughs, cinque ports, 
and other port towns, who ſhall not have received the ſa- 
crament of the Lord's ſupper according to the rites of the 
church of England, within one year next before ſuch 
election: And every perſon ſo placed or elected, ſhall 
take the oaths of allegiance and ſupremacy, at the fame 
time that the oath of office is taken; which ſhall be 
adminiſtered by thoſe who by charter or uſage adminiſter 
the oath of office; and in default of ſuch, by two jaſtices 
of the corporation, if there be any ſuch; or otherwiſe by 
two juſtices of the county. And in default thereof every 
ſuch election and placing ſhall be void. 13 C. 2. fl. 2. 
e. . $G iff T, 4% 

And it hath been adjudged to be no excuſe, that the 
oaths were not tendered. 1 Haw. 10. 15 

5 6 Yet 
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Yet lotwithſtanding that the words of this act of the 
13 C. 2. (and alſo of the 25 C. 2. hereafter following) are 
fo very ſtrong as to make the officer's election void to all 
intents and purpoſes, yet it hath been ſtrongly holden, 
that the acts of a perſon under ſuch a diſability, being 
inſtated in ſuch an office, and executing the ſame without 
any objection to his authority, may be valid as to ſtrangers; 
for otherwiſe not only thoſe who no way infringe this law, 
but even thoſe whoſe benefit is intended to be advanced 
by it, might be ſufferers for one another's fault, to which 
they are no way privy z and one chaſm in a corporation, 
happening through the default of one head officer, wouid 
perpetually vacate the acts of all others, whole authority, 
in reſpect of their admiſſion into their offices, or otherwile, 
may depend on his. 1 Haro. 10. - 

Which ſaid juſtices above mentioned ſhall cauſe memo- 
randums to be made of ſuch oaths taken before them, 
and delivered once a year to the rown clerk, or other re- 
giſter or clerk, who ſhall enter the ſame in their books. 
1 G2 1 ct» . | 

But no ſuch ofhce ſhall be void on account of not 
having received the ſacrament, unleſs the perſon ſhall be 
removed in ſix months, or unleſs proſecution ſhall be 
commenced in {ix months, and carried on without wilful 
delay. 5 C. c. 6. / 3. 

And if there be no ſuch removal, or proſecution within 
the ſaid time limited; the election ſtands confirmed, and 
becomes abſolute. Burr. Man. 1013. Crawford and 
Powell, T. 33 C34 G. 2. | 3 

And gencrally there is a clauſe of indemnification in 
ſome act in almoſt every ſeſſion of parliament, provided 
they qualify on or before a time in ſuch act limited, 


LI. Duty on the perquiſites of offices. 


By the 31 G. 2. c. 22. altered and explained by the 
32 G. 2. c. 33. there are certain duties laid upon offices 
and penſions; and ſo much of the ſalaries of ſuch offices, 
as ariſeth from perquiſites, is directed to be under the 
management of the commiſhoners of the land tax. 

By perquiſites are meant ſuch profits of offices and em- 
ployments, as ariſe from fees eſtabliſhed by cuſtom or 


— 
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General clauſe 
of indemnifica- 
tion, 


Duty on the 
perquiſites of 
otfices. 


Perquiſites, 
what. 


authority, and payable either by the crown, or the ſub- 


jects, in conſideration of buſineſs done in the courſe of 
* ſuch offices and employments. 32 C. 2. c. 33. 
J. 8. 5 | | 

And 
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offices and pen- 
uns. 


So much thereof 


as relates to per- 
quilites, to be 
under the ma- 


Ottice. 


General duty on And there ſhalt be paid yearly, over and aboye all other 


duties, 18. for every 208. of the yearly value of all ſala- 
ries, fees, and perquiſites, incident unto or received for or 
in reſpect of all offices and employments of profit in Great 
Britain, and the like ſum of 18. for every 20 8. of all 
penſions and other gratuities payable out of any revenue 
belonging to his majeſty in Great Britain exceeding the 
value of 100]. a year. 31 G. 2. c. 22. % 1. | 

And a deduction ſhall be made thereof in the exchequer; 
or if paid by any perſon, and not out of the exchequer, 
then the ſame ſhall be paid by fuch perfon-into the ex- 
chequer. 7.2. | 

But where the profits of ſuch offices ſhall ariſe, in the 
whole or in part from perquiſites due and payable in the 
courſe of office, and not from ſalaries, fees, and wages 


nagement of the paid by the crown; the ſame ſhall be under the manage- 
commiſſtoners of ment of the commiſhoners of the land tax, who hall 


the land tax, 


Manner of lay: 
ing the aſſeſſ- 
ment, 


aſcertain, according to the valuation of ſuch offices to the 
land tax, or otherwiſe according to their beſt judgment, 


the ſum total of the perquiſites ariſing from ſuch office, 


diſtin from the ſalary, fees, and wages thereof. 31 G. 2. 
e. 2. „ „ 6. 3406. 2. , 33. . 

In order whereunto the commiſſioners ſhall meet at 
the moſt common places of meeting, yearly, on or before 
Fuly 3d, and afterwards as often as ſhall be neceſſary ; 
and may ſubdivide; .and any two or more of them, at ſuch 
general meeting, or within eight days after, ſhall ſet 
down in writing, in a rate to be by them prepared for 
that purpoſe, the amount of the ſaid duty of 1s. in the 
pound, to be paid by all officers, their clerks, or agents, 
exerciſing any of the faid employmen:s, the ſalary, wages, 
fees, and perquifites whereof exceed the value of tool. a 
year. 31 G. 2. c. 22. /. 6. 

And for the better aſcertaining thereof, the receiver to 
be appointed by his majeſty for theſe duties ſhall tranſmit 
to the commiſſioners of the land tax in every diſtrict where 
any office is to be aſſeſſed, an account of all ſuch offices 


whereof the ſalaries, fees, and wages, do not exceed tool. 


a year; and if the commiſſioners ſhall find that the per- 


quiſites arifing from ſuch office, together with the ſalary, 


fees, and wages thereof, as certified by the receiver, do 
exceed together the amount of tool. a year, they ſhall 
aſſeſs ſuch office, and cauſe the duty of 15. a paund to be 


| levied and collected thereon. 32 G. 2. c.33. J 6. 


And where any perſon ſhall have two or more offices in 
any part of Great Britain, the ſalary and perquiſites 
N whereof 


4 
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whereof together exceed 1001. a- year; ſuch perſon ſhall 
pay 18. in the pound for the profits of ſuch offices, not - 
withſtanding the ſalary and perquiſites of no one of the 
ſaid offices is of the value of 100 l. a- year. 31 G. 2. c. 22. 
J. 23. | 

And deputies ſhall be liable to pay for their principals, 
and deduct the ſame out of the profits of their office. 
ho 27. 
Provided, that nothing herein ſhall extend to the pay of 
commiſhon or non-commiſhon officers or private men 
ſerving in the navy or army. /. 24. 

Nor. to the pay of any military officers ſerving on [the 
{taff, or belonging to any of his majeſty's garriſons, regi- 
ments, troops, companies, CHelſea Hoſpital, or the hoſpi- 
tals of the army. 32 G. 2. c. 33. J 11. 

Nor to ſuch penſions or gratuities as the king ſhall de- 
clare, in the warrant direCting the payment thereof, to be 
intended as charitable donations. /. 10. 

Nor to any penſion, annuity, rent, or ſum charged upon 
the revenue by any of the king's predeceſſors, or by act of 
parliament, granted to any perſon in fee or fee tail, or till 
redeemed by payment of any ſum mentioned in any grant 
or act of parliament. /. 12, 

Nor ſhall any thing in the faid act of the 32 G. 2. 
extend to charge any offices or employments in either of 
the two univerſities, with the duty by the ſaid act of 
32 G. 2. impoſed. . 13. 

And the ſaid commiſſioners, or any three of them, ſhall 
within the time above limited ſign and ſeal two dupli- 
cates of the ſaid rates, and cauſe one of them to be 
delivered to the collector of the land tax for each place 
reſpectively, or to ſuch other two honeſt and reſponſible 
perſons as they ſhall at their diſcretion appoint to be 
collectors thereof; with warrant to collect. 31 C. 2. 
E, . . 

Perſons thinking themſelves aggrieved by being over- 
rated, may appeal to the barons of the exchequer, and the 
ſaid barons, or one of them, ſhall hear and determine all 
ſuch appeals, on or before the laſt day of Michaelmas term 
yearly.—Perſons charged may inſpect the rates in the day 
time, without fee. Notice of appeal to be given in wri- 
ting to a collector. / 6. 

And if any diſpute ſhall ariſe, whether the fees, ſalary, 
or wages, of any office or employment, or whether any 
penſion or gratuity be chargeable, or touching the ſum 


which ought to be ſtopped and deducted thereout ; the 
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Office. 

ſame ſhall be heard by the barons of the exchequer, on 

complaint or repreſentation laid in writing before 3 
either by the party grie ved, or by the receiver. And the 
complainant ſhall give a copy of his complaint to the per- 
fon againſt whom the ſame 1s made, within ten days after 
it ſhall have been lodged with the barons : and they ſhall 
hear and determine ſuch diſpute in a ſummary way, and 
their determination ſhall be final. 32 G. 2. c. 33. / 3, 4. 


Duplicates to be The commiſſioners ſhall cauſe to be delivered a dupli- 


tranſmitted. 


collecting. 


Collector pay ing 
to the receiver, 


cate in parchment, under their hands and ſeals, containing 
the whole ſum rated within each pariſh or place, to the 
ſaid receiver; and another, into the remembrancer's office 
in the exchequer, on or before the firſt day of Hilary term, 
or within 20 days after (all appeals being gelt determined). 
31 G. 2. c. 22. % 6. 

And the ſaid duty ſhall be collected (where it is not 
herein otherwiſe directed) in all reſpects as the land tax 
for the year 1758. 7 

And in all caſes —_ any fees, ſalaries, wages, or other 
ee or profits on any office, ſhall be payable at the 
receipt of the exchequer, or by the cofferer of his majeſty's 
houſhold, or out of any other public office, or by any of 
his majeſty's receivers or paymaſters ; the duty, in caſe of 
non-payment, may be ſtopped there. / 26. 

And the payment of the ſaid ſums collected ſhall be 
paid to the receiver, in the courſe of the quarter wherein 
the ſame ſhall have been deducted; who ſhall give receipts 


. 2 G. 2. c., 22. , 12. 32 G. 2. 33. 


Receiver paving 
into the exche- 
quer, 


T > | 
And, the receiver ſhall within the next quarter, pay the 
fame into the exchequer. 32 G. 2. c. 33+ /. 1. 


A. Form of the certificate above mentioned. 


WI the miniſter and churchwardens of the pariſh of 

in the county of do hereby certify, that on Sun- 
day the day of in the year of our Lord 
in the part iſh church ef aforeſaid, immediately after 
divine ſervice and ſermon, J. B. 7 in the county of 
gentleman, did receive the ſacrament of the Lord's 
45 er HH OL to the uſage of the church of England. Wit. 
r aur ** the day and year above written, 


A. B. Miniſter. 
Las rat” C. D. 1 Church- 
eit nile nll, E. F. I wardens, 


_ Orchards. 


g O flice. 


Orchards, See Woad. | 
Overſcers of the poor. Sce Poor: 
| Outlawry. See Proceſs. 
Pamphlets, See Newſpapers, Stamps. 
Paper. See Extiſe. 
Papiſts, Sce Poperp. 
Parchment, See Stamps. 


Pardon, 
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A Pardon is a work of mercy, whereby the king, either pardon, what, 


before the attamder, ſentence, or conviction, or 
after, forgiveth any crime, offence, puniſhment, execu— 
tion, right, title, debt, or duty, temporal or eccleſiaſtical. 
3 11.233: | 

Pardons are either general or ſpecial : General, are by 
act of parliament : of which, if they are without excep- 
tions, the court muſt take notice ex officio; but if there 
are exceptions therein, the party muſt aver that he 
is none of the perſons excepted. 3 It. 233. Hales's 
Pl. 25 2. 

By the act of 20 C. 2. c. 52. for the king's general 
pardon; all perſons are pardoned, and diſcharged from all 
treaſons, miſpriſions of treaſons, felonies, treaſonable and 
ſeditious words and libels, leaſing making, miſpriſions of 
felony, offences whereby any perſon may be charged with 
the penalty of præmunire, riots, routs, offences, con- 
ampts, treſpaſſes, entries, wrongs, deceits, miſdemeanors, 


-Thrfeitures, penalties, ſums of money, pains of death, 


pains corporal, and pains pecuniary, and generally from 
all other things, cauſes, quarrels, ſuits, judgments and 
executions not by this act excepted, which can by the 
king be pardoned, and which were done or incurred be— 
fore June 15, 1647. —Excepted, perſons in the ſervice of 
the pretender, or of France or Spain: forging the king's 
ſeal; coining; violating the privileges of ambaffadors; 
murders : petty treaſons; paiſonings ; burning of houſes, 
corn, hay, ſtraw, wood ; ſhooting at any perſon ; ſending 
threatening letters; piracy ; deſtroying ſhips ; offences in 
the navy or army; burglary ; ſacrilege; robbery ; ſodo- 
my; buggery; rape; perjury; ſubornation; forgery z 

Da felony 


General pardons 


Special pardon. 


Pardon to con- 
tain the ſuggeſ- 


| Pardon to ſpecify 


The king cannot 
pardon an offence 
before it is come 


Cannot pardon 


Cannot pardon 


Pardon, 

felony in caſes of bankruptcy ; deſtroying banks of river: 
and fea banks; firing coal pits ; offences againſt the ex- 
ciſe, cuſtoms, land tax, poſt office, ſtamp duties, duty on 
houſes and windows, wool, importing or exporting goods 
offences concerning highways or bridges; embezzling 
goods, and warlike ſtores of the crown; titles of quare 
impedit; inceſt ;. ſimony; dilapidations; firſt-fruits ; 
tenths z money due to the king from public officers on 
account; perſons tranſported ; offences by papiſts; con- 
tempts in caſes for non- performance of awards, or non- 
payment of coſts; contempts in eccleſiaſtical courts, in 
cauſes commenced for matters of right only, and not for 
correction; contempts in courts of admiralty proceeding 
civilly, and not criminally , and excepted, ſeveral perſons 
by name. ' 

And the like for the moſt part, hath been enacted by 
former ſtatutes of general pardon. 

Special pardons, are either of courſe, as to perſons 
convicted of manſlaughter, or /e defendends, and by divers 
ſtatutes to thoſe who ſhall diſcover their accomplices in 
ſeveral felonies ; or, of grace, which are by the king's 
charter, of which the court cannot take notice ex icio, 
but they muſt be pleaded. 3 Lift. 233. 

By the 27 Ed. 3. c. 2. In every charter of the pardon 
of felony, the ſuggeſtion, and the name of him that 
maketh the ſuggeſtion, ſhall be comprized; and if it be 
found untrue the charter ſhall be diſallowed. 

And by the 13 R. 2. fl. 2. c. 1. No charter of pardon 
hall be allowed for murder, treaſon, or rape, unleſs the 
offence be ſpecified therein. 

Lord Coke ſays, the intention of this act was not, that 
the king ſhould grant a pardon of murder by expreſs 
name in the charter, but becauſe the whole parliame 
conceived that he would never pardon murder by ſpecial 
name. And he ſays, he hath never ſeen any pardon of 
murder by any king of England, by expreſs name. 2 I1nfi. 
233. 236. | | 

'The king cannot pardon an offence before it is com- 
mitted ; but ſuch pardon is void. 2 Haw. 389. 

As the releaſe of the party will not bar an indictment 
at the ſuit of the king ; ſo neither will a pardon by the 
king be any bar to an appeal at the ſuit of the party. 
2 Haw. 392. 

And in ſome caſes, even where the king is ſole party, 
ſome things there are which he cannot pardon ; as for 
example, for all common nuſances, as for not TC 
| 0 


Pardon. 


of bridges or highways, the ſuit ($or avoiding multiplicity 
of ſuits) is given to the king only, for redreſs and refor- 
mation thereof ; but the king cannot pardon or diſcharge 
either the nuſance, or the ſuit for the ſame ; becauſe ſuch 
pardon would take away the only means of compelling a 
redreſs of it. But it hath been holden by ſome, that a 
pardon of ſuch offence will ſave the party from any fine, 
for the time precedent to the pardon. 3 nfl. 237. 
2 Haw. 391. | 

Thus alſo, if one be bound by recognizance to the 
king, to keep the peace againſt another by name, and 
generally all other lieges of the king ; in this caſe, be- 
fore the peace be broken, the king cannot pardon or 
releaſe the recognizance, although it be made only to 
him, becauſe it is for the benefit and ſafety of his ſub- 
jects. 3 Inf. 238. 4,4 | 

Likewiſe, after an action popular is brought, as well 
for the king as for the informer, according to any ſtatute, 
the king can but diſcharge his own part, and cannot diſ- 
charge the informer's part; becauſe by bringing of the 
action the informer hath an intereſt therein: but before 
the action brought, the king may diſcharge the whole, 
(unleſs it be provided to the contrary by the aCt,) becauſe 
the informer cannot bring an action or information origi- 
nally for his part only, but muſt purſue the ſtatute, And 
if the action be given to the party grieved, the king can - 
not diſcharge the ſame, 3 t. 231. 

It ſeems to have been always agreed, that the king's 
pardon will diſcharge any ſuit in the ſpiritual court ex 
officio. Alſo it ſeems to be ſettled at this day, that it will 
diſcharge any ſuit in ſuch court at the inſtance of the 
party, for the reformation of manners, or welfare of the 


277 


Cannot difcharge 
a recognizance. 


Cannot releaſe 
an information 
qui tam. 


May diſcharge a 
ſuit in the ſpi- 
ritual court, 


foul, as for defamation, or laying violent hands on a 


clerk and ſuch like; for ſuch ſuits are in truth the ſuits of 
the king, though proſecuted by the party. Alſo it ſeems 
to be agreed, that if the time to which ſuch pardon hath 
relation be prior to the award of coſts to the party, it 
ſhall diſcharge them: And it ſeems to be the general 
tenor of the books, that though it be ſubſequent to the 
award of the colts, yet if it be prior to the taxation of 
them, it ſhall diſcharge themz becauſe nothing appears 
in certain to be due for colts, before they are taxed 
1 Haw. 394, | 
But it ſeems agreed, that a pardon ſhall not diſcharge 
a ſuit in the ſpiritual court, any more than in a temporal, 
T; for 
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Pardon. 
for a matter of intere or property in the plaintiff; as 
for tithes, legacies, matrimonial contracts, and ſuch like. 
2 Haw: 394. 
If the king releaſe to a man all debts, this ſhall not 
diſcharge his partner; but otherwiſe it is in caſe of a ſub- 


jeQt, for in that caſe the releaſe to one diſcharges both. 


3 Lui. 239. 
en a pardon is pleaded by any one for felony, the 
juſtices may at their diſcretion remand him to piifon till 


he enter into recognizance, with two fureties, for his 


good behaviour, for any time not exceeding ſeven years, 
5 W. c. 13. 


It ſeems to be a ſettled rule, that no pardon by the king, 


without expreſs words of reſtitution, ſhall diveſt, either 


from the king or ſubject, an intereſt either in lands, or 
goods veſted in them, by an attainder or conviction pre- 
cedent: Yet it ſeems agreed, that a pardon prior to a 
conviction, ſhall prevent any forfeiture either of lands or 
goods. 2 Haw. 396. TEM 
A pardon after the attainder doth not reſtore the cor- 
ruption of blood, for this cannot be reſtored but by act of 
parliament, 3 Inft 233. 
But as to 15 born after the pardon, it hath the effect 
of the reſtitution of blood. 1 H. H. 358. 
It ſeems to be ſettled at this day, that the pardon of 
treaſon or felony, even after a- conviction or attainder, 
doth ſo far clear the party from the infamy and all other 
conſequences of his crime, that he may not only have an 
action for a ſcandal, in calling him traitor or felon, 
after the time of the pardon, but may alſo be a good 
witneſs, notwithſtanding the attainder or conviction 
becauſe the pardon makes him as it were a new man, 
and gives him a new capacity and credit. 2 Ha. 
3 ut it ſeems to be the hetter opinion, that the pardon 
of a conviction or perjury doth not ſo reſtore the 
par! to his credit as to make him a good witneſs; 
ecauſe it would be an injury to the people in general, 
to make them ſubject to ſuch a perſon's teſtimony. 


I Vem. 340: 
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7. Matters previous to the election. 
II. Election to be free. g 
II. Qualification of the candidates. 
IV. Qualification of the elefiors. 
V. Polling. 
VI. Return. 
VII. Privilege of parliameunt. ? 
VIII. How long the parliament ſhall continue. 
IX. When an att of parliament ſhall take date. 


J. Matters previous to the election. 


HEN any new parliament ſhall be ſummoned, 
there ſhall be 40 days between the teſte and re- 
turn of the writ; and, as well upon the calling of any 
new parliament, as upon a vacancy in parliament time, 
the writ ſhall be delivered to the proper officer to whom 
the execution thereof doth belong, and to no other perſon: 
And every ſuch ofhcer, upon receipt of the writ, ſhall 
indorſe thereon the day that he received it, and ſhall forth- 
with make out a precept, and within three days aiter the 
receipt of the writ, ſhall deliver ſuch precept to the proper 
officer of the place where any member is wanting, and to 
no other perſon, and ſuch othcer, upon the back of ſuch 
precept, ſhall indorſe the day of his receipt thereof in the 
preſence of the party from whom he received the ſame, 
and ſhall forthwith cauſe public notice to be given of the 
time and place of election, and ſhall proceed to election 
thereupon within 8 days next after his receipt of ſuck 
precept, and give 4 days' notice at leaſt of the day ap- 
pointed for the election. 7 & 8 . c. 25. / 1. 
And all notices to be given of the time and place of any 
election ſhall be publicly given at the uſual place or 
places within the hours of 8 in the forenoon and 4 in 


279 


Time of pro- 
ceeding to the 
election in coun- 
ties. 


the afternoon from 25th Oct. to 25th March, and of 8 


in the forenoon and 6 in the afternoon from 25th March 
to 25th OZ. incluſive; and every notice given otherwiſe 

{hall be void. 33 G. 3. c. 63. / r. 
And upon an election of a knight of the ſhire, the ſhe- 
riff ſhall, within two days after the receipt of the writ, 
14 | eauſe 
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cauſe proclamation to be made, at the place where the 
enſuing election ought by law to be holden, of a ſpecial 
county court to be there holden for the purpoſe of ſuch 
election only, on any day (Sunday excepted) not later 
from the day of making ſuch proclamation than the ſix- 
teenth day, nor ſooner than the tenth day; and ſhall pro- 
ceed in ſuch election, at ſuch ſpecial county court, in the 
ſame manner as if the ſaid election was to be held at a 


county court, or an adjournment thereof, according to 


the laws now in being. 25 G. 3. c. 84. / 4. 

Provided, that the uſual county court for all other 
purpoſes, or any adjournment thereof, may be held 
and proceeded in by the ſheriff, in the ſame manner, 
and at the ſame times and places, as if the writ for 
the election of a knight of the ſhire had not been 
received. 1d, 

And the ſheriff ſhall appoint ſuch number of clerks as 
he ſhall think fit for taking the poll in the preſence of 
himſelf or deputy. 7 & 8 V. c. 25. / 3. 

And the ſheriff ſhall admit one perſon for each can- 
didate to be inſpector of the clerks. 7 & 8 W. c. 25. 


3. | 

And the ſheriff ſhall erect, at the expence of the 
candidate, ſuch number of booths for taking the poll, 
as the candidates or any of them ſhall, three days 
at leaſt before the commencement of the poll, deſire ; 
not exceeding the number of hundreds or other hke 
diviſion, and not exceeding 15 in the whole; and ſhalt 
affix, on the moſt public part of each, the name of the 
hundred for which ſuch booth is deſigned, 18 G. 2. 
c. 18. / 7. | 2 

And ſhall make out a liſt for each booth of the ſevera 
towns, pariſhes, and hamlets, wholly or in part, within 
ſuch hundred; and ſhall, on requeſt, deliver a copy to 
any of the candidates, paying for the fame 2s. Id. 

And ſhall appoint clerks at each booth to take the 
poll ; who ſhall be paid by the candidates, not exceeding 
each one guinea a day. Id. | 

And the ſheriff ſhall allow a cheque book for every 
poll book, for each candidate; to be kept by their 
inſpectors, at every place where the poll ſhall be taken, 


With reſpect to cities, boroughs, and towns corporate, 
the ſheriff or other officer who received the writ ſhall 
forthwith upon receipt thereof make out a precept to each 
borough, town corporate, or-place within his juriſdiction 
| __ wherg. 
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where any members are to be elected, and within three 
days (and in the cinque ports within ſix days, 10 & 
11 W. c. 7.) after receipt of the ſaid writ, ſhall by him- 
ſelf or proper agent deliver the precept to the proper officer 
of ſuch borough, town corporate, or place within his juriſ- 
diction, to whom the execution of ſuch precept doth be- 
long, and to no other perſon whatſoever: And every ſuch 
officer ſhall indorſe the day of his receipt thereof in pre- 
ſence of the party of whom he received the ſame, and ſhall 
forthwith cauſe public notice to be given of the time and 
place of election, and ſhall proceed to the election within 
eight days after receipt of the precept, and give four days 
notice at leaſt of the day appointed for the election. 7 & 
8 W. Co 25. /. 1. 

And in a city or town being a county of itſelf, the ſhe- 
Tiff ſhall forthwith on receipt of the writ give public no- 
tice of the time and place of election, and proceed to 
election thereupon, within eight days next after the receipt 
of the writ, and give three days” notice thereof at leaſt, 
excluſive of the day of receipt of the writ and of the day 
of election. And the ſheriff ſhall allow a cheque book 
for every poll book for each candidate, to be kept by their 
inſpectors at the place of taking the poll, 19 G. 2. 
c. 28. 7. 6, 7. 


II. Election to be free. 


By the 3 Ed. 1. c. 5. Becauſe elections ought to be 
free, the king commandeth, upon great forfeiture, that 
no man by force of arms, nor by malice, or menacing, 
ſhall diſturb any to make free election. | 

And by the declaration of rights, 1 W. J. 2. c. 2. it 
is inſiſted, That elections of members of parliament 
ought to be free: And that freedom of ſpeech, and 


debates or proceedings in parliament, ought not to be 


impeached or queſtioned in any court or place out of 
parliament, 

And by the 8 G. 2, c. 30. On notice of an election 
the ſecretary at war ſhall ſend orders for the removal af 
ſoldiers one day at leaſt before the election, and not to 
return till after the poll ſhall be cloſed, But this not to 
extend to the guards, nor to any caſtle or fortified place, 
where a garriſon is uſually kept; Nor to any officer or 


ſoldier having right to vote at ſuch election. 


By 
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By the 9 Ann. c. 10. , 44. No officer of the poſi-office 


ſhall by word, meſſage, or writing, or in any other manner 
endeavour to perſuade any elector to give, or diſſuade any 
elector from giving his vote in any election. And by the 
6 N. c. 20. and g An. c. 11. / 49. there is the like pro- 
viſion with reſpec to the officers of exciſe. — And the 
like by the 12 C13 V. c. 10. with reſpect to the officers , 
of the cuſtoms. 


Qualiſication of the candidates. < 


No perſon under the age of 21 years ſhall be capable of. 
being elected. 7 8 . c. 25./.8. 

No papiſt ſhall fit in either houſe of parliament. 
30 C. 2. c. I. 6 

Sir William Blackfione ſays, No perſon concerned in the 
management of any duties or taxes created ſince 1692, ex- 


_ cept the commiſſioners of the treaſury, nor any of the oth » 


Contractors. 


Penſioners. 


Vas 


cers following, (viz. commiſſioners of prizes, tranſport, 
fick and wounded, wine licences, navy, and victualling; 
ſecretaries or receivers of prizes; comptrollers of the 
army accounts; agents for regiments; governors of 
plantations and their deputies; officers of Minorca or 
Gibraltar; officers of the exciſe and cuſtoms; clerks or 
deputies in the ſeveral offices of the treaſury, exchequer, 
navy, victualling, admiralty, pay of the army or navy, 
ſecretaries of ſtate, ſalt, ſtamps, appeals, wine licences, 
hackney coaches, hawkers and pedlars,) nor any perſons 
that hold any new office under the crown created fince 
1705, are capable of being elected or fitting as members. 
1 Black. 175. 

And if any member ſhall accept an office of profit from 
the crown, during ſuch time as he ſhall continue member, 
(offices of the army and navy excepted,) his election ſhall 
be void, and a new writ ſhall iſſue : But he ſhall be capa» 


ble of being re- elected. 6 An. c. 7. . 26. 


By the 22 G. 3. c. 41. All perſons holding contracts 
made with the commiſſioners of the treaſury, navy, victu- 
all:ing office, or board of ordnance, for or on account of 
the public ſervice, ſhall, during the time they ſhall hold 
ſuch contracts, be incapable of being elected or of fitting 
or voting in the houſe of commons. 

No perſon having a penſion from the crown during 
pleaſure, ſhall be capable of being elected. 6 An. c. 7. 


Neither 
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Neither ſhall any perſon having a penſion from the 
grown for any term of years, either in his own name, or 
in the name of any other in truſt for him, be capable of 
being clected. 1 G. ,. 2. c. 56. 

No perſon ſhall be capable to ſit or vote in the houſe of 
commons for a county, unleſs he hath an eſtate freehold 
or copyhold, for his life or ſome greater eſtate, of the 
clear yearly value of 600]. ; nor for a city or borough, 
unleſs he hath a like eſtate of 3ool. And any other 
candidate or two electors may, upon reaſonable requeſt 
to him made (at the time of the election, or before the day 


pre fixed for the meeting of parliament), require him to 
take the following oath : 


1 A. B. do fwear, that 1 truly and bona fide have ſuch an 
eftate in law or equity, to and for my own uſe and benefit, 
of or in lands, tenements, or hereditaments, over and above 
what will ſatisfy and clear all incumbrances that may affect 
the ſame, of the annual value of above reprizes, as 
doth qualify me to be elected and returned to ferve as a member 
for the — of ———- according to the tener and true mean- 
ing of the aft of parliament in that behalf ; and that my ſaid 
lands, tenements, or hereditaments are lying or being within 
the pariſh, townſhip, or precinft of (as the caſe ſhall be). 
The ſame to be adminiitered by the returning officer or 
two Juſtices; who ſhall in three months certify the ſame 
into the chancery or king's bench; but this not to extend 
to the eldeſt ſon of a peer, or of any perſon qualified to 
ſerve as knight of a ſhire, nor to the members for either 
of the two univerſities. 9 An. c. 

And every member, before he mall vote in the houſe of 
commons, or fit there during any debate, ſhall, after the 
ſpeaker 1s choſen, deliver in at the table in the middle of 
the houſe, whilſt the houſe is there fitting, with the 
ſpeaker in the chair, an account ſigned by ſuch member, 
containing the name of the place where his qualification 
lies, declaring the ſame to be of the annual value of 
Gol. above reprizes, if a knight of a ſhire ; and of 3ool. 
if a citizen, burgeſs, or baron of the cinque ports; and 


ſhall alſo at the fame time take and ſubſcribe the oath 
following : 


1 A. B. do faear, that I truly and bona fide have ſuch an 
eflate in law or equity, and of ſuch value, to and for my own 
uſe and benefit, of or in lands, tenements, or hereditaments, 


over 
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over and above ꝛuhat will ſatisfy and clear all incumbrances 
that may affef the ſame, as doth qualify me to be elected and 
returned to ſerve as a member for the place I am returned for, 
according to the tenor and true meaning of the acta of parliament 
in that behalf ; and that ſuch lands, tenements, or hereditaments 
do lie as deſcribed in the paper or account ſigned by me, and now 
delivered to the clerk of the hauſe of commons. So help me God. 
— hut this alſo ſhall not extend to the eldeſt ſon or heir 
apparent of a peer, or of any perſon qualified to ſerve as 
a knight of a ſhire, or to the members of either of the 
univerſities. 33 G. 2. c. 20. 


IV. Qualifications of the electors. 


No perſon ſhall be admitted to vote under the age of 21 
years. 7 8 V. c.25./.8. | 

Every elector, before he is admitted to vote, ſhall, 
if required, take the oath of abjuration. 6 An. c. 23. 


13. | 
Perfon employed By the 22 G. 3. c. 41. No perfon employed in manag- 
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ing the duties of exciſe, cuſtoms, ſtamp duties, ſalt, houſes 
and windows, or revenue of the poſt- office, ſhall be capable 
of voting for a member to ſerve in parliament; and if he 
ſhall preſume to vote during the time that he ſhall hold 
ſuch office, or within 12 calendar months after he ſhall 
have ceaſed to hold the ſame, his vote ſhall be void, and 
he ſhall forfeit 10091. 

By the 8 H. 6. c. 7. Every elector of a knight of the 
ſhire ſhall have land or tenement to the value of 40s. by 
the year at leaſt above reprizes. And the ſheriff ſhal! have 
power to examine upon oath every ſuch chooſer how 
much he may expend by the year. And by the 10 H. 6. 
c. 2. the ſaid 408. a-year ſhall be freehold. 

And by the 18 G. 2. c. 18. No perſon ſhall vote for a 
knight of the ſhire, without having a freehold eſtate in 
the county, of the clear yearly value of 408. over and 
above all rents and charges payable out of the ſame. 
JS. 
But taxes and aſſeſſments ſhall not be deemed a charge 
payable out of the lands. /. 6. 

No perſon ſhall vote for any eſtate which was granted 
to him fraudulently, on purpoſe to qualify him to give 
his vote. / 5. | | 

But all ſuch conveyances fraudulently made to qualify 
any perſon to vote, ſubject to conditions to defeat the 2 
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mall be deemed and taken as abſolute againſt the perſon 
executing the ſame, and diſcharged of all truſts, condi- 
tions, and other defeazances ; and all bonds, covenants, 
or other ſecurities for the defeating or reconveying the 
ſame, ſhall be void. 10 An. c. 23. / 1. 

All conveyances to multiply voices, or to ſplit votes, 
{hall be void; and no more than one voice ſhall be ad- 
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mitted for one and the ſame houſe or tenement. 5 &8 . 


c. 26. 7. 

No perſon ſhall vote in any election more than once. 
18 G. 2.7.18. /. 5. | 

The mortgagor or cαν que tru? ſhall vote; and not the 
truſtee or mortgagee, unleſs they be in actual poſſeſſion. 
TSB. C28 7: 

Huſbands of women entitled to dower out of the eſtates 
of their former huſbands, may vote in reſpeCt thereof, al- 
though the ſaid dower hath not been ſet out by metes and 
bounds ;z provided that the dower be worth 40s. a-year, 
and the huſband be in the actual receipt of the profits 
thereof. 20 G. 3. c. 17. . 12. 

No perſon ſhall vote for a knight of the ſhire, without 
having been in the actual poſſeſſion of the eſtate for which 
he votes, or in the receipt of the rents or profits thereof 
for his own uſe, above 12 calendar months; unleſs the 
fame came to him by deſcent, marriage, marriage ſettle- 
ment, deviſe, or promotion to a. benefice or office. 
18 G. 2. c. 18. /. 5. 

No pezſon ſhall vote for a knight of the ſhire in reſpect 
of any meſſuages, lands, or tenements, which have not, 
for {ix calendar months next before ſuch election, been 
aſſeſſed to the land tax, in his own name, or in the name 
of his tenant occupying the ſame. Provided that this 
(hall not extend to annuities or fee farm rents (duly re- 
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giſtered) iſſuing out of the premiſes, nor to any perſon Who 


became entitled as aforeſaid to the premiſes by deſcent, 
marriage, marriage ſettlement, deviſe, or promotion to a 
henefice or office, within twelve calendar months next be- 
fore ſuch election; but ſuch perſon ſhall be entitled to 
vote, if the premiſes have been aſſeſſed within two years 
next before, in the name of the reſpeCtive owner or occu- 
pier. 20 G. 3. c. 17. / 1,2. | 
And the commiſſioners of the land tax, at their meet- 
ings for appointing aſſeſſors, ſhall cauſe to be delivered to 
each aſſeſſor, a printed form of an aſſeſſment, according to 
which they ſhall make their aſſeſſments; which ſhall be in 
this manner: | 
| 0 County 
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An aſſeſſment made in purſuance 

County of N. of an act of parliament paſſed in the 
to wit. year of his majeſty's reign, 
For the pariſh g for granting an aid to his majeſty 
of — in the by a land tax to be raifed in Great 


faid county. Britain, ſor the ſervice of the year 


Names of proprietors. | Names of occupiers. | Sums aſſeſſed. 
A. B. 8 — 
E. F. [C. D. fakes as 
C. D. G. H. — _—_ 

and — — N. O. — — — 
L. M. | 
FEAST 3 
and | 
EV: TAY 
Signed this —— day of I7 —— By us, 


8 y 8 . ! aſſeſſors. 


And by 30 G. 3. c. 35. After reciting that doubts had 
ariſen, whether if ſuch form be not ſtrictly purſued, the 
ſuffrage of the perſon claiming to vote would be admiſſible; 
It is therefore enacted, that nothing in the ſaid act ſhall 
prevent any perſon from voting for any meſſuages, lands, 
or tenements, on account of the tenant actually occupying 
the ſame, not being inſerted in ſuch aſſeſſment according 
to the ſaid form. Or although the name of the perſon 
claiming to vote, or by or through whom he derives his 
title, or his predeceſſor, ſhall not be inſerted in the aſſeſſ- 
ment in the form aforeſaid; provided ſuch meſſuages, 


lands, and tenements have been aſſeſſed to the land tax for 


fix calendar months next before ſuch election in the name 
of the tenant actually occupying the fame at the time of 
the aſſeſſment being made. 

And if any perſon ſhall hold or occupy any mefſuages, 
lands, or tenements, belonging to different owners, the 
{ame ſhall be ſeparately rated, that the proportion of the 
land tax to be paid by each ſeparate owner may be aſcer- 
tained. /. 3. 20. 


And 
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And they ſhall make three duplicates of ſuch aſſeſſments 
and ſhall (at leaſt 14 days before delivering the aſſeſſments 
to the commiſſioners) cauſe one of the ſaid duplicates, or 
a. fair copy thereof, to be ſtuck up upon the door of the 
church or chapel, or if it be an extraparochial or other 
place where there is no church or chapel, then on the door 
of the church or chapel next adjoining- . 

And the faid duplicates ſhall be delivered to the com- 
miſſioners, at their meeting for receiving the aſſeſſments. 


And if the name of any ownerentitled to vote ſhall not 
appear to be inſerted in the aſſeſſment, he may, on giving 
notice in writing to one of the aſſeſſors, appeal to the ſaid 
commiſſioners; who ſhall amend the aſſeſſment as they 
ſhall ſee cauſe : And if any perſon ſhall think himſelf ag- 
grieved by the determination of the commiſſioners, he 
may appeal to the next ſellions, giving ten days' notice 
thereof to one of the commiſſioners who ſigned the dupli- 
cate, and to one of the aſſeſſors of the place where the 
eſtate lies: and the ſeſſions may award coſts to either of 
the parties, and by their order or warrant levy the ſame by 
diſtreſs. And if the ſaid commiſſioners, or the juſtices in 
ſeſſions, upon any appeal before them reſpectively, ſhall 
find it requiſite to inſert the names of any perſons who have 
been improperly omitted; ſuch perſons ſhall be deemed to 
be rated as effetually as if their names had been origi- 
nally inſerted. /. 3. 10, II. 

And the commithoners thall cauſe one of the duplicates 
{o amended. (after having been ſigned and ſealed by the 
ſaid commiſſioners or any three of them) to be returned to 
the aſſeſſors; who ſhall within ten days deliver the fame 
to the chief conſtable, taking his receipt for the ſame; 
and the chief conſtable ſhall deliver upon oath ſuch dupli- 
cate, without alteration, at the next ſeſſions in open court, 
the firſt day of the ſeſſions, to the clerk of the peace, to be 


by him filed and kept amongſt the records. And if the 


aſſeſſor ſhall not deliver ſuch duplicate ſo amended to the 
chief conſtable z or if the chief conſtable ſhall neglect to 
deliver the ſame to the clerk of the peace, or wiltully alter 
the ſame; he ſhall forfeit 5l.— And at the Michael- 
mas ſeſſions yearly, the clerk of the peace ſhall examine, 
whether all the ſaid duplicates reſpectively have been 
delivered for that year; and if it ſhajl appear that 
any ſuch duplicates have not been received by or delivered 
to ſuch clerk pf the peace by the chief conſtables, he ſhall 
report the ſame to-the court, and the court ſhall immer 
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ately impoſe the ſaid fine upon the chief conſtable, and 
the clerk of the peace ſhall give him immediate notice 
thereof; and if not immediately paid, the juſtices at ſuch 
ſeſſions ſhall by order of court ifſue a warrant of diſtreſs 
for the recovery thereof, direCted to the conſtable of the 
place where ſuch chief conſtable ſhall dwell. —But if the 
chief conſtable ſhall make oath at ſuch ſeſſions, that ſuch 
duplicate was not delivered to him by the aſſeſſor, the ſaid 
fine ſhall be impoſed upon ſuch aſſeſſor or aſſeſſors ; and 
the juſtices ſhall by order of court iſſue a warrant of 
diſtreſs for the recovery thereof, directed to the conſtable 
of the place or other ſuch perſon as they ſhall think proper, 
and ſhall require the chief conſtable to give notice to ſuch 
aſſeſſor of the ſaid fine being impoſed, who ſhall within 14 
days give ſuch notice accordingly : and if ſuch aſſeſſors, or 
one of them, ſhall not deliver ſuch duplicate to the clerk 
of the peace within ten days after ſuch notice, then the 
warrant of diſtreſs ſhall be put in execution againſt ſuch 
aſſeſſor accordingly. But if the aſſeſſor ſhall, within ten 
days after ſuch notice, produce to the clerk of the peace 
the chief conſtable's receipt for ſuch duplicate, then the 
fine ſhall be levied on the ſaid chief conſtable as aforeſaid. 
Which ſaid tines, when recovered, ſhall be paid to 
the treaſurer, and applied as part of the county ſtock. 
38. | 
h —— when any aſſeſſment ſnall not have been made by 
the aſſeſſors, and returned to the chief conſtable and by 
him to the clerk of the peace; the juſtices in ſeſſions, or 
any two juſtices out of ſeſſions, may order ſuch aſſeſſments 
forthwith to be made and returned in manner aforeſaid. 


. Os . 
And it ſhall be lawful for all perſons, at any ſeaſonable 
times, to inſpect the duplicates in the hands of the clerk of 


the peace, paying 18. for each inſpection; and the clerk of 


the peace ſhall on demand deliver copies of the whole or 
any part thereof (ſigned by him, purporting the ſame to 
be a true copy) being paid at the rate of 6d. for every 300 
words: Which ſaid duplicates or copies thereof ſigned as 
aforeſaid, and alſo the duplicate of any aſſeſſment in the 
poſſeſſion of the commiſhoners, or in the poſſeſſion of the 
receiver-general, or a copy of the ſaid duplicates figned by 


ſuch commiſſioners and purporting the ſame to be a true 


copy, ſhall be admitted as legal evidence. And after ifſu- 
ing the writ for the eleCtion, the clerk of the peace or his 
deputy ſhall attend gratis from day to day, from the hour 
of nine in the forenoon to three in the afternoon, at the 


place 
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place where the records are uſually kept, from the time of 
delivery of ſuch notice to the day immediately preceding 
the day of election, for the purpoſe of inſpection and mak- 
ing the copies. And if he ſhall fail of his duty in any of 


the ſaid particulars, he ſhall forfeit 5gool. with full coſts, 


to the party grieved, if the action be brought within two 
months, or otherwiſe to any perſon who ſhall ſue within 
12 calendar months; and ſhall alſo forfeit his office and 
be incapacitated for holding the like office for the future. 
7 13—19. | 
Finally, the clerk of the peace ſhall, on reaſonable no- 
tice, attend at the election of every knight of the ſhire, 
with the original duplicates, at the requeſt of any candidate, 
paying to him after the rate of two guineas for each day of 
is attendance, and 1s. 6d. a-mile for the coſts and 
charges in his journey from the place of his abode to and 
from the place of election. /. 14. | 
Every freeholder, before he is admitted to poll for a 
knight of the ſhire, ſhall, if required by a candidate or any 
elector, take the following oath (to be adminiſtered by the 
ſheriff, under ſheriff, or one of the ſworn clerks): You 
ſhall favear, (or being one of the people called Quakers, 
You ſhall ſalemuly affirm) that you are a freeholder in the county 
of and have a freehold ęſtate, conſiſting of =———— 
(ſpecifying the nature of ſuch freehold eſtate, whether meſ- 
ſuage, land, rent, tithe, or what elſe; and if ſuch freehold 
eſtate conſiſts in meſſuages, lands, or tithes, then ſpecify- 
ing in whole occupation the ſame are; and if in rent, then 
ſpecifying the names of the owners or poſſeſſors of the lands 
or tenements out of which ſuch rent is iſſuing, or of ſome 
or one of them) lying or being at 
of the clear yearly value of 40s. over and above all 
rents and charges payable out of or in reſpe of the ſame ; and 
that you have been in the actual poſſeſſion or receipt of the rents 
or profits thereof, for your own uſe, above 12 calendar months, 
or that the ſame came to you within the time aforeſaid, by de- 
ſcent, marriage, marriage ſettlement, deviſe, or promotion to a 
benefice in the church, or by promotion to an office ; and that 
ſuch freehold eflate hath not been granted or made to you fraud- 
ulently, an purpoſe to qualify you to give your vote ; and that 
the place of your abode is at ——— in — and that you 
are 21 years of age, as you believe: and that you have not been 
polled before at this eleftion. — And if he falſiſies, he ſhall 
ſuffer as in caſes of perjury. 18 G. 2. c. 18. /. 1. 
And the ſheriff and clerks ſhall enter not only the place 
of his freehold, but alſo the place of his abode, as he ſhall 
Vol. III. U -- declare 
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declare the ſame at the time of giving his vote; and ſhall 
enter ſurat. againſt the name of every ſuch voter who hath 
taken the oath. 10 An, c. 23. / 5. 

And the aforeſaid act of the 18 G. 2. c. 18. ſhall ex- 
tend to cities and towns that are counties of themſelves, where 
perſons have a right to vote in reſpect of a freehold of 
408. a-year z but not where they have a right to vote in 
reſpeCt of burgage tenure, or where the right to vote for 
a freehold doth not require the fame to be of 408. a-year. 
19 C. 2. c. 28. b 
No perſon ſhall vote in the election of a knight of a 
ſhire, or member for a city or town being a county of 
itſelf, in reſpect of any annuity or rent charge granted 
before June 1, 1763; unleſs a certificate upon oath be en- 
tered with the clerk of the peace or town clerk, 12 months 
before the election, as follows: J A. B. of am 
really and bona fide ſeiſed of an annuity or rent charge, for 
my en uſe and benefit, of the clear yearly value of 40s. above 
all rents and charges payable out of the ſame, wholly iſſuing out 
of freehold lands, tenements, or hereditaments belonging to 
C. D. f — ſituate, lying, and being in the pariſh, 
townſhip, or place, or in the pariſhes, townſhips, or places of 
E. in the county of - without any truſt, agreement, mat- 
ter, or thing, to the contrary notwithſtanding ; and I, or the 
perſon cr perſons under whom I claim, was or vere ſeiſed of 
the ſaid annuity or rent charge before the firſt day of June 
1763. And g like certificate ſhall be entered (mutatis 
mutandis) where ſuch rent charge came by deſcent, mar- 
Tiage, deviſe, or promotion to a benefice or office. 3 G. 3. 
c. 24. Ig 2. | 

And no perſon ſhall vote at ſuch election in reſpect of 
any annuity or rent charge granted after June 1, 1763; 
unleſs a memorial of the grant of ſuch annuity or rent 
charge ſhall have been regiſtered with the clerk of the 
peace or town clerk, 12 calendar months at leaſt before 
the firſt day of ſuch election: 

Which memorial ſhall be written on parchment, and di- 


rected to the clerk of the peace or town clerk, and ſhall 


be under the hand and ſeal of the grantor, and atteſted by 
two witneſſes, one whereof to be one of the witneſſes to 
the execution of ſuch grant; which witneſs ſhall upon oath 
before ſuch clerk prove the ſealing and delivery of the 
grapt, and the ſigning and ſealing of the memorial : 

And the ſaid memorial ſhall contain the day and year of 
the date, and the names, additions, and abodes of the par- 


ties and witneſſes, and all the lands and tenements out 
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. which the rent charge iſſues, and the place where they 
Ca 

And the grant ſhall, at the time of entering the memo- 
rial, be | roduced to ſuch clerk of the peace or town clerk, 
who ſhall indorſe thereon a certificate in which ſhall be 
mentioned the "wy and year on which ſuch eee ſhall 
be entered. 

And no perſon hall vote by reaſon of an aſſignment of 
ſuch annuity or rent charge, without like certificate, entry, 
and memorial of ſuch grant and aſſignment, as in caſe of 
an original grant. // 4. 

The clerk of the peace or town clerk to have for the 
entry of ſuch certificate 18. and of the memorial 28.; for 
ſearch thereof 18. and for copies at the rate of 6d. for 
every 200 words. /. 5. | 

No perſon, claiming as a freeman to vote at an election 
for any city, town, port, or borough, ſhall be admitted to 
poll, unleſs he hath been admitted to his freedom 12 calen- 
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dar months before the firſt day of the election: and if he 


ſhall preſume to vote contrary thereto, he ſhall forfeit 1001). 
and his vote ſhall be void. And if any perſon ſhall ante- 
date ſuch admiſſion, he ſhall forfeit pool. 3 C. 3. c. 15. 

Provided, that nothing herein ſhall extend to the cities 
of London or Norwich, nor to any perſon entitled to his 
freedom by birth, maxriage, or ſervitude, according to the 
cuſtom of ſuch city, town, port, or borough. Id. 

And no perſon ſhall be admitted to vote at any election 


for any city, or borough, as an inhabitant paying ſcot and 


lot, or inhabitant, houſeholder, houſekeeper, and pot- 
waller, legally ſettled, or reſiant, or as an inhabitant thereof, 
unleſs he ſhall have been actually and bona fide an inhabit⸗ 
ant within ſuch city or borovgh for fix calendar months 
previous to the day of election; and ſuch vote ſhall be null 
and void, and he ſhall forfeit 201. to be recovered in the 
courts at We eſtminſ/ter within fix months: Provided that the 
ſame ſhall not extend to any perſon, who ſhall acquire the 


poſſeſſion of any houſe in ſuch city or borough, by deſcent, 


deviſe, marriage, or marriage ſettlement, or promotion to 
any office or benefice. And this ſhall relate only to per- 
ſons who claim to vote as inhabitants, in manner as afore- 
ſaid, and ſhall not extend to any other deſcription of per- 
ſons who may claim to vote by any other title, or 1 any 
other ſuperadded qualification. 26 G. 3. c. 100. J 1, 

By the 7 & 8 W. c. 4. No candidate, after de of the 
writ of ſummons, or after a ne: becomes vacant; in par- 
Eh time, ſhall, by him lf, or by any other ways or 

means 


Bribery. 


292 


New oath, 


Returning off 
cer to be ſworn. 


Parliament. 


means on his behalf, or at his charge, before his election, 


directly or indirectly, give or promiſe to give to any 


elector any money, meat, drink, proviſion, preſent, 
reward, or entertainment, to or for any ſuch elector in 
particular, or to any county, city, town, borough, port, or 
place in general, in order to his being elected; on pain 
of being incapacitated. | | 
And by the 2 G. 2. c.24. (which is required to be 


read by the returning officer immediately after reading the 


writ, and alſo at Eaſter ſeſſions yearly for any county or 
city, and at every election of the chief magiſtrate in any 
borough, town corporate, or cinque port) Eve 

perſon, before he is admitted to poll, ſhall, if required by 
either of the candidates or any two electors, take the fol- 
lowing oath, to be adminiſtered by the returning officer 
or his deputy: I A. B. do favear, (or, being one of the 
people called Quakers, 7 A. B. de ſolemnly affirm) I have 


not received or had by myſelf, or any perſon whatſoever in truſt 
for me, or for my uſe and benefit, directly or indirectly, any 
fum or ſums of money, office, place, or employment, gift, or re- 
ward, or any promiſe or ſecurity for any money, office, employ= 


ment, or gift, in order io give my vote at this election; and 
that I have not before been polled at this election. ſ. 1. 

And if any perſon ſhall take any money or other reward, 
or contract or agree for any money, gift, office, employ- 
ment, or other reward, to give or forbear to give his vote, 


he ſhall forfeit Fo l. / 7. | 


And in all caſes where no oath of qualification, other 
than the ſaid oath againſt bribery, or the oaths of allegi- 
ance, ſupremacy,” and abjuration, can now by law be 
required, every perſon claiming to give his vote ſhall, (if 
required as aforeſaid,) before he is admitted to poll, take 
the oath following: 

1 do favear Cor affirm] that my name is A. B. and that I 
am [ſpecifying the addition, profeſſion, or trade of ſuch 
perſon}, and that the place of my abode is at — in the 
county of —— [and if it is a town of more ſtreets than 
one, ſpecifying what ſtreet}; and that I have not before 


polled at this election; and that I verily believe my/elf to be of 


the full age of 21 years. 25 G. 3: c. 84. ſ. 5. | 


V. Polling. 


Heſore the returning officer ſhall proceed to the election, 
he ſhall immediately, after the reading of the writ, take 
and ſubſcribe the following oath, to be adminiſtered — a 
nn „ juſtice 
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juſtice of the peace or any three electors: I A. B. do 
folemnly ſwear, That I have not, directiy nor indirectiy, re- 
ceived. any ſunt or ſums of money, office, place, or employment, 
gratuity, or reward, or any bond, bill, or note, or any promiſe 
of gratuity whatſoever, either by myſelf or any other perſon 

. to my uſe or benefit or advantage, for making any return at the 
preſent election of members to ſerve in parliament ; and that 1 
will return ſuch perſon or perſons as ſhall, to the beſt of my 
judgment, appear to me to have the majority of legal votes. 
Which oath (hal! be entered amongſt the records of the 
ſeſſions. 2 C. 2. c. 24. 3. | 

And if the election ſhall not be determined upon view, A poll being 
but a poll ſhall be demanded, the ſame ſhall commence on demanded, 
the day on which ſuch demand is made, or upon the next 
day at fartheſt (unleſs it be Sunday, and then on the day 
after); and ſhall be day and regularly proceeded in from 
day to day (Sundays excepted) until the ſame be finiſhed 
but ſo as not to continue more than 15 days at moſt, net to continue 
(Sundays. excepted,) and if the ſame ſhall continue for 15 _ than 15 
days, then to be finally cloſed, before the hour of three 
in the afternoon of that day. 25 G. 3. c. 84. . 1. 

And every returning officer, unleſs prevented by ſome pon to be kept 
unavoidable accident, ſhall cauſe the ſaid poll to be kept open ſeven 
open for ſeyen hours at leaſt in each day, between eight hour a- day. 
in the morning and eight at night. Id. /. 3. ; 

And every perſon employed as a poll clerk ſhall, before Polt clerks to 
he begins to take ſuch poll, be ſworn by ſuch returning be ſworn. 
officer, truly and indifferently to take the ſaid poll, and to 
ſet down the name of each voter, and his addition, pro- 
feſſion, or trade, and the place of his abode, and for whom 
he ſhall poll. Id. . 7. 

And by 34 C. 3. c. 73. after reciting, that in many perſons to be 
places it may be impracticable to receive the votes of all appointed co 
perſons claiming and having a right to vote within the 9 
time limited as aforeſaid; it is enacted, that when a poll 
ſhall be demanded, the returning officer ſhall, at the re- 
queſt in writing of any candidate under his hand, imme- 
diately after ſuch requeſt, and before he ſhall proceed 
further in taking the poll, appoint two or more perſons 
to adminiſter the oaths of allegiance, ſupremacy, and the 
declaration of fidelity, the oath of abjuration, and the de- 
claration or aſhrmation of the effect thereof, now required 
to be taken by voters; and to certify the names of electors 
who ſhall have taken ſuch oaths, or ſubſcribed and made 
ſuch declaration or affirmation reſpectively. And ever 
perſon ſo appointed ſhall immediately, and before he ſhall 
nA : | 3 act, 
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act, take the following oath to be adminiſteret by the re. 
turning officer; or his deputy, 

I ds ſeven? that I will faithfully Jad an partislh admibniftes 
the oaths of allegiance, ſupremacy, and abjuration, and the de- 
claration of fidelity, and detharation or affirmation of the eſfect 
of the ſaid oath of abjtirations to fuch per ſons as Jhall lewfully 
apply to me in that behalf, in order "to qualify Bee to 
voce at this election; and that I will, on being thereunto re- 
queſted, fairly and truly give to every ſuch perſon, or any of. 
them, who ſhall take ſuch oaths, or ſubſcribe ſuch declaration 
of fidelity, and make ſuch declaration or affirmation of the 
ect of the ſaid oath of abfuration; or either of them, before 
me, a certificate thereof, according to the direction of an act g 
| 8 made in the 44th year M the reign of bis majeſty 

ing George the third, intituled, here ſet torth the title of 
the act, j and thut I will not give ſuch certificate to any perſon 
before he ſball have taken fuck bath or oalh, or made or ſub- 
ſecribed fuch declaration or declarations, affirmation or Mem- 
alions, as ſhall be mentioned in Jo cert! rates before me and in 
my preſence. ſ. 1. 

And if at any time tutig the election it ſhall be found, 
that the number of perſons ſo appointed are inſufficient 
for the purpoſe, and that the poll is delayed thereby-; the 
returning officer, at the requeſt in writing of any candi- 
date then preſent, ſhall n more in like manner as 
aforeſaid. / 4. 

And any perſon claiming to vote may apply to one of 
the perſons ſo appointed, to take the ſaid oaths,” or to 
make and ſubſcribe ſuch declaration or affirmation as afore- 
ſaid, and ſuch perſon ſhall adminiſter the ſame accordingly, 
and ſhall immediately ſign and deliver a certificate thereof, 
- Which ſhall contain the name, addition, and place of abode 
of the perſon to whom the ſame ſhall ve fo' delivered, 
and to be in the following form: | 

A. B. [naming the perſon] of [his place of abode; ad- 
dition, or occupation] has taken the oath Cy the oath? 
before me this ————— day of — —. 

Or in caſe of a quaker, A. B. [naming the perſon] of 

lace of abode, addition, or occupation] H made and 
fubſ ribed the declaration of fidelity, and affirmed the effect of 
the oath of abjuration EN the fame] __y me this 
—— dayof 

And fuch perſon, on vidducitly ſuch certificate: to the 
returning offer or perſon taking the poll, ſhall be per- 
mitted to poll in like manner as if ſuch oaths, &c. ay 


deen taken before the returning . 7. 2. 0 
Ani 


; parliament, 


And if any perſon ſhall offer to vote without producing 
{ſuch certificate as aforeſaid, and being lawfully required to 
take the ſaid oaths, and make ſuch declaration as afore- 
ſaid ; the ſame ſhall not be adminiſtered to him by the 
returning officer or perſon taking the poll, but he ſhall 
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No perſon to 
vote without 
producing | 
certificate. 


immediately withdraw, and take the ſame before one of | 


the perſons appointed as aforeſaid. / 3. 

And the returning officer ſhall provide a proper place 
for every ſuch perſon ſo appointed, to which place the 
reſpective electors may have free acceſs without intertupt- 
ing the poll, and ſo as the perſons ſo appointed may act 
ſeparately without interfering with each other, and every 
ſuch place ſhall be open and attended by the perſon ap- 
pointed to act there, during all the time of the poll; and 
ſhall be kept open eight hours at leaſt in every day between 
eight in the morning and eight in the evening, until the 
final cloſe of the poll; and ſuch oaths, c. ſhall be ad- 
miniſtered to as many of the electors, being ready, as con- 
veniently can, not exceeding 12 at one time. And the 
returning officer ſhall deliver to each perſon fo appointed 
as aforeſaid, a ſufhcient number of printed forms of the 
declaration to be made by quakers, with blanks therein for 
the names of the perſons offering to make and ſubſcribe 
the ſame to be inſerted therein; and alſo a ſufficieut num- 
ber of printed certificates in-the form aforeſaid, to be filled 
up and delivered to each elector fo taking the ſaid oaths 
or affirmation as aforeſaid. / 5. i tl 1 vb 

And in caſe any candidate ſhall, three days at the leaſt 
before ſuch election, give or cauſe to be given notice in 
writing to the returning officer to provide proper places 
for adminiſtering the ſaid oaths, c. as aforefaid, he ſhall 
prepare and provide ſuch proper places ſo as to be ready 
before and againſt the day of election; and in caſe there 
ſhall not be a ſufficient number of fit and convenient places 
for that purpoſe at the town or place where ſuch election 
| ſhall be had, which the returning officer can conveniently 

and at a reaſonable expence procure, then he ſhall cauſe 
ſuch booths, or temporary ereCtions to be made in conve- 


nient places in that behalf as ſhall be neceflary for the 


purpoſe ; the expence of which, and of the ſaid printed 
forms, and alſo the allowance to be made to the ſeveral 
perſons appointed to adminiſter the oaths, Qc. as afore- 
ſaid (not exceeding one guinea a-day each for every day's 
attendance) ſhall be paid by the candidates in equal pro- 
9 to the returning officer ; which, if not paid, may 
e recovered in the courts at Weſtminfler. /. 6. . 


14 And 


Proper places to 
be appointed 

for taking ſuch 
caths, &c, 


Such places to 
be provided, 

previous to the 
election, if re- 


quired. 


Expences to be 
defrayed by the 
candidates. 
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What votes hell And ſuch votes ſhall de deemed legal, which have been 


be deemed legal. 


- Return to be 


made. - 


Scrutiny being 
demanded, 


Return not to 
be contrary to 
the laſt deter- 
mination. - 


Double return. 


Hot proc-ed 
on a ſicrutiny 


Parliament. 


ſo declared by the laſt determination in the houſe of com- 
mons: Which laſt determination, concerning any county, 
city, borough, cinque port, or place, ſhall be final to all 

intents and purpoſes. 7 & 8 V. c. 25. J. 4. 


V1. Return. 


After the election, the names of the perſons choſen ſhall 
be written in an indenture under the ſeals of the electors, 


and tacked to the writ. 7 H. g. c. 15. 


And the returning officer- ſhall immediately after the 
final cloſe of the poll, or on the day next after, truly, fairly, 
and publicly declare the name of the perſon who hath the 


majority of votes, and ſhall forthwith make a return of 


ſuch perſon ; unleſs the returning officer, upon a ſcrutiny 


being demanded by any candidate, or any two electors, 
ſhall deem it neceſſary to grant the ſame ; in which caſe 


he ſhall proceed thereon, but ſo as that, in all caſes of a 
general election, every returning officer, having the return 
of the writ, ſhall cauſe a return of a member to be filed 
in the crown office, on or before the day on which ſuch 
writ is returnable: And every other returning officer, 
acting under a precept or mandate, ſhall make a return of 
a member in obedience to the ſame, fix days at leaſt before 
the day of the return of the writ, by virtue of which ſuch 


election has been made: and ſo that in caſe of any election 


upon a writ iſſued during a ſeſſion or prorogation of par- 
liament, and a ſcrutiny being granted as aforeſaid, then 
that a return of a member ſhall be made within 30 days 


after the cloſe of the poll (or ſooner if the ſame can con- 
veniently be done). 25 G. 3. c. 84. / 1. 


And if any officer ſhall return any member contrary to 
the laſt a I in the houſe of commons, the ſame 


ſhall be adjudged a falſe return; and the party duly elected 


may recover double damages, with full coſts. 78 V. 
e. J. 
And the like remedy ſhall be againſt an officer making 

a double return. 1d. | 445 | 

And whenever a ſcrutiny ſhall be granted as aforeſaid, 
and there ſhall be more parties than one; the returning 
officer ſhall decide alternately on the votes given for the 
different candidates who ſhall be parties to ſuch ſcrutiny, 
or gainit whom the ſame ſhall be carried on, 25 G. 3» 
Co 84. 7.2. - s 


\ Ws | And 


Parliament. 
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And ſuch returning officer may, if he ſee cauſe during wines may 
ſuch ſcrutiny, adminiſter an oath to any perſon conſenting be ſworn. 


to take the ſame, touching the right of any perſon having 
voted, or touching any other matter or thing, material or 
neceſſary towards carrying on ſuch ſcrutiny. Id. /. 6. 
Provided, that nothing herein ſhall extend to alter or 
affect the election of any member for any place where par- 
ticular regulations have been made by ſtatute. 7d. 


«9. 


And if upon any writ iſſued no return ſhall be made, on where no mem. 
or before the day on which ſuch writ is returnable ; or if ber is returned. 


a writ ſhall have been iſſned during any ſeſſion or proro- 
gation of parliament, and no return ſhall be made within 
52 days after the day on which ſuch writ bears date, or if 
the return made in either caſe ſhall not be a return of a 
member according to thegrequiſition thereof, but contain 
ſpecial matter only concerning ſuch election: Any perſon 
having or claiming a right to vote, or claiming a right to 
be returned, who ſhall think himſelf aggrieved, may peti- 
tion the houſe of commons concerning the ſame; and upon 
ſuch petition being preſented, a day and hour ſhall be ap- 
pointed for taking the ſame into conſideration, and notice 
thereof in writing ſhall be forthwith given by the ſpeaker 
to the petitioners, and to the officer by whom ſuch return 
ſhould have been made, accompanied with an order to at- 
tend the houſe at the time appointed, by themſelves, or 
their counſel, or agents; and a ſcle& committee ſhall be 
appointed, according as is directed by 10 & 11 G. 3. who 
ſhall proceed therein as by the ſaid acts are directed: and 
all rules and regulations in either of the ſaid acts con- 
tained ſhall extend to this act. Id. /. 10, 11. 

And every perſon who, in taking any oath herein- before 
appointed, ſhall thereby commit wilful perjury, or unlaw- 
fully and corruptly procure or ſuborn any other perſon to 
take any ſuch oath, whereby he ſhall commit ſuch wilful 
perjury, and fþall be thereof convicted, he ſhall incur 


Perſons com- 
mitting perjury 


ſuch penalties as are inflicted by 5 El. c. 9. & 26 G. 2. 


C. 4, $. 
And every ſuch ſheriff or returning officer ſhall deliver 
copies of the poll to any perſon deſiring the ſame, paying 
a reaſonable charge for writing thereof. 7 &8 V. c. 25. 
76. | 9 
þ Finally, he ſhall, within 20 days after the eleQion, de- 
liver over upon oath (to be adminiſtered by the two next 
juſtices, 1 Q:) the poll books to the clerk of the peace, 
without alteration ; to be kept amongſt the records of the 
ſeſhons, 10 Ann. c. 23. Ji 5. 


And 


Copies of the 
poll, 
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houſe of com- 
MUS. 


Privilege of 
himſelf and 
ſervants, 


Not privileged 


againſt a proceſs 
ot the courts at 


Weſtminſter, 


Parliament. 
And on petition to the houſe of commons, complaining 


of an undue election, 49 members of the houſe of com- 
mons ſhall be choſen by ballot, out of whom each party 


ſhall alternately ſtrike out one, till they be reduced to the 


number 13; who, together with two more, of whom 


each party ſhall nominate one, ſhall be a ſelect committee 


for determining ſuch controverted election. 10G. 3.c. 16. 
11 G. 3. c. 42. 


VII. Privilege of parliament. 


By the common law, a member of parliament ſhall have 
the privilege of parliament, not only for himſelf and his 
ſervants, to be freed from arreſt, ſubpoena, citation, and 
the like ; but alfo for his horſes and goods to be free from 
diſtreſſes: but for treaſon, felony, and breach of the peace, 


there can be no privilege. 4 Ii. 24, 25. 


T. 31 G. 2. Rex v. Earl Ferrers.” A writ of habeas cor- 
pus having been granted, and ſerved upon the faid earl, re- 
turnable immediate, to bring up the body of his counteſs, 


who was ſiſter to Sir William Meredith (to the end that 


ſhe might have an opportunity to lay her caſe before the 
court, and ſwear the peace if ſhe ſhould think proper, 
thereby to reccive the proteCtion of the court againſt the 


ſaid earl); and he the faid earl having neglected to return. 
the ſaid writ, Mr. Norton and the other counſel for Sir 
William Meredith, on behalf of his ſiſter, intended to have 
moved for an attachment againſt the earl for this his diſ- 


obedience. But ſome doubts and difficulties having been 
ſtarted by members of both houſes, concerning the privi- 
lege of peerage, and whether the court of king's bench 
could iſſue an attachment againſt a peer during the fitting 
of parliament, and execute it upon him, only for a con- 
tempt to their court, Sir William judged it prudent to pe- 
tition the houſe of lords, for their leave to proceed againſt 
the earl, and accordingly (by the hands of the earl of 
Weſtmorland) delivered a petition, ſtating the facts. Lord 
Delaware oppoſed it; and ſaid, it was too ſummary and 
haſty a method of determining upon their privileges ; and 

ropoſed referring the matter to a committee, and ſummon- 
ing Lord Ferrers to anſwer it in his place: And to obviate 


the objections which might be made to this method, on 
| account of the delay, he offered ſome ſchemes for the im- 


mediate ſafety of the counteſs. But L. Mansfield an- 


ſwered him, and ſpoke in ſupport ef the juriſdiction of his 


court, and the unreaſonableneſs, injuſtice, and inconve- 


5 f nience 


Parliament. 
nience of allowing ſuch a privilege, in criminal caſes and 
breaches of the peace, The duke of Argyle ſpoke to the 
like effect, and expreſſed a ſurprize that there ſnould be 
any doubt about it; the-reaſon of the thing being ſo clear 
and.plain.. Laſtly, the earl of Hardwicke ſpoke ſtrongly 
and particularly in ſupport of the ſame doQrine, and ad- 
duced many inſtances and precedents in proof of his poſi- 
tions; and concluded with propoſing, that to put an end 
to all doubt about it for the future, the lords ſhould come 
to a reſolution; and accordingly they did come to the fol- 
lowing reſolution or declaration, and ordered it to be en- 
tered on their journal, viz. 7 February 1757, It is or- 
&* dered and declared, that no peer or lord of parliament 
« hath privilege againſt being compelled by proceſs of the 
* courts of Weſtminfler-hall, to pay obedience to a writ of 
«© Habeas corpus directed to him.” Burr. Mansf. 631. 

By the 1255-13 V. c. 3. and 11 G. 2. c. 24. Any per- 
ſon may bring an action apainſt a peer or member of par- 
liament, or any of their menial or other ſervants, imme- 
diately after the diſſolution or prorogation, until a new 
parliament meet, or the ſame be re-aflembled ; and from 
any adjournment of both houſes for above 14 days, until 
both houſes ſhall meet or re-afſemble : and the courts dur» 
ing ſuch time may proceed to give judgment and award 
execution. —But this ſhall not extend to ſubject the 
perſon to be arreſted during the time of privilege; but the 
plaintiff may proſecute at law by ſummons and diſtreſs 
infinite, or by original bill and ſummons, attachment, 
and diſtreſs infinite, until the defendant ſhall enter a com- 
mon appearance, or file common bail: And in equity, the 
plaintiff may proceed by letter or fubpcena : and after ſer- 
vice thereof, may, for want of appearance or anſwer, or 


non- performance of an order or decree, or for breach 


thereof, ſequeſter the real and perſonal eſtate of the party, 
but not arreſt his body. 5 = 

By the 4 G. 3. c. 33. with reſpect to bankrupts,' the 
petitioners, on affidavit of the debt, and that they verily 
believe that the debtor is a trader within the ſtatutes of 
bankruptcy, may ſue out a ſummons, or an original bill 
and ſummons, and ſerve him with a copy thereot; and if 
he ſhall not, within two months after ſervice, pay the debt, 
or enter into bond to pay ſuch ſum as ſhall be recovered, 
with coſts, he ſhall be adjudged a bankrupt from the time 
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May be ſued, 
but not atreſted. 


Bankrupts, * | 


of ſervice of the ſummons, and the creditors may proceed 


againſt him as againſt other bankrupts. Provided, 'that 
this ſhall not extend to ſubje& any perſon intitled to pri- 
124 | vilege 
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Proſecuting 
actions againſt 
peers or mem- 


bers of parlia- 


_ _. . Parttament. 
vilege to be arreſted _ the time of ſuch privilege, ex- 
cept in caſes made felony by any of the ſtatutes of bank- 
ruptcy. 499245 DAE ee, 
And by the 10 G. 3. c. 50. Any perſon may commence. 
and proſecute any action in any court of record or court 
of equity, or of admiralty, (or, in cauſes matrimonial and 
teſtamentary, in any court having cognizance of cauſes 
matrimonial and teſtamentary,) againſt any peer or mem- 
ber of the houſe of commons, or any of their menial or 
other ſervants, or any other perſon intitled to privilege of 


parliament; and no proceedings thereupon ſhall be de- 


To continue 
ſeven years. 


Not diſſolved by 
the death of the 
king. 


layed under colour of ſuch privilege. Provided, that this 
ſhall not ſubjec the perſon of any member of the houfe 
of commons to be arreſted or impriſoned on any ſuch ſuit 
or proceedings. And to remedy the dilatorineſs by proceſs 
of diſtringas, the court out of which the writ proceeds 
may order the iſſues levied from time to time to be ſold, 
and the money ariſing thereby to be applied to pay ſuch 
coſts to the plaintiff as the court ſhall think juſt, aud the 
ſurplus to be detained till the defendant ſhall have appear- 
ed, or other purpoſe of the writ be anſwered. And obe- 
dience may be inforced to any rule of the court of king's 
bench, common pleas, or exchequer, againſt any perſon 
intitled to privilege, by diſtreſs infinite, if the perſon intit- 


led to the benefit of ſuch rule ſhall chuſe to proceed in 


that way. 
VIII. How long the parliament ſhall continue. 


The parliament ſhall have continuance for ſeven years, 
to be accounted from the day on which by the writ of ſum- 
mons they ſhall be appointed to meet; uuleſs ſooner diſ- 
ſolved by the king. 1 GC. ft. 2. c. 38. ran 

And they ſhall not be diſſolved by the king's death, but 
ſhall continue and immediately meet, fir, and act for fix 
months, unleſs ſooner difſolved by the ſucceflor. And if 
there be then no parliament in being, the laſt preceding 


parliament ſhall meet, fit, and act as aforeſaid. 7 & 8 . 


c. 15. 6 An. c. J. Aru 


IX. When an af of parliament ſhall take date. 
By the 33 G. 3. c. 13. after reciting, that in every act 


of parliament in which the. commencement thereof is not 


directed to be from a ſpecific time, it doth commence 
from the firſt day of the ſeſſion of parliament in which 
1 my | ſuch 
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fuch act is paſſed, which is liable to great injuſtice; to 
remedy which, it is enacted, that the clerk of the parlia- 
ments ſhall indorſe (in Engliſh) on every act of parliament 
which ſhall paſs after the 8th April 1793, immediately after 
the title of ſuch act, the day, month, and year, when the 
ſame paſſed and received the royal aſſent; which indorſe- 
ment ſhall be taken to be the date of its commencement, 
where no other commencement ſhall be therein provided. 


＋ 1. | 2 


JETS 


Parſnips. 


| HE penalty for ſtealing parſnips is the ſame as for 
ſtealing turnips: For which ſee the title Turnips. 


Partition. 


B* the 8 & 9g V. c. 31. intituled, An act for the eaſier 

obtaining partitions of lands in coparcenary, joint- 
tenancy, and tenancy in common, it is enacted, that if 
the high ſheriff cannot conveniently be preſent at the 
execution of any judgment in partition, in ſuch caſe the 
under-ſheriff, in preſence of two juſtices, may proceed to 
execution of the writ of partition. 


Partridge. See Game, 


— 


Pawning. 


Y the 25 G. 3. c. 48. Every perſon exerciſing the trade Licence. 
of a pawnbroker, ſhall take out a licence, for which 
he ſhall pay, if within the bills of mortality, 101.; elſe- 
where 51. ; and ſhall renew the ſame annually, ten days 
at leaſt before the end of the year, on pain of forfeiting 
5ol.: to be recovered in the courts at Veſiminſter. J. 1. 
37 4+ 12. | | ü 
The ſame to be under the management of the commiſ- 
ſioners of the ſtamp duties. /. 2. 


And 


a 
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Who ſhall be 
deemed fawn- 


brokers. 


Not to extend 


to perſons lend. 


ing money at 5 
per cent. 
Several acts re- 


pealed, and 36 


G. 3. ſubſtitu- 
ted for three 
years, 


Certain words 
to be put up. 


Rate of profit 
to be taken, 


And no perſon ſhall keep more than one houſe or ſhop | 
by virtue of one licence ; but perſons in partnerſhip need 
only take out one licence for one houſe. f 9,8 _ 
All perſons: who ſhall receive by way of pawn, pledge, 
or exchange, any goods, for the repayment of money lent 
thereon, ſhall be deemed pawnbrokers. /. 5. 
But the ſame ſhall not extend to any perſon who ſhall 
lend money at 51. per cent. intereſt, without taking any 
further or greater profit for the loan thereof. /. 6. . . 
By 36 G 3. c. 87. the 29 G. 3. c. 58. 31G. 3. c. 52. 
and 33 G. 3. c. 53. for regulating pawnbrokers, are to 
remain in force only till the end of the then ſeſſion of 
parliament; and in lieu thereof this act ſhall be put in 
execution during three years, and from thence to the end 
of the then next ſeſſion of parliament. / 1. 31. 
And every pawnbroker ſhall cauſe his ame, and the 
word pawnbroker to be put up in large legible characters, 
over the door of his ſhop or other place uſed by him for 
carrying on ſuch buſineſs, on pain of forfeiting 101. for 
every ſhop or place made uſe of for one week without hav- 
ing the ſame put up: To be recovered by confeſſion, or 
oath of one witneſs, by diſtreſs, by warrant under the 
hands and ſeals of two juſtices, half to the informer, and 
half to the poor; and for want of ſuſſicient diſtreſs, the 
offender to be committed to gaol or houſe of correction, 
not exceeding three months, nor leſs than fourteen days, 
unleſs ſuch penalty and reaſonable charges ſhall be ſooner 
paid. 36G, 3. c. 87. / 19. | 
And every pawnbroker may demand and take the fol- 
lowing rates over and above the principal ſum advanced, 
before he ſhall be obliged to re-deliver the goods pawned, 
(viz.) i 
For every pledge upon which there ſhall have been lent 
not exceeding 28. 6d. one halfpenny, for any time not 
exceeding one calendar month, and the ſame for every 
month afterwards, including the current month in which 
ſuch pledge ſhall be redeemed, although ſuch month ſhall 
not be expired: 


If 5s. ſhall have been lent thereon, 1d. 


— 7s. 6d. — ditto _ 13d. 
— 108. — ditte — 2d. 
— 128. 6d. — ditto — 22d. 
— 15s. — ditto — 3d. 
— 17s. 6d. — ditto — 32 d. 
— 1I. — ditto — 4d. 


And 
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And ſo on progreſſively and in proportion for any ſum 


not exceeding 408. and if exceeding 408. and not exceed- 
ing 42 8.—8 d.; and if exceeding 428. and not exceeding 
101. after the rate of 3 d. for every 208. by the calendar 
month including the current month, and ſo in proportion 
for any fractional ſum; which ſaid ſeveral ſums ſhall he in 
lieu of, and taken as a full ſatisfaction for all intereſt due, 
and charges for warehouſe room. /. 2. 
And where any intermediate ſum lent upon pawn ſhall 
exceed 28. 6d. and not amount to 40l. the perſon lending 
the ſame may take a profit as aforeſaid of 4d. and no 
more, for the loan of 20s. by the calendar month, inclu- 
ding the current month as aforeſaid. /. 3 
Provided always, that the party intitled to, and applying 

for redemption of goods pawned within ſeven days after 
the end of the firſt month after the ſame "have been 

ledged, may redeem the ſame without paying any thing 
5 way of profit to the broker for the ſaid ſeven days, 
or ſuch part thereof as ſhall then have elapſed; and after 
the expiration of the ſaid firſt ſeven days, and before the 
expiration of the firſt fourteen days of the ſecond month, 
he may redeem ſuch goods upon paying the profit payable 
for one month and a half; but if after the expiration of 
the fourteen days and before the end of the faid ſecond 
month, the broker may take a profit of the whole ſecond 
month: and that the like regulation and reſtriction 
ſhall take place in every ſubſequent month wherein 
application ſhall be made for redeeming goods pawned. 

4. | 
8 And every pawnbroker ſhall cauſe to be painted or 
printed in large legible characters, the rate of profit allow- 
ed by this act to be taken, and alſo the various prices of the 
notes or memorandums to be given according to the rates 
aforeſaid, and on account of ſuch as are to be given gratis, 
and of the expence of obtaining a ſecond note or memo- 
randum, where the former one has been loſt, miſlaid, de- 
ſtroyed, or fraudulently obtained; and place the ſame in 
ſome conſpicuous part of the ſhop or place where ſuch bu- 
ſineſs is carried on, ſo as to be viſible to the perſons 
22 or redeeming goods, under forteiture of 51. 

18. 22. | | | 
And every perſon who ſhall take any goods by way of 
pawn, pledge, or exchange, whezreon ſhall be lent above 
$ 8. ſhall, before he advance or lend any money thereon, 
enter in a fair and regular manner, in a book to be kept 
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ups 
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tor that purpoſe, a deſeription of fuch goods, and the fum 
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lent thereon, with the day and year, and name of the per- 
ſon. by whom they were pawned, and the name of the ſtreet, - 


and number of the houſe, if numbered, where ſuch perſon 


ſhall abide, and whether he be a lodger in, or keeper of ſuch 
houſe, by uſing the letter L. if a lodger, and the letters 
H. K. if a houſekeeper, and alſo the name and place 
of abode of the owner, according to the information 
of the perſon ſo pawning the ſame ; into all which cir- 
cumſtances he is required to enquire of the party before 


any money ſhall be advanced, and if the ſum lent ſhall 


Profits taken to 
be indorſed on 
duplicates, 
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not exceed 5s. ſuch entry ſhall be made within four 
hours after 5 ſaid goods ſhall have been pawned ; and at 
the time of taking every pawn, a note or memorandum 
written or printed ſhall be given to the perſon pawning 
the ſame, containing a deſcription of ſuch goods received 
in pawn, and alſo the money advanced thereon, with the 
day and year, and names and places of abode, and numbers 
of the houſes, and whether lodgers or houſckeepers, by 
uſing the letters aforeſaid, of the parties as aforeſaid : and 
upon which ſaid note or memorandum, or on the back 
thereof, ſhall be written or printed the name and place of 
abode of ſuch broker, which note or memorandum the 
party pawning ſuch goods is required to take, and unleſs 
he ſhall take the ſame, ſuch broker ſhall not receive and 
retain ſuch pledge: And ſuch note where the ſum lent is 
under 5 8. ſhall be given gratis. 

If the ſum lent is 58. and under 10s. ſuch broker may take 3d. 


Ditto los. ditto 20s. ditto 1d. 
Ditto 20s. ditto 5 l. ditto 2d. 
Ditto 51. and upwards - ditto 4d. 


Which note ſhall be produced to the broker before he 
ſhall be obliged to redeliver ſuch goods, except as here- 
after is excepted. 30 G. 2. c. 24. /. 4. 36 C. 3. c. 87. % 5. 

And in all caſes where goods pawned ſhall be redeemed, 
the pawnbroker ſhall write or indorſe upon every duplicate 
the profit taken by him, and ſhall keep ſuch duplicate in his 
cuſtody for one year next following. 36G. 3. c. 87. / 6. 
If any perſon ſhall knowingly and deſignedly pawn, or 
exchange, or unlawfully diſpoſe of the goods of any other 
perſon, not being employed or authoriſed by the owner ſo 
to do, one juſtice may grant his warrant to apprehend ſuch 
offender ; and if he ſhall be thereof convicted by the oath of 
one witneſs, or confeſſion, beforeſuch juſtice, he ſhall forfeit 
208. and alſo the value of the goods; and if not forth- 
with paid, the ſaid juſtice ſhall commit him to the houſe 
of correction or ſome other public priſon of the flags 

_ Where 
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where he ſhall reſide or be convicted, there to remain and 
be kept to hard labour for not more than three calendar 

months, unleſs the forfeiture ſhall be ſooner paid: Andi 
within three days before the expiration of the ſaid term of 
commitment, the ſaid forfeiture ſhall not be paid; the ſaid 
Juſtice, upon application of the proſecutor, ſhall order him 
to be publicly whipped in ſuch houſe of correction or pri- 
ſon, or in ſome open public place of the county, city, di- 
viſion, town, or place wherein the offence ſhall have been 
committed, as to ſuch juſtice ſhall ſeem proper. The ſaid 

forfeitures, when recovered, to be applied towards makin 
ſatisfaction thereout to the party injured, and defraying the 
coſts of the proſecution, as ſhall be adjudged reaſonable by 
ſuch juſtice; but if the party injured ſhall decline to ac- 
cept of ſuch ſatisſaction and coſts, or if there be any over- 
plus of the ſame, then ſuch forfeitures or overplus ſhall be 
paid to the overſeers for the uſe of the poor of ſuch pariſh 

or place. 30 G. 2: c. 24. / 3. 36G. 3. c. 87. ¼ 7. 
And if any perſon ſhall Serfae; forge, or alter, an 
ſuch note or memorandum, or procure the ſame to be 
done; or ſhall utter, vend, or ſell ſuch note, knowing the 
ſame to have been counterfeited, forged, or altered, with 
intent to defraud any perſon ; ſuch offender ſhall be pu- 
niſhed as hereafter mentioned: and any perſon, or his 
ſervant or agent, to whom ſuch note ſhall be uttered or 
offered, which he ſhall have reaſon to ſuſpect has been 
counterſeited, forged, or altered, may ſeize the perſon of- 
fering the ſame, and deliver bi to a conſtable, who ſhall 
convey him before ſome juſtice of the place where ſuch 
offence is ſuppoſed to have been committed; and if upon 
examination it ſhall appear, to the ſatisfaction of ſuch juſ- 
tice, that ſuch perſon is guilty, he ſhall commit him to 
the gaol or houſe of correction of the county or place 
where ſuch offence was committed, for any time not ex- 


ceeding three months, nor leſs than one calendar month, 


36 G. 3. c. 87. / 9. 

And if any perſon who ſhall offer by way of pawn, 
pledge, exchange, or ſale, any goods, ſhall not be able 
or ſhall refuſe to give a ſatisfactory account of himſelf, or 
of the means by which he became poſſeſſed thereof, or 
ſhall give any falſe information as to whether ſuch goods 
are his own property or not, or of his name and place of 
abode, or the name and place of abode of the owner of ſuch 
goods, or if there ſhall be any other reaſon to ſuſpect that 
ſuch goods are ſtolen, or otherwiſe legally or clan» 


deſtinely obtained: or if any perſon not entitled, norhaving 
Vol. III. X any 
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any colour of title, by law to. redeem ſuch. goods, ſhall at- 
tempt to redeem the ſame; it ſhall be lawful for any perſon, 
his ſervant, or agent, to whom the ſame ſhall be offered, 
to ſeize and detain ſuch perſon, and the ſaid goods, and to 
deliver him immediately into the cuſtody of a conſtable, 
who ſhall, as ſoon as may be, convey ſuch perſon and the 
ſaid goods before a juſtice z and if ſuch juſtice ſhall upon 
examination and enquiry have cauſe to ſuſpect that the ſaid 
goods were ſtolen, or illegally or clandeſtinely obtained, or 
that the perſon offering*to redeem the ſame. hath not any 
pretence or colour of right fo to do, he ſhall commit ſuch 
perſon into ſafe cuſtody for ſuch reaſonable time as ſhall be 
neceſſary for obtaining proper information, in order to be 
further examined; and if upon either examination it ſhall 
appear to the ſatisfaCtion of ſuch juſtice, that the ſaid goods 
were ſtolen, or illegally or elandeſtinely obtained, or that the 
perſon offering to redeem the ſame hath not any pretence 
or right ſo to do; he ſhall commit ſuch offender to the gaol 
or houſe of correction of the county or place where the of- 
fence was committed, to be dealt with according to law, 
where the nature of the offence ſhall authorize ſuch com- 
mitment by any other law ; and where the nature of the 
offence ſhall not authorize ſuch commitment by any other 
law, then ſuch commitment ſhall be for any time not ex- 
ceeding three calendar W at the diſcretion of ſuch juſ- 
tice. 30 G. 2. c. 24. /. 7, 8 36 G. 3. c. 87. /. 9. 
Linen, &c. put And if any perſon ſhall knowingly buy, or take in as a 
_ — or pledge, any linen or apparel entruſted to any other perſon 
F to waſh, ſcour, iron, mend, or make up; and ſhall be 
convicted thereof, on the oath of one witneſs, or confeſ- 
ſion, before one juſtice ; 3 he ſhall forfeit double the ſum 
given or lent on the ſame, to the poor, to be recovered as 
other forfeitures by this act; and ſhall be obliged to reſtore 
the ſaid goods to the owner in preſence of the juſtices 
30 G. 2. c. 24. /. 6. 
| Owners of goods And if the owner of any goods unlawfully pawned, 
3 pledged, or exchanged, ſhall make out either on his oath, 
for the fame. or by the oath of one witneſs before one juſtice, that ſuch | 
owner hath had his goods unlawfully obtained or taken 
from him, and that there is juſt cauſe to ſuſpect that any 
- perſon within the juriſdiction of ſuch juſtice hath know- 
ingly and unlawfully taken to pawn, or by way of pledge, or 
in exchange, any goods of ſuch owner, and without his 
privity or authority; and ſhall make appeartothe fatisfaCtion 
of ſuch juſtice, probable grounds for ſuch the owner's ſuſ- 


picion: ſuch juſtice may iſſue his warrant for ſearching | 
+ Ss Vithin 
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within the hours of buſineſs, the houſe, warchouſe, or other 
place of any ſuch perſon ſo charged as aforeſaid; and if the 
occupier of ſuch houſe, warehouſe, or other place, ſhall, on 
requeſt to him made to open the fame by any peace oſſicer 
authorized to ſearch there by warrant of ſuch juſtice, refuſe 
to open and permit the ſame to he ſearched, it ſhall be law- 
ful for ſuch peace officer to break open any. ſuch. houſe, 
warehouſe, or other place within the hours of buſineſs, and 
to ſearch as he ſhallthink fit therein for the goods ſuſpected 
to be there, doing no wilful damage; and no perſon ſhall 
oppoſe or hinder any ſuch ſearch ; and if upon ſuch ſearch 
any of the goods ſhall be found, and the, property of the 
owner ſhall be made out to the ſatisfaction of ſuch juſtice 
by the oath of one witneſs, or conſeſſion, ſuch juſtice ſhall 
thereupon cauſe the ſame. to be forthwith reſtored to the 
owner. 30 C. 2. c. 24. / 9. 36 G. 3. c. 87. / 10. 

And if any goods ſhall be pawned or pledged for ſecu- 
ring any money lent thereon, not exceeding in the whole 
the principal ſum of 101. and the profit thereof; and if 
within one year after the pawning thereof, (proof having 
been made on oath by one witneſs, or by producing the 
note or memorandum directed to be given by this act as 
aforeſaid, before any ſuch juſtice, of the pawning of ſuch 
goods within the ſaid ſpace of one year, or one year and 
3 months, as the caſe may be,) any ſuch pawner who was 
the real owner of ſuch goods at the time of the pawning 
thereof, ſhall tender to the perſon who lent on ſecurity of 
the ſaid goods the principal money borrowed thereon, and 
profit according to the rates by this act eſtabliſhed : and if 
the perſon who took the goods in pawn ſhal} thereupon 
neglect or refuſe to deliver back the goods ſo pawned for 
any ſum not exceeding the ſaid principal ſum of 10l. to 
the perſon who borrowed the money thereon : then, and 
in ſuch caſe, on oath thereof made by the pawner, or ſome 
other credible perſon, any juſtice of the place where the 
perſon who took ſuch pawn ſhall dwell, on the application 
of the borrower, ſhall cauſe ſuch perſon to come before 
him, and ſhall. examine on oath the parties themſelves, 
and ſuch other credible perſons as ſhall appear before him 


touching the premiſes: and if tender of. the principal 


money due and all profit thereof as aforeſaid, ſhall be 
proved by oath to have been made as aforeſaid, within the 
| ſpace of one year, or one year and three months, as the 
caſe may, bez then on payment by the borrower of ſuch 
principal money and the profit due thereon as aforeſaid 
to the lender, and in cafe the lender ſhall refuſe to accept 

- 7 thereof 
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thereof on tender before ſuch juſtice, the ſaid juſtice ſhall 
thereupon, by order under his hand, direct the goods 
ſo pawned forthwith to be delivered to the pawner : and if 
the lender ſhall neglect or refuſe to deliver up, or make 
ſatisfaction for ſuch goods as aforeſaid, as ſuchjuſtice ſhall 
order; then he ſhall commit the party refuſing to the 
houſe of correCtion, or ſome other public priſon, until he - 
ſhall deliver up the ſaid goods according to the order of 
ſuch juſtice, or make ſatisfaction for the value thereof to 
the party entitled to the redemption. 306. 2. c. 24. / 10. 
36 G, J. c. 37. 'þ 11. | | - 
Perſons pro- And whereas inconveniencies have ariſen to pawnbro- 
ducing notes or kers from ſeveral different perſons claiming a property in 
memoran ems the ſame goods; for remedy whereof, it is enacted, that 
owners, the perſon who ſhall produce ſuch note or memorandum 
as aforeſaid, and require a delivery of the goods mentioned 
therein, ſhall be deemed the owner ; and ſuch pawn- 
broker, after receiving ſatisfaCtion reſpeCting principal and 
profit as aforeſaid, ſhall deliver ſuch goods to the perſon 
producing ſuch note or memorandum, and he ſhall be in- 
demnified ; unleſs he ſhall have had previous notice from 
the real owner not to deliver ſuch goods; or notice that 
the fame are ſuſpected to have been fraudulently or feloni- 
ouſly taken or obtained; and unleſs the real owner proceed 
in manner hereafter mentioned, for redeeming of goods 
pledged, where ſuch note or memorandum hath been loſt, 
miſlaid, deſtroyed, or fraudulently obtained from the owner 
thereof. 36 G. 3. c. 87. /. 12. 
Where notes, And in caſe ſuch pawnbroker ſhall have had ſuch notice 
&c. are lot, a ag aforeſaid, or if any fuch note or memorandum ſhall 
ne gg be deli- he. loſt, miſlaid, deſtroyed, or fraudulently obtained from 
the owner, and the goods mentioned therein ſhall remain 
unredeemed, the broker with whom ſuch goods were 
pledged, at the requeſt of any perſon who ſhall repreſent 
himſelf as the owner thereof, ſhall deliver to ſuch perſon 
a copy of ſuck note or memorandum, with the form of an 
aſhidavit of the particular circumſtances attending the caſe 
written thereon, as the ſame ſhall be ſtated to him by the 
party applying; for which copy and affidavit, in caſe the 
money lent ſhall not exceed 5s. the broker ſhall receive 
one halfpenny, and if above 58. and not exceeding 109. 
he ſhall receive 1d. and if above 10s. he ſhall receive the 
like ſum as he is entitled to take on giving the original 
note or memorandam, to be paid by the perſon applying : 
and the perſon having obtained ſuch copy and form of an 
aſſidavit, ſhall thereupon prove his property in ſuch goods 
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to the ſatisfad ion of ſome juſtice, and alſo verify on oath 
the truth of the particular circumſtances attending the 
caſe mentioned in ſuch affidavit ; the caption of ſuch 
oath. to be authenticated by the hand-writing of ſuch 
Juſtice z whereupon the broker ſhall ſuffer the perſon 
proving ſuch property to redeem ſuch goods, on leaving 
ſuch note or memorandum and aſhdavit with ſuch broker. 

13. 

oy all -pawned goods ſhall be deemed forfeited, and 
may be ſold at the expiration of one year [by the act of 
30 G. 2. c. 24. /. 11. at the expiration of two years] from 
the time of pawning the ſame, and where the ſum lent 
thereon ſhall be above 108. and not exceeding rol. ſhall 
be ſold by public auction, but not otherwiſe, by the bro- 
ker; and the ſame ſhall be expoſed to public view, and a 
catalogue thereof publiſhed, and an advertiſement giving 
notice of ſuch ſale, and containing the name of ſuch bro- 
ker, ſhall be inſerted in ſome public newſpaper, two days 
before the firſt day of ſale, on 225 of forfeiting to the 
owner rol. / 14. 

Provided nevertheleſs, that if any perſon entitled to re- 
deem ſuch goods ſhal', before the end of the year, give 
notice in writing, or in the preſence of one witneſs, 
to the perſon who has the ſame in pawn, or leave ſuch 
notice at his uſual place of abode, not to fell ſuch 
goods at the end of the ſaid year, the ſame ſhall not be 
ſold until three calendar months from the end of the ſaid 
year, during which three months the owner ſhall have 
liberty to redeem the ſaid goods on the terms aforeſaid. 

I 
1 4 every pawnbroker ſhall enter in a book to be kept 
for that purpofe, a juſt account of the ſale of ſuch goods, 
expreſſing the day when, and the money for which the 
ſame were ſold, together with the name and place of abode 
of the auctioneer and purchaſer; and if ſuch goods are 
ſold for more than is due thereon, the overplus ſhall be 
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paid on demand to the perſon by whom, or on whoſe ac- 


count ſuch goods were pawned, if ſuch demand be made 
within three years after ſuch ſale, the neceſſary cofts and 
charges of ſuch ſale being firſt deducted; and the perſon 
who pawned ſuch goods, or for whom they were ſo pawn- 
ed, ſhall, for his ſatisfaction, be permitted to inſpect the 
entry made of ſuch ſale, paying for ſuch inſpection 1d. 
and no more. And if any perſon ſhall: refuſe the perſon 
who pawned ſuch goods to inſpect ſuch entry, or if he be 
an Neat adminiſtrator, or aſſignee, at ſuch time pro- 
X3 
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aſſigument; or if the goods were ſold; for more than the 
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ſum entered in ſuch book; or if ſuch perſon ſhall not have 
made ſuch entry; or ſhall not have bon# fide ſold the goods 
for the beſt price, and according to the directions of this 
act; or ſhall refuſe to pay ſuch overplus on demand as 
aforeſaid ; he ſhall forfeit 101. and treble the ſum ſuch 
goods were originally pawned for, to the perſon by whom, 
or on whoſe account they were pawned ; to be levied 

diſtreſs by two juſtices where the offence ſhall be com- 
mitted, 30 G. 2. c. 24. /. 11, 12. 36 G. 3. c. 87. 


＋ 18. 


And no perſon having goods in pawn, ſhall, either by 
himſelf or other perſon, purchaſe any ſuch goods during 
the time they ſhall remain in his cuſtody up n ſuch pawn 
(except at ſuch public auction); nor ſhall ſuffer the ſame 
to be redeemed with a view or intention of purchaſing 
thereof; nor make any contract with any perſon offering 
to pawn the ſame, or with the owner of the pawn, for the 
purchaſe, ſale, or diſpoſition of the ſaid goods, before the 
end of one year from the time of pawning the fame; nor 
ſhall purchaſe, receive, or take any goods in pawn from 
any perſon who ſhall appear to be under the age of 12 
years; or to be intoxicated with liquor: Or purchaſe or 
take in pawn or exchange the note or memorandum afore- 
ſaid of any other broker; nor buy any goods in the courſe 
of his trade before 8 o'clock in the morning, nor after 7 
in the evening; nor receive any goods by way of pawn or 
exchange before 8 in the morning, nor after g in the even- 


ing between Michae/mas-gay and Lady-day ; nor before 7 
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— 
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in the morning and after 10 in the evening the remainder 
of the year, except only on the evenings of Saturday 
throughout the year, and the evenings preceding Good- 
Friday and Chriſtmas-day, on which days, and on Sundays, 
no perſon ſhall carry on the- trade ' of a pawnbroker, 
36 G. 3, c 87. f 1%. N 
And if it ſhall appear, or be proved upon oath before a 
juſtice, that the goods pawned as aforeſaid have been fold 
before the time limited, or embezzled, or loſt, or become 
of leſs value than when pawned, through the neglect or 
wilful miſbehaviour of the perſon to whom they were 
pawned ; ſuch juſtice ſhall award a reaſonable ſatisfaction 
to the owner in reſpect of ſuch damage; and the ſum ſo 
awarded, in caſe the ſame ſhall not amount to the principal 
and profit due to ſuch broker, ſhall be deducted thereout, 
and it ſhall be ſuthcient for the pawner to pay or tender the 
117 | 1 15 balance, 
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balance, and upon ſo doing ſuch juſtice ſhall proceed as if 


the pawner had paid or tendered the whole money due for 


principal and profit as aforeſaid : And if ſuch ſatisfaction 
to be allowed, ſhall be equal to, or exceed the principal 
and profit as aforeſaid, then ſuch broker ſhall deliver the 
goods ſo pledged to the owner, without being paid any L 


thing for principal or profit; and ſhall alſo pay ſuch ex- 
ceſs, (if any,) on whnd 
hereafter mentioned. 30 G. 2. c. 24. / 5. 36 G. 3. 
r. 87. /. 20. 

And on every occaſion where ſuch juſtice hall think the 
production of any book, note, voucher, memorandum, du- 


plicare, or other paper neceſſary which ſhall or ought to be 
in the hands or power of any broker, he ſhall ſummon him 


* of 101. to be recovered 1 in manner ; 
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to attend with the ſame, which he is required to produce 


in the ſtate the ſame was made at the time the pawn was 


received, without any alteration, eraſement, or obliteration / 
whatſoever ; and in caſe he ſhall neglect to attend, or to 


produce the ſame in its true and perfect ftate, he ſhall, un- 
leſs he ſhew good cauſe to the ſatisfaction of ſuch juſtice, 


forfeit 101. for the uſe, and to be levied as hereafter men- 


tioned. / 21. 

All pawnbrokers officindicig againſt this act, in neglecting 
to make in a fair and regular mauner in ſuch book as afore- 
ſaid, ſuch entry as is required to be made, ſhall forfeit 101. 
And for every other offence where no forfeiture or penalty 
is impoſed, he ſhall forfeit 51. And all penalties and 2 
feitures may be levied by diſtreſs by one juſtice Where the 
oftence ſhall be committed, who may award out of ſuch 


penalty to the party complaining 21. 108. and the remain- 


der (not otherwiſe diſpoſed of and applied by this act) ſhall 
go to the poor. J. 22. 

Provided, that no perſon mall be liable to any proſecu- 
tion before any juſtice, unleſs information be given within 
12 calendar months next after the offence was committed. 
| 4. the churchwardens and overſeers of the pariſh or 
place where any offence ſhall be ſuppoſed to have been 
committed, or ſome one of them, at the diſcretion of ſuch 
juſtice, on haying notice from him for that purpoſe, ſhall 
proſecute ſuch offender at the expence of fuch pariſh or 
place. / 24. 

Provided always, that leg herein ſhall extend to any 
erſon who ſhall lend money upon pawn or pledge at the 
rate of 5 l. per cent. intereſt, without taking 1951 ar 

profit for the loan thereof. = $6.7 ih, 


And 


Penalties how to 
be recovered and 
applied, 


Information to 
be given within 
12 months. 


Churchwardens | 
to proſecute, 


Not to extend to 
lending money 
at 5 J. per cent. 
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And all the proviſions of this, act ſhall extend to, and 
include the executors, adminiſtrators, and aſſigns, of 
every deceaſed pawnbroker, as if he were living, except 
that no ſuch executor or adminiſtrator ſhall be anſwerable 
for any penalty perſonally, or out of his own eſtate, unleſs 
forfeited by his own act. /. 26, 

And any juſtice, unto whom: complaint upon oath ſhall 
be made of any offence committed againſt this act, ſhall 
iſſue his warrant for bringing before him, or ſome other 
juſtice of ſuch place, the perſon charged with ſuch offence; 
and the juſtice before whom he is brought ſhall hear and 
determine the matter, and proceed to judgment and con- 
viction: and if it ſhall appear upon oath, to the ſatisfac- 
tion of ſuch juſtice, that any perſon within his juriſdiction 
can give material evidence on behalf of the proſecutor, or 
of the perſon accuſed, and who will not voluntarily ap- 

ar; he ſhall iſſue his ſummons to convene him to give 
his evidence; and if he ſhall neglect or refuſe to appear on 
ſuch ſummons, and no juſt excuſe ſhall be offered, then 
(on proof upon oath of the ſummons having been duly 


ſerved upon him) he ſhall iſſue his warrant to bring ſuch 


witneſs before him; and on his appearance, if he ſhall. 
refuſe to be examined on oath, without offering juſt cauſe 
for ſuch refuſal, the juſtice ſhall commit him to the public 


| priſon for any time not exceeding three months; and if on 


ſuch examination the juſtice ſhall deem the evidence of 
any ſuch witneſs to be material, he may bind over ſuch 
witneſs, unleſs. a feme-covert, or under the age of 21 
years, by recognizance in a reaſonable penalty, to appear 
and give evidence at the next ſeſſions or aſſizes. 30 G. 2. 
. 24. fe 16.4. , TH 

And in all proceedings on theſe acts, any perſon may 
be a witneſs notwithſtanding his being an inhabitant of the 
place wherein the - offence ſhall have: beet committed. 
30 G. 2. c.24-/.18. 36 G. 3. c. 87. / 28. | 

Provided, that no fee or gratuity ſhall be taken for any 
ſummons or warrant of any juſtice, ſo far as the ſame 
relates to goods pawned, pledged, taken in exchange, or 
unlawfully diſpoſed of. 30 G. 2. c. 24. / 13. 


And no perſon charged on oath with being guilty of any 


of the offences puniſhable by this act, and which ſhall re- 


quire bail, ſhall be admitted to bail before 24 hours' notice 


at leaſt ſhall be proved by oath to have been given in writ- 
ing to the proſecutor, of the names and places of abode of 
the perſons propoſed to be bail for any ſuch offender, unleſs 

the bail offered ſhall be well known to the Ts we be | 


190 


for the ſaid county of 


ſame the ſum of 


— Oe 


pawning. 


ſhall approve of them. And every ſuch offender who ſhalt 
be bound over to the ſeſſions or aſſizes, ſhall be tried at the 
next ſeſſions or aſſizes to be held after his being appre- 
hended, unleſs the court ſhall think fit to put off the trial 
on juſt cauſe made out to them. 30 G. 2. c. 24. / 16, 
And the juſtice before whom any perſon ſhall be con- 
victed upon either of theſe acts, ſhall cauſe the conviction 


to be drawn up in the form or to the effect following: 


Be it remembered, that on this 
to wit. in the 
ig convicted before 


dey of 
year of his majeſty's reign, A. B. 

of his majeſly's juſtices of the peace 
[or, for the riding, or di viſion, 
of the ſaid county of or, for the city, liberty, or town, 
of —— as the caſe ſhall be] for — and the ſaid 


do adjudge him (or her) to pay and. forfeit for the 


tven unde the eooooooe 


day and year aforeſaid. 


The ſame to be written upon parchment, and tranſmitted 
to the next ſeſſions, to be filed amongſt the records; and 
if any perſon ſhall appeal to the faid ſeſſions, the juſtices 
there ſhall, upon receiving the ſaid conviction, proceed to 
hear and determine the matter. 30 G. 2. c. 24. J. 19. 
36 G. 3. c. 87. /. 2 

And no certicrari ſhall be granted, to remove any pro- 
ceedings on either of theſe acts. 30 G. 2. c. 24. / 20. 
36 G. 3. c. 87. /. 29 

And if any EA convicted of any offence puniſhable 
by theſe acts ſhall think himſelf aggrieved by the judgment 
of the juſtice before whom he ſhall have been convicted, he 
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Conviction. 


Certiorati. 


Appeal. 


may appeal to the ſeſſions, and the execution of the judg- d 


ment ſhall in ſuch cafe be ſuſpended, the perſon convicted 
entering into recognizance at the time of the conviction, 
with two ſureties in double the ſum he ſhall have been 
adjudged to pay, upon condition to proſecute ſuch appeal 
with effect, and to be forthcoming to abide the judgment 
and determination of, and pay ſuch coſts as ſhall be award- 


ed at the ſaid folkends and the ſeſſions ſhall award ſuch. 


coſts as ſhall appear juſt and reaſonable to be paid by either 
party, and if the judgment ſhall be affirmed, the appellant 
ſhall immediately pay the ſum adjudged to be forfeited, 

together with ſuch coſts as the court fhall award, or, in 
default thereof, ſhall ſuffer the pains and penalties by this 
act inflicted upon perſons. 3 who ſhall neglect 


to 
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Juftices indem - 
nified, 


Not conſerv- 
ators of the 
peace. 


Sureties of the 
peace againſt 
them. 


Trial of peers. 


fe 27. 
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to pay, or ſhall not pay the forfeitures by this act to be 
paid. 30 G. 2. c. 24. / 21. 36 G. 3. c. 87. / 30. 


And perſons ſued for any thing done on theſe acts may 
have double coſts. 30 G. 2. c. 24. 36 G. 3. c. 87. 


And juſtices acting under 30 G. 2. c. 24. ſhall be in- 

demnified as by the 24 G. 2. c. 44. And no ſuit ſhall be 
commenced againſt any peace officer for any thing done in 
the execution of this act, until notice in writing ſhall have 


been given to him, or left at his uſual place of abode by 


the attorney employed againſt bim; which notice ſhall. 
contain the name and place of abode of the perſon who is 
to bring the action, together with the cauſe of action; 
and the name and place of abode of the attorney ſhall be 
underwritten or indorſed thereon : and ſuch peace officer 
may, at any time within 14 days after ſuch notice, tender 
or cauſe to be tendered any ſum as amends for the injury 
complained of, to the party complaining, or to the faid 
attorney; and if the ſame is not accepted of, the defend- 
ant may plead ſuch tender in bar of ſuch action, together 
with the general iſſue, or any other plea, with leave of 
the court; and if the jury ſhall find the amends to have 
been ſufficient, or otherwiſe the plaintiff ſhall fail in the 


action, he ſhall have his coſts; and if the plaintiff ſhall 


prevail he ſhall have ſuch damages as the jury ſhall think 
prayers together with full colts, 30 G. 2. c. 24. / 23. 


Peace. See Suretn. 
Peaſe, ſtealing. See Turnips. 
Pedlars. See Yawkers, 


Peers, 


DW. „ earls, and barons, are not conſervators of the 
peace at common law; and have no more pave. as 
ſuch than mere private perſons. 2 Haw. 32. 

The ſafeſt way of proceeding againſt a peer, for ſureties 
of the peace or good behaviour, is by complaint to the 
court of chancery or king's bench. 1 Haw. 127. 

A nobleman muſt be tried by his peers : but this is to 
be underſtood only at the ſuit of the king, upon an indtct- 
went of high treaſon, petit treaſon, felony, or miſpriſion 

thereof; 


Peers. 


thereof; but in caſe of a premunire, riot, or the like, and 


generally for all other crimes out of parliament, (unleſs 
otherwiſe ſpecially provided for by ſtatute, as it is in man 


inſtances,) though it be at the ſuit of the king, he ſhall not 


be tried by his peers, but by the freeholders of the county. 
3 Lift. 30. 2 Haw. 424. , | 
Proceſs of outlawry lies againſt a peer, if he be ndicted, 
and appears not, and cannot be taken; otherwiſe he might 
take advantage of his own contumacy. 3 nf. 31. 
Peers ſhall have the benefit of clergy for the firſt offence 
22 felony, without burning in the hand. 1 Ed. 6. c. 12. 
14. | 
A peer produced as a witneſs ought to be ſworn. 
3 Keb. 631. : : 
But this is to be underſtood of criminal proſecutions 
and not civil actions. 


Penitentiary houſes, for the puniſhment of convicts. 
See Tranſportation, 


— 
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- Perfumery, 


BY 26 C. 3. c. 49. Every perſon who ſhall vend or 
expoſe to ſale any powders, paſtes, or other articles 
ſubject to the duties e mentioned, ſhall take out a 
licence from the ſtamp otticers, for which he ſhall pay 
18. and ſhall renew the ſame. annually ten days at leaſt 
before the end of the year; on pain of forfeiting 51. 
fe 4, 5, 6, 7. | 
And ſhall cauſe the words, Licenſed to deal in perfumery, 
to be painted or written in large and legible characters, 
and put over his door, or on the front of his houſe, 
within 20 days of his taking out ſuch licence, on pain of 
forfeiting 51.  /. 8. | 1 
And every perſon who ſhall fix up, or hang out ſuch 
notice, or continue the ſame, without having a licence 
remaining in force, ſhall forfeit 201. /. 9 


And upon every packet, bottle, or other incloſure, con- 
taining any powders, paſtes, balls, balſams, ointments, 
oils, waters, waſhes, tinctures, eſſences, liquors, or other 
preparations or compolitions whatſoever, commonly called 
or known by the namè of ſeveet /cents, odours, or perfumes, or 
by the name of coſmetics, mixed or unmixed with other 

85 e materials; 
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Duty. 
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materials ; on every packet or bottle, or other incloſure 
containing any dentifrice powders, tinctures, or other pre- 
paration or compoſition for the teeth or gums; and for 
every roll, cake, or piece, packet, box, pot, or other in- 
cloſure, c containing any pomatum, ointment, or other pre- 
paration or compoſition for the hair 3 or any hair powder, 
the price whereof ſhall exceed 2s. a-pound ; ſhall be 
charged a ſtamp duty according to the following rates; 
(that is to ſay,) 9 the contents ſhall not exceed the 
value of 8 d. ſhall be charged a ſtamp duty of 1d. 


Above 8d. and not exceeding 18. do. 1:d, 
18. do. 28. 6d. do. 34. 

— 28. 6d. do. 58. do. 6d. 

Of 5s. value and upwards, do. 1s. od. 


And for every packet of hair powder not exceeding the 

value of 28. a pound, there ſhall be paid 1d. for wy 

pound weight or under. /. 1. 

The ſaid duties to be under the management of the 
commiſſioners of the ſtamp duties. / 5. | 

Provided, that the ſaid duties ſhall not extend to any 
drugs or other preparation or compoſition uſed or applied 
as medicines, charged with a ſtamp duty by 25 G. 3. 
c. 79. Nor to any common ſoap imported into, or made 
in Great Britain, unmixed with any ſuch ſweets or per- 
fumes as aforeſaid. / 2, 3 

And every perſon making, vending, or expoling to ſale, 
any ſuch wares or articles, ſubject to the aforeſaid duties, 
ſhall apply to the ſaid commiſſioners for covers or labels to 
be affixed to ſuch articles as aforeſaid, upon which the ſaid 
commiſſioners ſhall cauſe fome mark to be put to denote 
the ſaid duties, and the rate thereof; which they ſhall 
deliver to ſuch licenſed vender, on payment of the duties 
due thereon; and every ſuch packet or other article Thall 
have ſuch cover faſtened thereto, before the ſame {hall be 
vended or expoſed to ſale, in ſuch manner as the ſaid 
commiſſioners ſhall direct. And if any perſon ſhall vend, 
or expoſe to ſale, or receive any thing by way of erchange 
for any of the articles aforeſaid, without having ſuch 
cover afhxed thereto, ſtamped as aforeſaid, or with a 
ſtamp of leſs value than as before directed, be ſhall for- 
feit 51. for every ſuch offence. / 10, 11. 

Provided, that it ſhall be lawful for any perſon being a 
maker of. hair powder, having made entry according to 
law, the price whereof ſhall not exceed 28. a- pound, and 
feet in any quantity not under 2241. weight at the 

ſt, to ſell the have to any perſon dealing inhair an 
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ind duly licenſed as aforeſaid, without any ſuch ſtamped | 
cover as aforeſaid being affixed thereto. But every ſuch 
maker ſhall keep a book, in which he ſhall enter an account 
of all hair powder ſold by him without ſtamps, with the 
day on which the fame was ſold, and the name of the 
perfon to whom ſold 3 which book the ſaid officers may in- 
ſpect in the day time, and take copies thereof: and every 
perſon offending in any of the particulars above mentioned, 
ſhall forfeit 201. for every ſuch offence. /. 12, 13. 
Provided alſo, that the following articles may be kept 
and expoſed to ſale, in bulk or otherwiſe, without an 
ſtamped cover affixed thereto, until the time of the actual 
ſale thereof, if ſuch cover be bona fide at the time of ſuch 
fale affixed thereto, (viz,) almond paſte, almond powder, 
bear's greaſe, cold cream, Italian ſquare hard ſoap, Naples 
ſoft ſoap, perfumed and coloured hair powder above the 
price of 28. z-pound, rouge in pots, and waſhballs of all 
tons... „ * W 
And if any perſon ſhall fraudulently take off any ſuch pen; fra. 
ſtamped cover from any ſuch packet or article after the vlently uſing 
ſame hath been ſold ; or afhx to any packet or article any ers. 
- ſuch cover ſo fraudulently cut off as aforeſaid ; or ſhall ſell 
or expoſe to ſale any ſuch wares or articles with ſuch cover 
ſo fraudulently cut off as aforeſaid ; or ſhall buy or ſell, or 
ive or receive in exchange any ſuch cover which hath 
Ben before uſed, in order to be again made uſe of; or 
ſhall wilfully and knowingly buy or ſell, or give or receive 
in exchange any ſuch wares or articles with ſuch cover 
affixed thereto; every ſuch perſon ſo offending ſhall for- 
feit 1ol. / 14, 15. ; 
And every perſon who ſhall vend, or expoſe to fale, any Notice to be 
ſuch wares or articles liable to the ſaid duties, ſhall, before given of places 
obtaining ſuch licence, give notice in writing at the next ns > 
ſtamp office, of the particular ſhop, room, or place where : 
* ſuch wares or articles are intended to be kept and fold, 
and alſo like notice as often as he ſhall change ſuch place; 
and any officer may enter in the day time any ſuch ſhop, 
room, or place, whereof ſuch notice hath been given, and 
ſearch the ſeveral wares and articles ſo kept ready for ſale, 
and examine whether they have a proper cover affixed 
therctoz and if any be found without ſuch cover, or the 
ſame be of leſs value than is by this act required, he ſhall 
affix to ſuch articles a tamped cover as herein-before di- 
rected: and if ſuch owner, or perſon having the care or 
cuſtody of ſuch wares, ſhall not pay upon demand ſuch 
ſums as ſhall be due for ſuch ſtamps, he ſhall forfeit 51. / 1 7; 
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And if any perſon licenſed as aforeſaid ſhall vend or ex- 


Poſe to ſale any of the articles ſubject to the duties by this 


act impoſed, in any other ſhop, houſe, or place, than ſuch 


as are deſcribed in ſuch notice, he ſhall forfeit 51. /. 20. 


But nothing herein contained, ſhall extend to charge ＋ 


ſuch articles or wares, with any of the duties by this a 


impoſed, which ſhall be ſold by any perſon duly licenſed, 


bona fide for exportation. /. 21. 


If any perſon ſhall obſtruct any officer in the execution 


of this act he ſhall forfeit 20h / 18. 


4 * 


Perſons convicted of any offence whereby any pecuniary 


penalty is incurred, ſhall forfeit their licence, and ſhall not 


have another granted, without giving 1001. bond not to 
offend again; and if convicted of a ſecond. offence, the 


| bond+o be double the penal ſum contained in the former 
bond. /. 22. | 


All pecuniary penalties by this act impoſed, may be ſued 
for in the courts at Weſtminſter, half to the king, and half 
to him who ſhall ſee, if within fix months of ſuch penalty 
having been incurred, ,otherwiſe the whole ſhall go to the 
king. Or the ſame may be recovered before any neigh- 


bouring juſtice, on complaint made within fix months after 
the offence is committed, who may ſummon the party ac- 


cuſed, and alſo the witneſſes, and upon confeſſion, or oath 
of one witneſs, give judgment therein, and levy ſuch pe- 
nalty by diſtreſs, and if not redeemed within three days, 
may cauſe the ſame to be ſold, rendering to the party the 
overplus (if any); the ſame to be diſtributed, half to the 
king, and half to the informer : and for want of ſufficient 
diſtreſs, the offender ſhall be committed to priſon for three 
months, unleſs ſuch penalty be ſooner paid. And if any 
perſon ſhall think himſelf aggrieved by the judgment of 
ſuch juſtice, he may, on giving ſecurity to the amount of 
ſuch penalty and coſts, in caſe ſuch judgment be affirmed, 
appeal to the next ſeſſions, whole determination ſhall be 


final; and they may award coſts as to them ſhall ſeem 


meet. /. 26, 27, 28, 29. | 
Provided nevertheleſs, that where ſuch juſtice ſhall ſee 
cauſe, he may migitate ſuch penalties, ſo as not to reduce 


the ſame lower than one moiety, over and above the colts. 


T. | 
Witneſſes not appearing, having been duly ſummoned, 
without reaſonable cauſe, to be allowed by ſuch juſtice, 
ſhall forfeir 408. to be recovered in like manner. /. 30. 

LN. B. There is a ſchedule in the act, of the ſeveral ar- 
ticles ſubject to the duties; and alſo a form of conviction, 
but it is thought unneceſfary to inſert the ſame at large. J 


Perjury and ſubornation, 
J. Of perjury and ſubornation by the common law. 
II. Of perjury and ſubornation by the ſtatute of the 
EET. | Ce et 1 
III. Of matters common to them both, 


J. Of perjury and ſubornation by the common law. 


PERJURY by the common law ſeemeth to be a 2vilful 
falſe oath, by one who being lawfully required to depoſe the 
truth in any judicial proceeding, ſwears abſolutely in a matter 
material to the point in queſtion, whether he believed or not 
1 Haw. 172. 23 Inſt. 164. | 
Wiljul] The falſe oath alleged againſt him, ſhould be 
proved to be taken with ſome degree of deliberation ; for 
if upon the whole circumſtances of the caſe it ſhall appear 
probable, that it was owing rather to the weaknefs than 
preverſeneſs of the party, as where it was occafioned by 
ſurprize, or inadvertency, or a miſtake of the true ſtate of 
the queſtion, it cannot but be hard to make it amount to 
voluntary and corrupt perjury. 1 Ha. 172. | 
Falſe] It is ſaid not to be material, whether the fa 
which is ſworn, be in itſelf true or falſe ; for however the 
thing ſworn may happen to prove agreeable to the truth, 
yet if it were not known to be ſo by him who ſwears to 
it, his offence is altogether as great as if it had been falſe, 
inaſmuch as he wilfully ſwears that he knows a thing to 
be true, which at the ſame time he knows nothing of, 
and impudently endeavours to induce thoſe before whom 
he ſwears, to proceed upon the credit of a depoſition, 
which any ſtranger might make as well fs he. 1 Harv. 
175. | | $314 
Being lawfully required] It ſeemeth clear, that no oaths 
whatſoever, taken before perſons aCting merely in a private 
capacity; or before thoſe who take upon them to admi- 
niſter oaths of a public nature, without legal authority 
or before thoſe who are legally authorized to adminiſter 
ſome kinds of oaths, but not thoſe which happen to be 
taken before them; or even before thoſe who take upon 
them to adminiſter juſtice by virtue of an authority ſeem- 
ingly colourable, but in truth unwarranted and merely 
void. can amount to perjuries, but are altogether idle 
and of no force. 1 Haw. 174. 


I 
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Perjury and ſubornatton, 
I any judicial proceeding} For though an oath be given 
by him that bath lawful authority, and the ſame is broken, 
et if it be not in a judicial proceeding, it is not perjury, 
2 ſuch oaths are general and extrajudicial; but it 
ſerves for aggravation of the offence. Such are, general 
oaths given to officers or miniſters of juſtice, the oath of 
fealty and allegiance, and ſuch like. Thus if an officer 
commit extortion, it is againſt his general oath, but yet not 
perjury, becauſe not in a judicial proceeding : but when he 
is charged with extortion, the breach of his oath may ſerve 
for aggravation. 3 l. 166. 
If a perfon calleth another perjured man, he may have 
his action upon his caſe, becauſe it muſt be intended con- 
trary To his oath in a judicial proceeding ; but for calling 


j 


him a for/worn man, no action doth lie, becauſe the for- 


Swearing abſo- 
lately . 


Muft be mate- 
rial to the point 
in queſtion, 


Not material 
whether believed 
or aot. 


Subornation at 
common law. 


IL. Raym. 889. 


ſwearing may be extrajudicial. Id. | 


Sæuears abſolstely] For the depoſition muſt be direct and 
abſolute ;- and not, as he thinketh, or remembreth, or be- 
lieveth, or the like. 1d. | 


Yet in Pedley's caſe, T. 1784, it was held by Ld. Adafs- 


field, that a man may be indicted for perjury, in ſwearing 


that he believes a fact to be true, which he muſt know to 

be falſe. Leach's Cr. Law, 142, 2d. edit. 7 

In a matter material to the point in qugſtion] For if it be 
not material, then though it be falſe, yet it is no perjury, 
becauſe it concerneth not the-point in iſſue, and therefore 
in effect it is extrajudical. 3 1. 167. 

But it is not neceſſary that it appear 1% what degree the 
point in which a man is perjured was material to the iſſue; 
for if it is but circumſtantially material, it will be perjury. 
L. Raym. 258. 

Much leſs is it neceſſary that the evidence be ſufficient 
for the plaintiff to recover upon; for in the nature of the 
thing, an evidence may be very material, and yet it may 
not be full enough to prove directly the point in queſtion, 

Whether he be believed or not] It hath been holden, not to 
be material upon an indictment of perjury at common law, 
whether the falſe oath were at all credited, or whether the 
party in whoſe prejudice it was intended, were in the 
event any way aggrieved by it or not; inſomuch as this is 


not a proſecution grounded on the damage of the party, 


but on the abuſe of public juſtice. 1 Haw. 177. | 
Subornation of perjury, by the common law, ſeems to be 


an offence, in procuring a man to take a falſe oath, amounting 
to perjury, who actually taketh ſuch oath. Id. 


But 


Perjury and ſubornatton. 
But it ſeemeth clear, that if the perſon incited to take 
ſuch an oath do not actually take it, the perſon by whom 


he was ſo incited is not guilty of ſubornation of perjury; 


pet it is certain, that he is liable to be puniſhed, not only by 

ne, but alſo by infamous corporal puniſhment. 1 Haw.177. 
The puniſhment of perjury, and ſubornation of perjury 
by the common law, is reſtrained by the ſtatute of the 5 El. 
hereafter follow ing; that it ſhall not be lefs than is in- 
flicted by that ſtatute, 

Mr, Hawtkins ſays, it hath been of late ſettled, that juſ- 
tices of the peace have no juriſdiction over perjury at the 
common law ; the principal reaſon of which refolution, he 
ſays, as he apprehended, was, that in as much as the chief 
end of the inſtitution of the office of theſe juſtices was, for 
the preſervation of the peace againſt perſonal wrongs and 
open violence, and the word 7?reſpaſs (in the commiſſion) 
in its moſt proper and natural ſenſe, is taken for ſuch kind 
of injuries, it ſhall be underſtood in that ſenſe only, or at 
the moſt to extend to ſuch other offences only, as have a 
direct and immediate tendency to cauſe ſuch breaches of 
the peace: as libels and ſuch like, which on this account 
have been adjudged indiCtable before juſtices of the peace: 
2 Han. 40. | 

And in the caſe of XK. and Bainton, F. 11 G. 2. An in- 

dictment at the quarter ſeſſions for perjury at the common 

law was quaſhed for want of juriſdiction ; and was ſaid to 
have been done ſo about three years before, in the caſe of 
K. and Weſtineſs, Str. 1088. 


II. Of perjury and ſubornation by the ſtatute of the 
£4 1 / Tl 


As to ſubornation of perjury, in the firſt place, Every 
Perſom who ſhall unlawfully and corruptly procure any witneſs 
to rommit any wilful and corrupt perjury, in any matter or cauſe 
depending in ſuit and variance, by any writ, action, bill, com- 
plaint, er information, touching any lands, tenements, or heredi- 
taments, or any goods, chattels, debts, or damages; in chancery, 
er in any court of record, leet,” ancient demieſne court, hundred 
court, court baron, or court of ſlannery ; or ſhall unlawfully 
and corruptlyprocure or ſuborne any witneſs which ſhall beſworn 
to teſtify in perpetuam rei memoriam, Hall forfeit gol. 
half to the king, and half to the party grieved, who For ſue 
fer the ſame. And if he has not lands or goods worth 4ol., he 


Puniſhment of 
perjury and ſubs 
ornation by the 
common law, 


Power of juſtices 
of the peace 
therein. 


Perjury and ſuhs 
ornation on the 
5 El. C. 9+ 


ſhall be impriſoned half a year, and ſtand on the pillory ane 


quhole hour in ſome market town next adjoining to the place 


Vol. III. Y where | 


32 Perjurp and ſubornation, 
where the offence was committed, in open market there, or in 
the market town itſelf where the offence was committed. And 
he fhall be diſabled to be a witneſs in any court of record. 
And as to perjury, F any perſon, either by ſubornation or 
otherwiſe, ſhall wilfully and corruptly commit any wilful per- 

Jury, by his depoſition in any of the courts before mentioned, or 
being examined ad perpetuam rei memoriam; he ſhall forfeit 
20 l. in like manner, and be impriſoned fix months; and if he 

has not goods worth 201. he Pall be ſet on the pillory in ſome 
warket place within the ſhire, city, or borough, where the . 

ence was committed, by the Fer. or head officer reſpectively. 
and have both his ears nailed. And he ſhall be for ever diſ- 
abled to be a witneſs in any court of record. 

And the judge of the court where the perjury ſhall be, and 
the judges of aſſixe, and juſtices of the peace in ſeſhons, may in- 
qguire, hear, and determine thereof, by inquiftion, preſentment, 
bill; or Fu , or otherwiſe. | 

But this aft ſhall not extend to any eccleſiaſtical court. 

Alſo this flatute ſhall not reſtrain the quthority of any judge 
having abſolute power to pumſh perjury before the making 
thereof, but that every ſuch judge may proceed in the puniſh- 
ment of all offences puniſhable before the making of the ſaid ſta- 

rute, in ſuch wiſe as they might have done, and uſed to do, to 


all purpoſes, ſo that they ſet not upon the offender leſs puniſh- 
ment than is contained in the ſaid flatute. 5 El. c. . 


Any witneſs] If the defendant perjureth himſelf in his 
anſwer, in the chancery, exchequer chamber, or the like, 
he is not puniſhable by this ſtatute ; for it extendeth but 
to witneſſes. 3 Ju. 166. 

But he is puniſhable for the ſame by indictment at the 
@mmon law. Bur. Mansf. 1189. 

By any writ, action, bill, complaint, or information] It hath 
been reſolved, that theſe words are to be extended to the 
latter clauſe concerning perjury, as well as to this concern- 
ing ſubornation ; becaule it cannot well be intended, that 
the makers of the act, who inflict à greater penalty on 
fubornation of perjury, then on the perjury itſelf, ſhould 

mean.to extend the purvieu of the law in relation to what 
- they eſteemed the lefler crime, farther than in relation to 
that which they eſteemed the greater. 1 Haw. 179. 5 Co. 


But it is to be obſerved, that perjury or ſubornation in 
an action depending by indictmeni, are not within this 
ſtatute; but only in an action depending by writ, action, 
bill, complaint, or information. 3 laſt. 164. : | 


0 N Haß 


perjury and ſubornation. 


Half to the party grieved] It hath been collected from 
this clauſe, that no falſe oath is within the meaning of this 


ſtatute, which doth not give ſome perſon a juſt cauſe of 
_ complaint: And upon this ground it hath been ſaid, that 
he who ſwears a thing which is true, but not known b 

him to be ſo, is not within this ſtatute ; becauſe howſoever 
heinous his offence may be in its own nature, yet when it 
proves in the event to be in maintenance of the truth, it 
cannot be ſaid to give him a juſt cauſe of complaint, who 
would take advantage againſt another from his want of 
legal evidence to make out the juſtice of his cauſe. Alſo 
from the ſame ground it ſeemeth clearly to follow, that no 


falſe oath can be within the ſtatute, unleſs the party againſt 


whom it was ſworn ſuffered ſome kind of diſadvantage by 
it; for otherwiſe it cannot be ſaid, that any one was 
grieved by it: And therefore that in every proſecution 
upon this ſtatute, it muſt appear upon the trial that there 
was ſuch a ſuit depending, wherein the party might be 
prejudiced in the manner ſuppoſed. 1 Haw. 181. 
Either by ſubornation or otherwiſe] It is not neceſſary to 
ſet forth in the indictment, whether the party took the 
falſe oath-through the ſubornation of another, or without 
any ſuch ſubornation, theſe words being only ſuperfluity. 
1 Haw. 179. | 

Wilfully and corruptly] Theſe words are neceſſary in an 
indictment or action on this ſtatute, and cannot be ſup- 
plied by adding againſt the form of the ſtatute, or by con- 
cluding and ſ% a wilful and corrupt perjury did commit. 
I Haw. 178. ; 
 Fuſtices in ſeſſions] And one juſtice (Mr. Dalton ſays) 
may bind the oſfender over to the ſeſſions. Dalt. c. 70. 

But becauſe the proſecution upon this ſtatute is more 
difficult than by indictment at the common law, offenders 
are ſeldom proſecuted upon this ſtatute, eſpecially at the 
ſeſſions: and it ſeems generally the ſafer way to proceed 
by indictment at the common law, at the aſſizes, or in the 
court of king's bench. 

Shall not reſtrain] From this it ſeemeth undoubtedly to 
follow, that the court of king's bench, Cc. proceeding 
upon an indictment or information of perjury or ſuborna- 
tion of perjury at the common law, may not only ſet a 
diſcretionary fine on the offender, but alſo condemn him 
to the pillory, without making any inquiry concerning the 
value of his lands or goods. 1 Haw. 178. 
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Judges may di- 
rect proſecution 
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On proſecution 
for perjury, it 
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the offence, 


Likewiſe on a 
proſecution for 
ſubornation. 


5 Perjury and ſubornation, 


TIT. Of matters common to them both. 


The 2 of aſſize (ſitting the court, or within 24 
hours after) may direct any witneſs, if there ſhali appear 
to him a reaſonable cauſe, to be profecuted for perjury ; 
and may aſhgn the party injured, or other perſon under- 
taking ſuch proſecution, counſel, who are to do their duty 
gratis: And ſuch profecution ſo directed ſhall be carried 
on without any duty or fees whatſoever. And the clerk 
of aſſize, or other proper officer of the court, ſhall give 
gratis to the party injured, or proſecutor, a certificate of 
the ſame being ditected, together with the names of the 
counſel aſſigned bim: Which certificate ſhall be ſufficient 
proof of ſuch proſecution being directed; provided- that 
no fuch direction or certificate ſhall be given in evidence 
on the trial. 23 G.2.c.11. / 3. 

And in every information or indictment for wilful and 
corrupt perjury, it ſhall be ſufficient to fet forth the ſub- 
ſtance of the offence, and by what court, or before whom 
the oath was taken (averring ſuch court or perſon to have 
a competent authority to adminiſter the ſame), together 
with the proper averment or averments to falſify the mat- 
ter wherein the perjury is aſſigned, without ſetting forth 
any part of the record or proceedings either in law or 
equity (other than as aforefaid), or the authority of the court 
or perſon before whom the perjury was committed. / 1. 

And in informations or indictments for ſuor nation of 
perjury, or for corrupt bargaining or contracting with 
others to commit wilful and corrupt perjury, it ſhall be 
ſufficient to ſet forth the ſubſtance of the offence, without 
ſetting forth any part of the record or proceedings, or the 
commiſſion or authority of the court or perſon before 


whom the perjury was committed, or was agreed or pro- 


Infufficient 
indictment not 
guaſhed without 
pleading or de- 
murrer. 
Evidence. 


miſed to be committed. / 2, 

The court generally will not quaſh an indictment for a 
crime of ſo enormous a nature as perjury, for inſufficiency 
in the caption or body of it, but will oblige the defendant 
either to plead or demur to it. ' 2 Haw. 258. 

To convict a man of perjury, a probable evidence is not 
enough; but it mult be a ſtrong and clear evidence, and 
the witneſſes muſt be more numerous than thoſe on the 
fide of the defendant, for otherwiſe it is only oath againſt 
oath. 1o Med. 194. 

And the party prejudiced by the perjury ſhall not be 
admitted to prove the perjury, L. Raym. 396. 
| 5 ä And 


Peꝛjury and ſubornation, 


And for a further puniſhment of perjury or ſubornation 
of perjury, it is enacted by the 2 G. 2. c. 25. (which act 
is made perpetual by the 9 G. 2. c. 18.) that beſides the 
puniſhment already inflited, the judge may order the 
offender to be ſent to the houſe of correction, not exceed- 
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Further puniſh. 
metit of perjury 


or ſubor nation. 


ing 7 years, to be kept to hard larbour; or otherwiſe to 


be tranſported for any term not exceeding 7 years. 

It ſeems that the court will not ordinarily at the prayer 
of the defendant grant a certiorari for the removal of an 
indictment of perjury : for ſuch crime deſerves all poſſible 
diſcountenance, and the certiorari might delay, if not 
wholly diſcourage the proſecution. 2 Haw. 287. 

A perſon convicted of perjury is diſabled from being a 
juror. 2 Haw. 417. Orawitneſs. 2 Haw. 433. | 

Quakers making folemn affirmation wilfully and cor- 
ruptly ſhall ſuffer as in caſes of perjury. 8 G. c. 6. / 2. 


Perry, Sce Extiſe. 
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Petition. 


| BY the 13 C. 2. c. 5. No perſon ſhall ſolicit above 20 
hands, to any petition to the king, or either houſe of 
parliament, for alteration of matters eſtabliſhed by law in 
church or ſtate, unleſs the matter thereof hath been con- 
ſented to by three or more jultices of the county, or by the 
major part of the grand jury at the aſſizes or ſeſſions; or 
if ariſing in London, by the lord mayor, aldermen, and 
common council; nor ſhall preſent any ſuch petition 
accompanied with more than ten perſons, on pain of a 
ſum not exceeding 1001. and three months impriſonment, 
on conviction at the aſſizes or ſeſſions in ſix months, and 
proved by two witneſſes. 8 | 
But this ſhall not extend to debar any perſons (not 
above ten in number), to preſent any complaint to any 
member of- parliament after his election, and during the 
continuance of parliament, or to the king, for any remed 
to be thereupon had'; nor to any addreſs to the king by 
the parliament, . 


Petit larceny, See Lartenn. 
Petit treaſon. See Treaſon. - 
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Certiorari P 


Perjured perſon 
not to be a juror 
or witneſs. 


Quakers. 


6— TPU 
— 
— 


— 
5 


—— 949 


Imported. 


Fineneſs in 
making, 


Pewter and FU metals. 


N O perſon ſhall buy, or take by exchange, (or other- 
. wiſe take into or within this realm to the intent to 
ſell the ſame, 33 H. B. c. 4. J. 7.) any wares made out of 
the realm, of tin or mixed with un, as diſhes, ſaucers, 
flagons, ſpoons, or any other thing made of tin or pewter, 
on pain of forfeiting the ſame, and the value thereof, half 
to the king, and half to the finder. 25 H. 8. c. 9. J 1. 
And the maſters and wardens of the pewterers, and 


Where there are none, the head officer of the town, may 


appoint ſearchers, who may ſeize the ſame. ＋ 2. 

And perſons interrupting or diſturbing the ſaid ſeizure, 
ſhall forfeit 5; 1. half to the king, and half to him that ſhall 
ſue. 33 H. 8. c. 4. / 8. 

No perſon ſhall caſt or work any pewter veſſel or braſs, 
but that it be as good fine metal as the pewter and braſs 
wrought in Londen, and as by the ſtatutes of the ſame ought 


to be; on pain of forfeiting the ſame, half to the king and 


half to the finder. But this not to extend to braſs or pews 
ter in the poſſeſſion of any perſon, other than the worker, 
or ſuch as have the ſame to ſell, and being of the cratts or 
myſteries. 19 H. J. c. 6. 

And no perſon ſhall make any hollow wares of pe wier, 
to wit, ſalts and pots made of pewter called ley-· metal, but 
after the aſſize of pewter and ley-metal within Lade; 
and the makers ſhall mark them with their own mark, that 
they may avow the ſame by them wrought; and the lame 
not ſufficiently made and wrought, and not marked, ſound 
in the poſſe ſſion of the maker or ſeller, ſhall be forfeited ; 
and if the ſame be ſold, the maker ſhall forfeit the value 
thereof, half to the log, and half to the finder or 
ſearcher. 1d. 

And the maſter and wardens of the craft of pewterers, 
and where there are none ſuch, the head and governors of 
the city or borough, may appoint ſearchers ;' and the juſ- 
tices 2 at Michaelmas ſeſſions ſhall appoint two 'perſons, have 
ing experience therein, to ſearch within the county. And 
of all ſuch unlawful pewter or brafs as they ſhall find half 
ſhall be to the king, and half to the ſearchers. Id. 
And in default of the maſter and wardens not ſearch- 
ing, any perſon having ſufficient knowledge in the ſaid 
occupation, by overſight of the mayor or other head offi- 
cer of cities or boroughs, may ſearch. Id. 


if- 


Pewter and other metals. 


If any untrue metal or workmanſhip of tin or pewter be 
found in any wares brought to be ſold, the mayor of Lon- 


don, and the maſter and wardens of the pewterers, may 


ſearch the ſame in the ſaid city; and in all other cities and 
towns where there are wardens, the mavors and wardens 
ſhall have like authority ; and where there are no wardens, 
then the head officers of cities or towns ſhall appoint 
ſearchers ; and if ſuch new wares wrought of tin and pew- 
ter be found defeCtive, and in the poſſeſſion of the ſeller, 
the perſon putting them to ſale ſhall forfeit the ſame, half 
to the king, and half to the ſearcher or finder. 4 H.8. 
c. 7. /. 7. ö 

No perſon uſing the crafts of pewter and brazier ſhall 
ſell or change any pewter or braſs, at any place, but only 
in open fair or market, or in his own dwelllng houſe, 
except he be deſired by the buyer of ſuch ware; on pain 
of fol. half to the king, and half to him who ſhall ſeize 
or ſue. 19 H. 7. c. 6. 25 H. 8. c. 9. /. 6. 

Perſons uſing the buying and ſelling of pewter, or braſs, 
who ſhall occupy any falſe beams or weights, and every 
perſon uſing the ſame, ſhall forfeit 20s. half to the king, 
and half to him that ſhall ſue; and alſo the beams to him 
that ſhall ſeize them. 19 H. 7. c. 6. 

And if the offender be not ſufficient to pay the forfeit- 
ure, the mayor, or other head officer, where he ſhall be 
found, ſhall put him in the ſtocks, and ſo keep him till the 
next market day next adjoining, and in the market place 
put him in the pillory all the market time. 1d. 

No perſon ſhall carry over ſea, any braſs, copper, 
latten, bell-metal, pan metal, gun metal, nor ſhroff. metal, 
whether it be clean or mixed (tin and lead only excepted); 
on pain of forfeiting double the value thereof (and 101.) 
for every thouſand weight, 2 & 3 Ed. 6. c. 37.) half to 
the king, and half to him that ſhall ſue. 33 H. 8. 
Co Tv ; 

_ Pheaſants. See Game. 


Phpficians. 
No recuſant convict ſhall practiſe phyſic, nor uſe 


the trade of an apothecary, on pain of 100l. 3 J. 
3's (1, e atoeens 
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Whether phy- 
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Phyſician kill. 
iug 4 patient, 


_-..-» Phyſicians, 


Apothecaries within London and ſeven miles thereof, and 
alſo apothecaries in any other place, who have ſerved ſeven 
years apprenticeſhip, ſhall be exempted from the office of 


_ conſtable, ſcavenger, overſeer of the poor, and all other 


pariſh, ward, and leet offices, and from being put on any 
Jury or inqueſt. 6 . c. 4. 

y the 5 H. 8. c. 6. Surgeons ſhall be diſcharged of 
the conſtableſhip, watch, and all manner of office bearing 
any armour, and alſo of all inqueſt and juries within 
London. f KN 

And by the 18G. 2. c. 15. All freemen of the ſurgeons! 
company in. London ſhall be exempted from the office of 
conitable, ſcavenger, overſeer of the poor, and other 
pariſh, ward, and leet offices, and from ſerving on juries 
and inqueſts. J. 10. | 

And Mr, Hawkins, ſpeaking of the former of theſe 
ſtatutes, ſays, it ſeems that by the equity thereof, and the 
ancient cuſtom of the realm, all ſurgeons have been 
allowed the like privilege ; that is, whether in London or 
elſewhere, 2 Haw. 64, | | 

By the 32 H. 8. c. 40. The preſident of the common- 

alty and fellowſhip of the faculty of phyſic in London, 
and the commons and fellows of the ſame, ſhall be dif- 
charged of watch and ward there, and ſhall nat be 
choſen conſtable, or any other officer. / 1, | 

Yet it ſeems to have been holden, that the equity of 
this act doth not extend to other phyſicians not men- 
tioned in it; perhaps for this reaſon ; becauſe phyſicians 
have no ſuch ſpecial cuſtom for their diſcharge as ſurgeons 
are ſaid to have. 2 Haw. 64. 

And it ſeemeth that a practiſing phyſician, being choſen 
conſtable in purſuance of a cuſtom in reſpect of his lands 
in a town, has no remedy for his diſcharge ; for that there 
are no precedents of this kind, and his calling is private; 
yet if he be choſen conſtable of a town, which hath ſuth- 
cient perſons beſides to execute this office, and no ſpecial 
cuſtom concerning it, perhaps he may be relieved by the 
king's bench. 2 Harp. 63, 

All juſtices, mayors, ſheriffs, bailiffs, conſtables, and 
other othcers in London, ſhall aſſiſt the preſident of the col- 
lege of phyſicians, and perſons by them authoriſed, in 


' Tearching for faulty apothecary wares. 1 Mary, /ef. 2. 


C. 9. * 6. 
If a phyſician gives a perſon a potion without any intent 
Ne ky nm 4 but with intent to cure or 


# 


prevent a diſeaſe, and contrary to the expectation of the 
Yy = | phyſician 
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phyſician it kills him, this is no homicide ; and the like of 
a ſurgeon. - And J hold their opinion (ſays L. Hale) to be 
erroneous, that think if he be no licenſed ſurgeon or 
phyſician that occaſioned this miſchance, that then it is 

felony ; for phyſic and ſalves were before licenſed phyſi- 
cians and ſurgeons; and thereſore if they be not licenſed 
according to the ſtatute of the 3 H. 8. c. 11. or 14 H. 8. 
c. 5. they are ſubject to the penalties in the ſtatutes; but 
God forbid that any miſchance of this kind ſhould make 
any perſon not licenſed guilty of murder or manſlaughter, 
Theſe opinions therefore may ſerve to caution ignorant 
people not to be too buſy in this kind in tampering with 
phyſic, but are no ſafe rule for a judge or jury to go by. 
I H. H. 429. 


Pick pockets. See Larceny, 
Pigeons. See Game. 


— — 
—_— 


— —_—y * * _— — 


Pillory and tumbrel. 


Prom (in Latin, colliſtrigium, from the perſon's Pillory, what. 
neck being put between two boards) is a very ancient | 
puniſhment in this kingdom, and was uſed heretofore by 
the Saxons. 3 Inf}. 219. | 
The word pill is common to all the European languages, 
and ſignifies to ſpoil, plunder, or (as we ſay) to pillage. 
And pillory (which we have immediately from the French 
pillieurie) hath been improperly applied to denote the mode 
of puniſhment, whereas it ſignifies the offence, as pillieur 
fignifies the offender. Barring. 30. 
The tumbrel ſeemeth to have been anciently the ſame Tumbrel, what. 
with the ducking lool, an engine for the puniſhment of 
ſcolding women, by ducking them over head and ears in 
water, and eſpecially in muddy or ſtinking water, accord- 
ing to the etymology of L. Coke, who tells us, that the 
word tumbrel fignifieth a dung cart. Lamb. 61. 3 Inft. 
219. | 
Every one that hath a leet or market ought to have a Who ſhall find 
pillory and tumbrel to puniſh offenders; and it ſeems that them. 
a leet may be forfeited for not taking care to have a pillory 
and tumbrel. 3 . 219. 2 Haw. 75. 
They that have been adjudged to the pillory or tumbrel tfamy of the 
are ſo infamous, that they ſhall not be received to be jurors puniſhment, 


or witneſſes. 3 1. 219. | 
| 5 And 


330 
Caution in 


Infficted by 


ſeveral ſtatutes. 


Qvarentine 
enjoined. 


Orders for 
quarentine to 
be read in 
churches, 


Watchmen to 
be appointed. 


Pillory and fumbrel. 

And for that the judgment to the pillory or tumbrel doth 
make the delinquent infamous, the juſtices of the peace 
ſhould be well advifed before they give judgment of any 
perſon to the pillory or tumbrel, unleſs they have good 
warrant for that judgment therein. Fine and impriſon- 
ment, for offences fineable by them, is a fair and ſure 
way. 3 Inſt. 219. 

But by ſeveral ſtatutes the puniſhment of the pillory is 
ſpecially ordained ; in which cafes the directions of the 
faid ſtatutes reſpectively are to be obſerved. h 


Plague, 


LL veſſels, perſons, and goods, coming from any 
place, from whence the king, with the advice of his 
privy council, ſhall judge it probable that the infection 
may be brought, ſhall be obliged to make their quarentine 
in ſuch places, for ſuch time, and in ſuch manner as ſhall 
be directed by him, or by his order made in council, and 
notified by proclamation, or publiſhed in the gazette. 
26 G. 2. c. 6. /. 1. 

And when the king ſhall make any orders concerning 
quarentine, and notify the ſame by proclamation, or in the 
gazette, the ſame ſhall be publicly read the next Sunday, 
and the firſt Sunday in every month afterwards (during the 
time ſuch orders ſhall continue) immediately after prayers, 
in all places ſet apart for divine worſhip, within ſuch 
places as ſhall be ſpecified in ſuch proclamation or orders. 
1d. /. 20. 

And the juſtices of the counties adjoining, or one of 
them, ſhall forthwith, when quarentine thall be appointed, 
cauſe watches to be kept by day and night, in the moſt 
proper and convenient place within the ſeveral -adjacent 
pariſhes z who ſhall not permit any perſon whatſoever to 
come on ſhore from, or go on board any ſhips under qua- 
rentine, except only ſuch as ſhall have the charge of ſeeing 


the quarentine duly performed, or as ſhall be licenſed 


by ſuch perſon having charge of the quarentine. 9 An. 
c. 2. | 

And if any ſuperintendant of the quarentine, or watch- 
man, ſhall 11 his duty, he ſhall be guilty of felony 
without benefit of clergy. 26 G. 2. c. 6. /. 17. 5 
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And if the plague ſhalſ ap Hear on board any ſhip, being Matters of mige 
to the northward of Cape Finiſterre, the maſter ſhall im- do give notice, 
mediately proceed to the harbour of LSF. Helen's, Pool, — 
between the uninhabited iſlands of Sz. Helen's Texan, and 
North Withell, or to ſuch other place as his majeſty by 
advice of his privy council ſhall appoint; 29 G. 2. c. 8.] 
where he ſhall make known his caſe to ſome officer of the 
cuſtoms, who ſhall immediately acquaint ſome cuſtom  » 
houſe officer of ſome near port of England; who ſhall 
with all poſſible ſpeed ſend intelligence thereof to a ſecre- 
tary of ſtate, and the ſhip ſhall re main there till his ma- 
jeſty's pleaſure be known ; nor ſhall any of the crew go 
on ſhore, 1 | | 
But if he ſhall not he able to make the iſlands of Scilly, 
or ſhall be forced by weather or otherwiſe to go up either 
of the channels, he ſhall not enter any port, but remain 
in ſome open road, till he receives orders from his majeſty 
or his privy council; and ſhall prevent any of the crew 
from going out of the ſhip, and avoid all intercourſe with 
other ſhips or perſons. And the ſaid maſter or any other 
perſon on board, who ſhall be diſobedient herein, ſhall be 
guilty of felony without benefit of clergy ; and may be 
tried where the offence ſhall be committed, or where he 
ſhall be apprehended. 26 G. 2. c. 6. . 2. | 
And by 38 G. 3. c. 33. Every perſon having the 
charge of any veſſel liable to perform quarentine, ſhall, 
when ſuch veſſel meets with any other veſſel at ſea, or 
ſhall be within 4 leagues of the coaſt of Great Britain or 
Ireland, or the iſles of Guernſey, Jerſey, Alderney, Sark, or 
Man, hoiſt a ſignal as by the above act required, to denote 
that his veſſel is liable to quarentine ; which ſignal ſhall 
be, in the day time, a large yeliow flag of fix breadths of 
bunting at the main top maſt head; and in the night, a 
large ſignal lantern ſuch as is uſed by ſhips of war, with a 
light at the ſame maſt head ; and ſhall continue the fame 
ſo long as ſuch veſſel is in fight of ſuch other veſſel, or 
within 4 leagues of the ſaid coaſts, or be legally dif- 
charged from quarentine z on pain of forfeiting 2001. 
Pf | EU | | 
And when any county or place is infeAed, or when any Veſiels to be 
order ſhall be made by the king concerning quarentine, *mined. 
as often as any veſſel ſhall attempt to enter into any port, 
the principal officer of the cuſtoms there, or ſuch perſon 
as ſhall be authoriſed to ſee quarentine performed, ſhall 
go off, or cauſe ſome other perſon to go off to ſuch veſſel; 
who ſhall at a convenient diſtance demand of the com- 
EAN - | mander, 
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mander, the name of the ſhip; the name of the command- 
er; at what place the cargo was taken on board; what 
place the veſſel touched at in her voyage; whether ſuch 
laces, or any, and which, were infected with the plague; 
ru long ſhe hath been in her paſſage ; how many per- 
ſons were on board when ſhe ſet ſail; whether any, and 
what perſons, during the voyage, have been or are 
infected; how many died in the voyage, and of what 
diſtemper ; what veſſels, he, or any of his company with 
his privity, went on board, or had any of their company 
come on board his ſhip, and to what place they belonged ; 
and alſo the true contents of his lading, to the belt of 
his knowledge: And if it ſhall appear on ſuch exami- 
nation, or otherwiſe, that any perſon on board is infected, 
or that ſuch ſhip is obliged to perform quarentine ; the 
officers of any of his majeſty's ſhips of war, or of any 
forts or garriſons, and all other his majelty's officers 
whom it may concern, and others whom they ſhall call 
to their aſſiſtance, ſhall, on notice thereof, oblige ſuch 
ſhip to repair to the place appointed for quarentine, be 
it by firing of guns, or other force: And if, ſuch veſſel 
ſhall come from any place infected, or have any perſon 
on board infected, and the maſter ſhall conceal the ſame, 
he ſhall be guilty of felony without benefit of clergy ; 
and if he ſhall not make a true diſcovery in any other 
of the particulars, he ſhall forfeit 2001. half to the 
king, and half to him that ſhall ſuc. 26G. 2. c. 6, 
fo 2. | 
Officer neglect- And if any officer of the cuſtoms, or other officer, ſhall 
ing. neglect his duty berein; he ſhall forfeit his office and 
1ool, in like manner, / 11. . | 
Mafeer to deliver And the maſter, after his arrival at the place of qua- 
his credentials. rentine, ſhall deliver on demand to the chief officer ap- 
pointed to fee quarentine duly performed, ſuch bill of 
health and manifeſt as he ſhall have received from any 
Britiſh conſul, together with his log-book and journal; 
on pain of $ool. in like manner. F. 4. 


POLE PRIN And all perſons, liable to perform quarentine, ſhall be 
enforced. ſubject to ſuch orders as they ſhall receive from the officer 
Jathorifed to ſce it performed; who ſhall have power 


to enforce obedience, and in caſe of neceſſity to call others 
to their aſſiſtance. .. . 
Ships boats may And any oſſicer of the cuſtoms, or others, directed ta 
be teized, take care of the quarentine, may ſeize any boat belonging 
to ſuch veſſel, and detain the ſame till. quarentine be per- 
formed. 9 An. c. 2. | 
And 


And if the commander of the ſhip ſhall go himſelf, penalty of quit- 
or permit any ſeaman or paſſenger td go on ſhore, ing che ſhip. 
or on board any other veflel, during the quarentine, 
without licence of the perſon having charge of the qua- 
rentine; the ſhip and tackle ſhall be forfeited to the 

| king. 9 An. c. 2. | 

And if any perſon ſhall come on ſhore, or go aboard 
any other ſhip; the perſons appointed for ſeeing quaren- 
tine duly performed, may compel him to return and con- 
tinue during the quarentine : And ſuch-perſon ſo leaving 
ſuch ſhip, and being thereof (after expiration of the qua- 
rentine) convicted by oath of one witneſs, before one 
Juſtice near, ſhall forfeit not exceeding 201. to be paid 
immediately to ſuch juſtice, who may reward the informer 
thereout not exceeding a third part, and pay the remainder 
(charges deducted) to the poor of the pariſh where the 
conviction ſhall be; and in default of payment, he may 
commit him to the houſe of correction, to be kept to hard 
labour not exceeding one month. Id. 

And by the 26 G. 2. c. 6. If the maſter ſhall quit, or 
knowingly permit any perſon to quit the ſhip, by going on 
ſhore, or on board any other veſſel, before the quarentine 
ſhall be performed, unleſs in ſuch caſes as ſhall be permit- 
ted by the orders concerning quarentine; or if he ſhall 
not, in convenient time after notice, cauſe the veſſel and 
lading to be conveyed to the place appointed for quaren- 
tine, he ſhall forfeit 5001. half to the king, and half to 
him that ſhall ſue: And if any perſon ſhall ſo. quit ſuch 
ſhip, all perſons by any kind of force may compel him to 
return; and he ſhall for ſuch offence be impriſoned fix 
months, and forfeit 2001: half to the king, and half to him 
that ſhall fue. / 5 . 

And if any perſon ſhall go on board and return from Perſons going 
any ſhip, during the quarentine, without ſuch licence; aboard. 
he may be compelled, by the perſons appointed as aforeſaid, 
to return and continue on board during ſuch quarentine; 
and the maſter of ſuch ſhip ſhall there keep and maintain 
him. 9 An. c. 2. | 

When any part of Great Britain, Ireland, Guernſey, In what cafe 
Ferſey, Alderney, Sark, or Man, France, Spain, Portugal, or _=_ _ 
the Low Countries ſhall be infected, the king by pro- s 
clamation may prohibit all ſmall boats and veſſels, under 
the burden of 20 tons, from failing out of port, till ſecu- 
rity be firſt given by the maſter, to the ſatisfaction of the 
principal officer of the cuſtoms, or chief magiſtrate of the 
port, by bond to the king with fureties, in the penalty of 


3001. 
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400 I. that he ſhall not go to or touch at any place men- 


tioned in the proclamation z and that the maſter and every 


mariner and paſſenger ſhall, during the time aforeſaid, not 


go on board any other veſſel at ſea ; and that he ſhall not 
permit any perſon to come on board ſuch boat'or veſſel at 
ſea ; and ſhall not receive any goods out of any other veſ- 
fel; for which bond no fee ſhall be taken. And if ſuch 
boat or veſſel ſhall ſail before ſuch ſecurity given, the 
fame, together with the tackle and furniture, ſhall be for- 
feited to the king; and the maſter and every mariner 
therein, being thereof convicted, on his appearance or 
default, on oath of one witneſs, by one juſtice where the 
offender ſhall be found, ſhall forfeit 2ol. half to the in- 
former, and half to the poor of the pariſh where the 
offender ſhall be found, by diſtreſs; and for want of ſuf- 
ficient diſtreſs to be committed to priſon for three months. 
26 G..2. 6. 6. % 19. 11 

Whenever the king, with the advice and conſent of 


parliament, ſhall direct lazarets to be provided, for receiy- 


ing of perſons obliged to perform quarentine, or for airing 
of goods, it ſhall be lawful to erect the ſame, either in any 
waſte grounds or commons, or where there are not ſuffi- 
cient, in the ſeveral grounds of any perſon whatſoever, not 
being a houſe, park, garden, orchard, yard, or planted 
walk, or avenue to a houſe, paying for the ſame as ſhall 
be agreed on between the perſons intereſted, and any two 
perſons appointed by the king under his ſign manual; and 
if they cannot agree, then the ſaid two perſons ſhall, 30 
days before the feſſions, give to the occupier a notice in 
writing, deſcribing the quantity of ground, and purport- 


ing that the conſideration for the ſame will be ſettled by a 


jury at ſuch ſeſſions. And the juſtices there, on proof of 
fuch notice ſhall charge the jury which ſhall attend there 
(or ſome other jury to be then and there impannelled and 
returned by the ſheriff without fee) and cauſe to be ſworn, 
well and truly to aſſeſs the value of ſuch grounds, to whom 
the parties may have their lawful challenges; and the ver- 
dict of the ſaid jury; and the judgment of the juſtices 
thereupon, ſhall be concluſive, and finally bind all parties; 
and thereupon the king ſhall hold ſuch grounds for ſuch 
term as he ſhall judge neceſſary, paying for the ſame ſuch 
rent or other conſideration as ſhall be ſo aſſeſſed. 26 G. 2. 
c. 6. /, 6. And by the 12 G. 3. c. 57. the lords of the 
treaſury may contract for an abſolute purchaſe of ſuch 
lands, meſſuages, and tenements, to be veſted in the crown 
unalienably : and if the parties cannot agree, the price 


al 


Plague. 
{hall be fettled at the ſeſſions as aforeſaid, on giving like 
notice to the owner. 97 10 

And the officers authoriſed to put in execution ſuch or- 
ders as aforeſaid, ſhall cauſe all perſons obliged to perform 
quarentine, and alt goods comprized in ſuch orders, to 
repair or be conveyed to {ome of the faid lazarets, or 'to 
ſuch other places as ſhall be provided according to ſuch 
orders. 26 G. 2. c. 6. / 7. | 

And if any perſon ſhall refuſe or neglect to repair, with- 
in convenient time after notice, to the lazaret or other 
place appointed, or ſhall eſcape or attempt to eſcape 
from thence, before quarentine performed; the watch- 
men, and other perſons appointed to ſee quarentine 
performed, by force may compel him to repair or return 
thither ; and every perſon fo refuſing or neglecting to 
repair thither, and alſo every perſon actually eſcaping, 
ſhall be guilty of felony without benefit of clergy. I. 

oO: 9 #554 | 
x And if any perſon not infected, nor liable to perform 
quarentine, ſhall enter any lazaret, or other ſuch -place, 
and ſhall.return or attempt to return, unleſs as permitted 
by ſuch orders; the watchmen, or other perſons appointed, 
by force may compel him to return and perform quaren- 
tine: and if he ſhall actually eſcape before he hath per- 
formed the ſame, he ſhall be guilty of felony without be- 
neht of clergy. Id. / 10. | 

And by 38 G. 3. c. 33. If any pilot, ſhall conduct any 
veſſel liable to perform quarentine, into any place not 
appointed for the reception of ſuch veſſels, unleſs com- 
pelled by ſtreſs of weather or other accidents of the ſeas; 
he ſhall forfeit lool. / 2. 

And all acts of parliament requiring quarentine, 
ſhall extend to all other diſeaſes declared infectious 
by proclamation, or publication in the Gazette, although 
ſuch diſeaſe may not be deemed the plague. /. 4. 

And the mayor, head officers, and juſtices of the peace 
of every city, borough, town corporate, and places pri- 
vileged, or any two of them, may aſſeſs every inhabitant, 
and all houſes of habitation, lands, tenements, and here- 
ditaments, for the reaſonable relief of perſons infected 
with the plague, or inhabiting in infected houſcs, and levy 
the ſame by warrant ; and if the party to whom the war- 
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rant is directed ſhall not find any goods te levy the ſame, 


then upon return thereof, they ſhall by warrant cauſe the 
perſon to be arreſted, and committed to gaol till he ſhall 


.. 1. 2 3 } 
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And if the inhabitants of ſuch place ſhall find themfelves 
unable to relieve all ſuch perſons, then on certificate there- 
of by the ſaid magiſtrates or two of them, to the juſtices 
of the county of or near the ſaid city or other place, or to 
two of them, they may tax the inhabitants of the county 
within five miles of the place infected, at ſuch weekly 
ſums as they ſhall think reaſonable, to be levied by their 
warrant by ſale of goods, and in default thereof, by impri- 
ſonment as aforeſaid. / 4. | 

And if the infection ſhall be in a town where there are 
no juſtices, or in a village or hamlet z then two juſtices 
of the county may aſſeſs the inhabitants of the county, 
within five miles of the place infected, at ſuch weekly 
ſums as they ſhall think fit, for the reaſonable relief of 
perſons infected: to be levied by their warrant by ſale of 
_ and in default thereof by impriſonment as afore- 

aid. / 5. | b + 

All MN ſaid taxes, ſhall be certified at the next quarte 
ſeſſions, for ſuch town or county reſpectively; and there 
they may order the ſame to continue, or be enlarged or 
extended to any other part of the county, or otherwiſe 
determined. / 6, ; ay 

Officer making default in levying the ſame, ſhall forfeit _ 
10s. to be employed to the charitable uſes aforeſaid. /. 6. 
But it is not ſaid how this penalty ſhall be levied. | 

And the juſtices, mayors, and other head officers may 
appoint within their limits ſearchers, watchmen, exami- 
ners, keepers, and buriers for the places infected; and 
give them directions, and ſwear them for the performance 
thereof. /g. 

If any perſon ſhall conceal from the officers of quaren- 
tine, or convey any letters or goods from any ſhip under 
quarentine, or from any lazaret; he ſhall be guilty of 
felony without benefit of clergy. 26 G. 2. c. 6. /. 18. 

If any officer or other. perſon ſhall imbezil or damage 
any goods performing quarentine, he ſhall pay treble da- 
mages with full coſts. / 11. 

After quarentine performed, and on proof thereof by 
the oaths of the maſter and two other perſons of the ſhip, 
or by the oaths of two credible witneſſes, before the 
cuſtomer, comptroller, or collector of that or the next 
port, or their deputies, or a juſtice near, and that the 
veſſel and every ſuch perſon are free from infection; and 
after producing a certificate thereof figned by the chief 
officer who ſuperintended the quarentine, ſuch officer 
of the cuſtoms, together with the ſaid juſtice, ſhall give 
| | | A cet; 


* 


Plague. 
a certificate thereof (gratis), and thereupon the veſſel and 
every ſuch perſon ſhall be liable to no farther reſtraint. 
J. 13, 14. 1285 * | 

And all goods liable to quarantine ſhall be opened and 
_ aired, as by ſuch orders ſhall be directed; and after ſuch 
order hath been complied with, and a certificate thereof 
given by the chief officer appointed to ſuperintend the 
quarantine and airing of ſuch goods, and proof made 
thereof by the oaths of two witneſſes, before the cuſtomer, 
comptroller, or collector of the next port, or any of their 
deputies, or any juſtice living near; on certificate and 
return of ſuch proof by ſuch cuſtomhouſe officer to the 
commiſſioners of the cuſtoms, they or two of them by 
their order ſhall diſcharge the ſame. /. 15. 

And if any perſon ſhall take any fee for ſuch oath, 
order, or certificate; he ſhall forfeit 1001. half to the 
king, and half to him that ſhall ſue. / 16. 

And if any ſuperintendant of the quarantine, or 
watchman, ſhall in ſuch caſe give a falſe certificate; he 
ſhall be guilty of felony without benefit of clergy. 
+ y | 
f Note; the abovementioned act of the 9 An. was re- 
pealed by the 7 G. A. 1. c. 3. but was revived by the 
8 G. c. 8. which enacts, that neither the ſaid ſtatute of 


the 7 G. nor any thing therein contained, ſhall continue 
in force longer than March 25, 1723.] 


Players, 


FE VERY perſon who ſhall for hire, gain, or reward, | 


act, or cauſe to be aCted, any play or other enter- 
tainment of the ſtage, or any part therein, if he ſhall 
have no legal ſettlement where he acts, without autho- 
rity from the king or the lord chamberlain, ſhall be 
deemed a rogue and vagabond within the 12 An. (which 
act is repealed; but the ſame is re- enacted by the 17 
G. 2. c. 5. Or otherwiſe he ſhall forfeit Fol. in which 
caſe he ſhall not alſo ſuffer as a vagrant. 10 G. 2. c. 28. 
7. I, 2. | * . 
7 Or other entertainment of the ſtage] E. 35 G. 3. K. v. 


Handy. The defendant was convicted in the penalty of 


gol. under 10 G. 2. c. 28. for acting, repreſenting, and 
Vox. III. 2 per form- 
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performing a certain entertainment of the ſtage called 
Tumbling, . &c. at Birmingham; which conviction was 
removed by certiorari, in order to take the opinion of the 
court whether this offence came within the ſtatute. 
L. Kengon, Ch. J. (inter alia) ſaid, I do not think 
that tumbling is au entertainment of the ſtage within 
the meaning of the act: it might equally be aid, 
that fencing on a public ſtage is. By the 3d ſection 
of this act, a copy of the piece to be repreſented is to 
be ſent to the lord chamberlain for his approbation, 
previous to the acting; but no copy could have been 
given of this entertainment. This is a penal act and 
cannot be extended to entertainments which did not 
exiſt when the act was made. Durrf. and Eaſt, 6 vol. 
286. i 5 Pol | | | 
And if any play, or part thereof, be acted in any place 
where wine, ale, beer, or other liquors ſhall be ſolg, the 
ſame ſhall be deemed to be ated for gain, hire, and 
reward. 10 G. 2. c. 28. / 7. : 
And no perſon ſhall for hire, gain, or reward, act or 
cauſe to be acted any new play, or any part therein, or 
any new part added to an old play, or any any new pro- 
logue or epilogue, unleſs a true copy thereof be ſent to 
the lord chamberlaia 14 days before the acting, together 
with an account when and where it is intended to be 
acted, ſigned by one of the managers. /. 3. 
And the lord chamberlain may prohibit the ſame 
as he thinks fit; and if any perſon ſhall act without 
ſuch copy being ſent, or againſt ſuch prohibition, he 
ſhall forfeit 501. and the licence of the playhouſe ſhall be 
void. | 
And no perſon ſhall be authoriſed to act, except within 
the liberties of the city of Meſtminſter, and where the king 
ſhall reſide. / 5. | | = 5 
But by the 28 G. 3. c. 30. it ſhall be lawful for the 
juſtices at the general or quarter ſeſſions, at their diſere- 
tion, to grant a licence to any perſon makiug application 
for the ſame by petition, for the performance of any ſuch 
plays or entertainments of the ſtages as are or ſhall be 
repreſented at the licenſed theatres in Weſtminſter, or have 
been ſubmitted to the inſpection of the lord chamberlain 
as aforeſaid, at any place within their juriſdiction, or 
within any city, town, or place ſituate within the limits 
of the fame, for any time not exceeding 60 days, to 
commence Within the then next ſix months, and to be 
within ſuch four mönths as ſhall be Tpegified in the ſaid 
| : . as. al PF TG Yes i ca w wi | licence, 
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Players. 


licence, ſo as there be only one licence in uſe at the 
ſame time within the juriſdiction ſo given, and ſo as 
ſuch place be not within 20 miles of London or Weft- 
min/ter ; or 8 miles of any patent or licenſed theatre; 
or 10 miles of the reſidence of the king; or of any 
place within the ſame juriſdiction, at which, within fix 
months preceding, a licence under this act ſhall have been 
had and exerciſed ; or within 14 miles of either of the 
univerſities; or within two miles of the outward limits of 
any city, town, or place having peculiar juriſdiction ; and 
ſo alſo as no licence under this act ſhall have been had 
and exerciſed at the ſame place within eight months then 
next preceding. 1. | yY 

Provided, that no ſuch licence ſhall be granted to 
be exerciſed within any city, town, or place having 
peculiar juriſdiction, unleſs proof be made that the 
majority of the juſtices acting for ſuch place have at a 


public meeting ſigned their conſent; or unleſs an expreſs - 


condition be therein inſerted; that the ſame ſhall not be 


valid until approved by the majority of the juſtices of ſuch 
place at a meeting holden. expreſsly for that purpoſe. /. 2. 
Provided alſo, that no ſuch licence ſhall be granted by 


the juſtices within any city, town, or place, unleſs notice 


ſhall. have been given by the perſon applying for ſuch” 
licence, three weeks before ſuch application, to the mayor, 


bailiff, or other chief civil officer of ſuch place, of ſuch 
intended application. . 3. e Eee bac HI aeR 
All the ſaid pecuniary penalties may be recovered in the 
courts at Weſtminfter ; or before twoijuſtices, by the oath 
of one witneſs, or confeſſion, to be levied by diſtreſs; and 
for want of ſufficient diſtreſs, the offender to be committed 
to the houſe of correCtion, not exceeding fix months, to be 


kept to hard labour; or to the common gaol not exceed- 


ing fix months, without bail or mainprize : Perſons ag- 
ieved by order of the juſtices may appeal to the next 

eſſions: The: ſaid penalties to be diſtributed, half to the 

informer, and half to the poor. 10 G. 2. c. 28. / 6. 


But by ſpecial acts of parliament playhouſes are per- 


mitted to be erected in particular places. 


Plate. See Cxciſe. 
Poiſon. See Yomiride. 
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| polygamy, y 54 oc e 
Bigamy end Rig gur i is, where 4 man. has two wives fuceeſMivety ; 3 
polygamy. Polygamy, where he hath ſeveral wives at the ſame 
time: but they are | commanty confounded one with the 
other 10 
"By the 1 Ja. c. 11. If a ny perſon "ths bis majeſty's 
demnians of England and Wales being married, ſhall marry 
4 any, perſon, the former huſbend or wife being alive ; every ſuch 
4 


" 


nce ſhall he felony, and the perſon fo offending ſhall ſuffer 

eath as in caſes of felony ; and ſhall be fried 7 in 155 county 

ubhere he or ſhe was apprehended, as i if a offence had been 
committed in ſuch county. 

Provided, that this ſhall not extend 10 any perſon, whoſe 
buſband or wife ſpall be continually "Og 2 2571 the ſeas 
far ſeven years together : 

Or whoſe huſband or wife ſhall abſent him or berſel If the 
one from the other, for ſeven years together, in any part within 
his majeſly's daminions, the one of them not knowing the other 
to be living. within that time : 

Provided, alſo, that this ſhall not eyed ts any perſon that 
Hall be at the time of ſuch marriage rere by any ſentence” 
in the. eccleſiaſtical court. : | 
Or to any perſon where the farmer marria ge hath been by 
ſentence in the eccigſi N court Klerus to be void and of no 
effect: 

, to ay perſon. by eo PRA rave marriage had or 
made within age of. conſent, 
| Provided alſo, that no attainder for this offence made felony 
55 this at ſhall work any e 2 bleed, loſs of 4 dower, or 
di Blei o heirs. 


Af any * within bbs majeſty 5 b f England 
ond Wales] If the firſt marriage was beyond ſea, and the 
latter in England, the party may be indicted here, 
becauſe ** latter marriage makes the offence; but if the 
firſt marriage was in Angland, and the latter beyond ſea; 
it ſeemeth that the offender cannot be indicted here, 


becauſe the offence was not within the Pn Kely, 
79, 80. 


Being married} This extends to a margage de fatto, or 
voidable by reaſon of ain affinity, or ſuch like; 


for 


* 
2 


Polygamy, 


for it is a marriage in judgment of law untit it be avoided; 
and therefore, antigen neither marriage be de jure, yet 
they are within this ſtatute. 3 It. 88. | 

Bu t there muſt be aCtual proof of the marriage z for in 
this caſe the circumſtances of cohabitation and reputation 
are not ſufficient. Bur. Mangf. 2057. 


Shall marry any perſon, the former buſband or wife being 


alive] If a man marrieth a wife, and then marrieth another, 


the former wife being living, and then ſuch firſt wife dy- 


ing he marrieth a third, the ſecond wife being living; this 
"marrying of the third is not felony, becauſe the marriage 
with ſuch ſecond wife was merely void : but otherwiſe it 
would have been if he had married the third, the firſt and 
7 wife being living. 1 H. H. 693- 


\ Every fuch offence foall be filong] And —_ ſecond mar- 
riage is merely void. 3 It. 88. 


And the perſon fa offending hall ſuffer death as in caſes of 
felony] Yet 4 ſhall have the os. of clergy ; the ſame 


being not excluded by expreſs words. 3 1. 89. 


And ſhall be tried) The firſt and true wife is not to be 
allowed as a witneſs againſt the huſband ; but it ſeemeth 
clear, that the ſecond wife may be admitted to prove the 


ſecond marriage, being not ſo much as his wife de Jaclo. 
1 H. H. 693. | 


In the county where be or foe was apprehended) This is 
added only cumulative; for he may be indicted where 
the ſecond marriage was, though .he. be never appre- 


hended; and fo be proceeded "m to outlawry. 
1 H. H. 694. 


Shall not extend to any perſon whoſe huſband or wife 
Hall be continually remaining beyond the ſeas for ft em years 
together) And in this caſe notice that he or ſhe is living, 


is not material, ireſpeQt to 9 beyond ſea. 
3 Inſt. 88. 


_ Beyond the ſeas] And this, although it be within the 
king's dominions; as in New England, * 1 H. H. 
693. 


Or Thoſe huſband or wife ſhall abſent him or bel the 
one from the other, for ſeven years together, in any part within 

Pis majeſty dominions, the one of them not Beben the other 
| 2 3 to 
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et tboro. 1 H. H. 694. | art ago 
Wer to any perſon by reaſon of any former marriage had ar 


men and labourers, ſee title Servants, 


Polygamy. 


to be living zoithin that time] So that in this caſe notice is 


material, and makes the offence. 3 J,. 88. | 
Shall not extend to. any perſon that Hall be at the time of 
ſuch mayrirge divorced by any ſentence in the ecclefiaftical 
court] And this is intended a divorce not a vinculo matri- 
monii, for then without the aid of any proviſo either may 
freely marry ; but it muſt be intended of divorces, a men/a 


made within the age of conſent} If the man be above four- 
teen and the wie under twelve, or if the wife be above 
twelve and the man under fourteen, yet may the huſband 
or wife ſo above the age of conſent diſagree to the eſpou- 
ſals, as well as the party that is under the age of conſent; 
for the advantage of diſagreement muſt be reciprocal. 
And ſo it was reſolved by the judges and civilians, 
T. 42 Eliz. in the King's Bench, in a writ of error 
between Babington and Warner. So as if either party be 
within age of conſent, it is no former marriage within 
this act. 3 . 89. e 5 . 
And whereas the puniſhment of perſons convicted of 
felony under the ſaid act of 1 J. 1. c. 11. has not proved 
effectual to deter wicked perſons from being guilty of the 


_ Taid offence; it is enacted, that if any perſon after 1916 


May 17 9 5, being married, or which afterwards ſpall marry, 
the former huſband or wife being alive, and ſhall be convicted 
thereof under the ſaid aft, fhall be fubje and liable to the 


t fa 4 penalties, paint, and puniſhments, as by the laws now 


in force perſons are liable to who are convicted of grand or 


petit larceny. 35 G. 3. c. 67. ſ. 1. 


| Pond. See Game, 


' (CONCERNING the binding and ordering of pariſh 


and other apprentices, ſee title Appzentices, 
Concerning the filiation and maintenance of baſtard 


children, ſee title Baſtards, . 


6 £ 


Concerning the ordering of ſeryants, and dther work- 


For 


Poor. (Overſeers.) 


For theſe do fall in with this title, no further than as 
they happen to become poor: Upon which account their 
ſettlements are here treated of; but nothing otherwiſe in 
particular concernin them. 

It is to be noced in this place, that the ſtatute of 
22 G. 3. c. 83. eſtabliſhes many new regulations with 
regard to the maintenance of the poor; but as that ſtatute 
leaves it optional in any pariſh or other place whether they 
will adopt theſe regulations or continue in the preſent 
mode, it is judged requiſite for the preſent to preſerve 
this title unaltered, further than by inſerting at the end 
of it an account of the faid ſtatute of 22 G. 3. which 
being, as it were, in its probationary ſtate, remains as the 
ſubject of future conſideration, 

It may be proper here to take notice of the 16 G. 2. 
c. 18. which enacts, That juſtices may do all things ap- 
pertaining do their office, ſo far as the ſame relates to the 
laws for the relief, maintenance, and ſettlement of the 
poor; or to any laws concerning parochial taxes, levies, 
or rates, notwithſtanding they are rated or chargeable 
with the rates within any place affected by ſuch their 
acts. Provided, that this ſhall not empower any juſtice 
for any county at large to act in the determifiation of 
any appeal to the ſeſſions of ſuch county, from any 
order, matter, or thing, relating to any ſuch pariſh, town- 
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Juſtices although | 
rated may act in 
ſeveral parochial 
matters, 


But not in ap- 
peals. 


ſhip, or place, where ſuch juſtice is ſo charged or 


chargeable. 


Of this extenſive title it is propoſed to treat in the 
following order: That is to ſay, 


I. Concerning the appointment of overſeers, with 
their duty thereupon. 
I. Of ſettlements. 
III. * removals. 
IV, Of the poor rate, and other helps towards their 
relief. 
7. Of ho ee and ordering of the poor. 
VI. Of the overſeers' account. 
VII. Penalty of overſeers for the negleF of their 
duty. 
VIII. Indemnity of churchwardens and overſeers i in 
the performance of their 220 


2 4 72 Appoint- 


Statutes con- 
cerning the 
appointment of 
over ſcers. 


Poor. (Overſeers.) 


J. Appointment of overſeers, with their duty there- 
. 

Anciently, the maintenance of the poor was chiefly 
an eccleſiaſtical concern. A fourth part of the tithes in 
every pariſh was ſet apart for that purpoſe. The miniſter, 
under the biſhop, had the principal direction in the diſ- 
poſal thereof, aſſiſted by the churchwardens and other 
principal inhabitants. Hence naturally became eſtabliſn- 
ed the parochial ſettlement. Afterwards, when the tithes 
of many of the pariſhes became appropriated to the 
monaſteries, thoſe ſocieties had fome ſhare likewiſe (by 
reaſon of the ſaid tithes, and other donations for that 


| purpoſe) in the relief of the poor. And the reſt was 


made up by voluntary contributions. ——By the ſtatute 
of the 27 H. 8. c. 25. The churchwardens or two' other 
of every pariſh were to make collections for the poor on 
Sundays,—By the 5 & 6 £4.6. c. 2. The miniſter and 
churchwardens were annually to appoint two able perſons 
or more to be gatherers and collectors of alms for the poor. 
hy the 5 El. c. 3. The pariſhioners were. to chuſe 
the ſaid collectors and gatherers for the poor. — By the 


14 El. c. 5. The juſtices were to appoint collectors for the 


poor within every pariſh; and were alſo to appoint 
the overleer of the poor, whole office was nearly the 
{ame as it 1s at preſent, except only for colleCting 
the money, which was done by the aforeſaid gatherers or 
collefors,—By the 18 E/. c. 3. The juſtices were to, ap- 
point collefors and governors of the poor ——By the 

9 El. c. 3. The churchwardens of every pariſh, and four 


ſublantial houſehoulders there, being ſubſidy men, or for 


want of ſublidy men, four other ſubſtantial houſeholders, 
to be nominated yearly in Eaſer week by two juſtices 


( Q.) were to be called over/eers of the poor of the fame | 


pariſh,———And fo it continues with ſome ſmall varia» 
tion, by the ſtatute of the 43 El. c. 2. as followeth: 


T he churchwardens of every pariſh, and four, three, or teuo 


ſubſtantial houſeholders there, as ſhall be thought meet, having © 


reſpef to the greatneſs of the pariſh to be nominated yearly in 
Eaſter aweek, or within one month after Eaſter, under the hand 
or ſeal of tao or more juſtices of the peace in the ſame county, 
whereof one to be of the quorum, dawe/ling in or near the pariſh 
or diviſion, ſhall be called qverſeers of the poor of the ſame pariſh, 
43 El. c. 2. f. 1. | 
8 | And 


Poor. (Overſeers.) 5 2 4s 


And by the 13 & 14 C. 2. c. 12. Whereas the inbabit- 
ants of Lancaſhire, Cheſhire, Derbyſhire, Yorkſhire, 
Northumberland, the biſboprict of Durham, Cumberland, | 
and Weſtmorland, and many other counties in England and 
Wales by reaſon of the largeneſs of the pariſhes, cannot reap 
the benefit of the ſaid ac of the 43 El. it is enaed, that all 
and every the poor, needy, impotent, and lame perſons, within 
every townſbip or village within the ſeveral counties aforeſaid, - 
Hall be maintained, provided for, and ſet on work, within the 
ſeveral and reſpectiue townſhip and village, wherein he ſhall 
p habit, or wherein he was laſt lawfully ſettled ; and there ſhall 
| be yearly choſen and appointed two or more overſeers, within 
every of the ſaid townſhips or villages reſpectiueiy. ſ. 21. 
And by the 17 G. 2. c. 38. In every townſhip or place 
where there are no churchwardens, the overſeers alone may att 
in all reſpecti as churchwardens and overſeers may do in other 
places, by virtue of this or any former act. ſ. 15. | 
And F any overſeer ſhall die, or remove, or become inſolvent, 
before the expiration of his office, two juſtices (on oath thereof 
made) may appoint another in his ſtead. ſ. 3. 

And if in any place there ſhall be no ſuch nomination of over- 
feers as is before appointed, every juſtice of the diviſion ſhall for- 8 
feit 5 1. to the poor of ſuch place, to be levied by the churchwar- 

dens and overſeers, or one of them, by diſtreſs, by warrant 
from the ſeſſiont. 43 El. c. 2. ſ. 10. 


The churchwardens)] Theſe (as is above obſerved) were Every church- 
overſeers of the poor long before this ſtatute of the 43 El. wunden. 1 
And hereby they need no formal appointment to the office ** © 
of overſeer, but the ſtatute declares them to be ſuch, and 
requires others to be added to them by the nomination of 
the juſtices. 5 | 


Of every pariſh] In the caſe of the King againſt Sever Muit be aparifh, 1 
and Arnold, T. 29 F 30 G. 2. two juſtices appointed townſhip, or | 
Seven and Arnold, ſubſtantial houſeholders in the 22 * 
of the Tower within, otherwiſe called the pariſh of St. Peter ad 
vincula, to be overſeers of the poor of the ſaid ꝓrecinct. It 
was objected, that this appointment is not warranted by the 
ſtatute, which requires that the churchwardens of every 
pariſh, and four, three, or two ſubſtantial houſeholders 
there, ſhall be appointed overſeers of the poor of the ſame 
pariſh. Mr. J. Deniſon delivered the reſolution of the 
court (Ryder Ch. J. being dead, but concurring with the 
other juſtices before his death) : 'This is not a good ap- 

intment under the 43 El. c. 2. which requires them to 
be appointed within a pari/b neither is it good * the 

atute 


Poor. (Gverſeers.) 


ſtatute of 13 r4 C. 2. c. 12. which fays, that there 
ſhall be yearly appointed two or more overſeers within 
every townſhip and village reſpectively. Precin# is a word 
of ambiguous ſignification; it is not a boundary of any 

ariſh or vill; it may be more than a pariſh, 'or- may be 
Laa If it was a pariſh or vill by reputation, it might have 
been good (Cro. Car. 92. 394.); but the court cannot 
intend this precinct to be a vill, and the words of the ſta- 
tute ought to be purſued. Neither will the words other- 
viſe called the pariſh of St. Peter ad vincula, aid the want of 
this in the appointment: for in all conſtructions of alias dict. 
the words that go before the alias dict᷑. muſt be preſumed 
to be true; as in an indictment, the addition of the party 
not coming till aſter tlie alias dict. will vitiate the indict- 
ment, for what precedes the alias dict. is the true and pro- 
per appellation. If in this cafe the alias dict. had come 
after the pariſh of Sr. Peter, it would have done. And the 
appointment was quaſhed. - M. S. 

E. 8 G. King and the inhabitants of Rufford. A man- 
damus was directed to the juſtices of the peace of the county 
of Nottingham, reciting that within the vill of Rufford, in 
the foreſt of Sherwood, there are divers ſubſtantial free- 
holders, able to contribute to the maintenance of the poor, 
and that there are no churchwardens or overſeers to make 
a rate, and that there are poor unprovided for ; therefore it 
commands them to appoint overſeers. They return that 
the vill of Ruford is part of no pariſh, but time out of 
mind has been extraparochial, without church, chapel, or 
parochial rites, and that there never have been any over- 
ſeers of the poor; and for that cauſe they cannot appoint. 
And there having been only an extrajudicial opinion of the 
court, in the caſe of Dolting and Stokeland, H. 11 Ann. (a) 
that overſcers of the poor might be appointed in an extra- 
parochial place; the court directed an argument, that the 
point might be ſolemnly determined. And after argument 
and confideration of all the ſtatutes relating to the poor, 
the eourt were of opinion, that the powers given by the 43 
El. to be executed in pariſhes, were by the 13 & 14 C. 2. 
extended to all townſhips and villages, whether parochial 
or extraparochial : that although moſt of the foreſts in 
England are extraparochial, yet notwithſtanding they ought 
to maintain their own poor ; and conſequently overſeers 
might be appointed ; for which purpoſe in this cafe a 
peremptory mandamus was awarded. Str. 512. | 


U 
* 


Fl (a) Pal. this ſame title. $ID 
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Poor. (Overſeers.) 


For the ſtatute directeth overſeers to be appointed with- 
in the ſeveral townſhips and villages-within the ſeveral 
counties (without ſaying, within the ſeveral pariſbes in the 
ſaid counties); ſo that if it is a townſhip or village, and 
ſuch townſhip or village is within the county, it ſeemeth 
not to be material whether it is within any pariſh or not. 
But a townſhip or village it muſt be. As in the caſe of 
Denham and Dalham, E. 8 G 2. The queſtion was, 
whether Southwwold park, being an extraparochial place, 
conſiſting of two houſes; and about 300 acres of land, was 
ſuch a place as was liable to maintain its own poor. By 
the court, It is now a ſettled point that the juſtices may 
appoint overſeers in extraparochial places, but ſuch place 
muſt come under the notion of a town or village. It 
is difficult to define exactly what is a townſhip or village; 
this muſt be left to the judgment of the court, upon the 
circumſtances of the caſe ſtated. The notion of a villa 

according to the ancient law, is a tithing conſiſting of ten 
families, and the conſtable properly is the head of the tith- 
ing. By the 43 Elig. there mult in every place be at leaſt 
two overſeers; and where there are only two houſes, the 
whole pariſh in ſuch caſe muſt be perpetual overſeers, and 
there 1s no perſon over whom they can have juriſdiction, 
nor any to chuſe them but themſelves. And it was ad- 
judged, that two houſes are not within the rule, ſo as to 
come within the notion of a townſhip or village. And the 
like was ſaid to have been adjudged in the caſe of Belvoir, 
MH. 2 G. 2. where there were two houſes, the duke of 
| x 3h and an alehouſe. Str. 1004 Bur. Settl. 

af. 35. icht | | 
05 the caſe of Stole Prior and Grafton, E. 10 G. 2. 
The manor of Grafton, an extraparochial place, once con- 
ſiſting of a capital meſſuage and three keepers' lodges in the 
park, now diſparked and conſiſting of five dwelling houſes 
and farms, occupied by five ſeveral tenants, but never hav- 
ing had any overſeers of the poor or other officer, till the 
_ overſeer now appointed for the purpoſe of the preſent 
removal, was adjudged by the juſtices to be a townſhip or 
village within the ftatute, unto which a removal might be 
made. It was moved to quaſh the orders of the juſtices, 
and a rule was made to ſhew cauſe 3 and afterwards the 
rule was made abſolute, without defence, Burr. Settl. 

Caf. 101. | | 
In the caſe of K. and the inhabitants of Welbeck, M. 
14 G. 2. A mandamus was granted, ſuggeſting that there 
are ſeveral houſcholders and farmers inhabiting and 3 
8 Within 
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within the village of }elbech, able to provide for the poor ; 
and" therefore commands the juſtices to appoint overſeers 
of the poor. To this it is returned, that Welbeck is extra- 


| parochial and is not, nor ever was reputed to be a village 
or townſhip, and therefore they cannnot appoint any per- 


ſons to be overſeers. And upon argument this was held 
to be a good return. For though it doth not anſwer the 
ſuppoſal of the writ, as to there being ſeveral ſubſtantial 
houſeholders and farmers ; yet it anſwers the point in the 
13614 C. 2. c. 12. by ſaying it is no townſhip or village, 
or reputed as ſuch: and it is to ſuch places only that we 
can ſend a writ. Str. 1j. 
T. 3 C. 3. K. v. Shortuler and Atter. Two juſtices ap- 
point Thomas Showler and John Atter overſeers of the poor 
of the towuſhip or village of Haugh. The ſeſſions, upon 


appeal, confirm the appointment, and ſtate 6 that 


it appears to them, that the ſaid place called Haug conſiſts 
of a capital meſſuage, in which Thomas Showler in the ſaid 
appointment named, with all his family, dwells; and of 
two ſmall aneient cottages; and of one other ſmall cot- 


tage lately built (all which cottages are let, along with 


the ſaid capital meſſuage and the farm thereunto belonging, 
to the ſaid Thomas Showler); and of another tenement part 
of the ſaid capital meſſuage; and all of them inhabited by 
families; and that one of the cottages is inhabited by the 
faid ohn Atter, who is a day-labourer, and his family; 
and another of the ſaid cottages is inhabited by another day- 
labourer and his- family; and the other of the ſaid cottages 
is inhabited by a ſhepherd and his family; and the tene - 
ment, part of the ſaid capital meſſuage, is inhabited by a 
poot widow and her ſive children: All which occupiers of 
the faid cottages, and of the ſaid tenement part of the ſaid 
<capitah meſſuage, are under-tenants to the ſaid Thomas 
-Shinwler.———lIt was moved to quaſh theſe orders, for that 
me facts ſtated ſhew that this place is neither a townſhip 
nor a village. And the court were clearly and unani- 
mouſly of opinion, that both theſe orders ought to be diſ- 
charged. L. Mansfield obſerved, that by this method a 
place might be made into a village, which in fact was not 
fo; and the inhabitants of it might by this contrivance 
withdraw themſelves from contributing towards the 
fupport of the poor of their pariſh. Burr. Mans. 
1391. þ & 

Ln in the caſe of K. v. juſtices of Bedfordſhire, E. 


226.3. it was holden, that in order to obtain a mandamus. 


to compel juſtices to appoint overſeers of the poor, it muſt 
(275 4 | | be 
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be expreſsly ſworn, that the place in queſtion either is, or 
is reputed to be a vill. Cal. Caſ. 167. 22 

Alſo in the caſe of K. v. juſtices of Peterborough, H. 
23 G. 3. on ſhewing cauſe againſt a rule which had been 
obtained for a mandamus, to require the appointment of 
overſeers of the poor, for a certain vill or townſhip called 
Peterborough Minſter, it appeared that it was an extraparo- 
chial place containing upwards of 60 acres of ground, upon 
which were 25 dwelling houſes at leaſt, beſides poor houſes, 
of the annual value of 4ol. at leaſt ; that theſe houſes are 


inhabited, except in the inſtance of the biſhop and three of 


the prebendal houſes, altogether by laymen or by ſtrangers 
to the catheral, and moſtly perſons of fortune, who keep 
ſervants that acquire ſettlements therein. That the poor 
have been ſupported from ſome fund belonging to the dean 
and chapter; that there never was any conſtable or other 


civil officer appointed for the ſaid precinct, or any over- 


feer of the poor or churchwarden ; nor had the inhabitants 


ever contributed to the relief of the poor within the pre- 


cinCt, or been called upon fo to do. L. Mansfield. 
This ſpace comprehends no more than the ſite of the 
cathedral and the area round it, and conſequently was in 
former times within ſanctuary, and as ſuch ſacred and in- 
violable as the church itſelf. In modern times, to be ſure, 
there is no ſuch thing as ſanCtuary, but theſe places have 
throughout all ages without interruption enjoyed thoſe 
immunities, as Weſtminſter Abbey now does and other 
places of the like nature. The ancient inns of court, tho" 
not exactly upon this principle, have alſo at all times been 
privileged ; and a ſimilar exemption was not queſtioned 
in a late caſe K. v. Gardner, with reſpect to that part of 
the court and garden ground of Catherine Hall in the 
univerſity of Cambridge, which lay within the old and 
extraparochial part of that foundation, Would you ſay 
that Chriſtchurch in Oxford is a vill? I am not ſatisfied 
that this place is a vill, and the party applying don't even 
call it ſo. The other judges concurred. Rule diſ- 
charged. Cal. Caf. 238. 5 . 
Four, three, or two] In the caſe of K. and Harman, M. 
13G. 2. An appointment of five overſeers was thought 
to exceed the direction of the ſtatute; but inaſmuch as. 
the 13 & 14C. 2. impowers the juſtices to appoint two or. 
more (indefinitely) in townſhips or villages, and it hath 
been the cuſtom in large pariſhes to appoint more than 


four, the court would. not quaſh the appointment, S./. 
C. 2. 148. 4 


— 


But 
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But in the caſe of the King againſt Loxdale and others 
H. 30 G. 2. on a rule to ſhew cauſe why an appointment 
of five overſeers for the pariſh of St. Chad in Shrewſbury 
ſhould not be quaſhed, it being objected that this appoint» 
ment was not warranted by the ſtatute of the 43 Elia. 
By L. Mansfield Ch. J: Upon reading the above caſe of 
the King and Harman, I find it was preſſed in that caſe, 
that the uſage had been for more than four overſeers to be 
appointed; and Sir John Strange was inſtructed to argue 
it upon that head, on this maxim, that communis error 


facit jus. In the printed caſe of the King and Harman, it 


is ſaid, the court refuſed to quaſh the order. But this is 
a miſtake. Being defirous to know the uſage in a variety 


of pariſhes, we deſired the agents to inquire what hath been 


the uſage in the large pariſhes in London and Weſtminſter, 
and more particularly with reſpect to the different pariſhes 
in Shrewſbury. The reſult is, in Shrexw/bury it appears there 
are four pariſhes, in which the number of overſeers has 
never exceeded four ; but the pariſh of St. Chad, in which 
the preſent diſpute ariſes, has five for one year only: In the 
rey of St. Andrew's, Holborn, there are eight overſeers; 

ut then there are three diviſions there, and overſeers for 
each; and orders of removal are made from one diviſion 


to another: In St. Giles's, eight overſeers; but in 1756, 


only four were appointed by the juſtices, and four more 
ferve voluntarily as aſſiſtants : In other pariſhes no more 
than four. This account that has been given us is very 
ſatisfactory, for it lays the uſage out of the caſe, and proves 


It to have been the contrary way. This brings me to con- 


ſider what are the authorities and judicial precedents in this 
caſe. And this ſeems to be quite a new and original caſe, 
on which there .has never been any judicial opinion given. 
There never was any doubt till the caſe of the King and 
Harman ; and there the court gave no determination on 


the validity of the appointment, as appears by the rule, 


« and the court will further conſider of the order.” 'The 
caſe of the King and Befland, H. 18 G. 2. was very dif- 
ferent from this; there it was impoſſible to have more than 
one overſeer. But there was no judicial opinion in that caſe, 
ſo that neither of theſe two caſes hath any determination 
extending to the preſent caſe. This caſe therefore being 
an original one, it muſt be determined on the true conſtruc». 
tion of the ſtatute of the 43 Eliz. which may be called, The. 
great-conſtitution of the ſyſtem of law concerning the poor. 
To incline the court to conftrue this act with à latitude, 
two other clauſes have been mentioned, that have 75 
| | I 
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held merely directory: One is, with reſpect to the time of 
appointing; now the preciſe time is not of the eſſence of 
the thing, where third perſons, and innocent ones, are af- 
fected. As in the caſe of the town of Launcgſton, 1 Rolle 
Abr. 513. An appointment after the time was held to be 
good, rather than defeat the intent of the charter, and leave 
the corporation deſtitute of a magiſtrate by another con- 
ſtruction. So in the caſe of the King againſt Sparrow and 
others (Str. 1123.) (a), where the overſeers were appoint- 


ed more than a month after Zaffer ; and to have ſaid in 
that caſe, that there could not have been an appointment 


after the time, would be to ſay that there is no remedy for 


the neglect of the juſtices to appoint within the time. The 
other clauſe is, to be nominated by the juſtices in or near. 
This is a looſe indefinite expreſſion. If a juſtice lives 20 
miles off, if there is none nearer, he muſt be ſaid to be 
near. It is a word of relation, I do not ſee how this 
clauſe could be conſtrued otherwiſe. And though ſome 
part of the act ſhould be conſtrued to be directory, yet it 
cannot from thence be inferred that the whole is ſo. It is 
a rule of conſtruction, that where perſons, as juſtices, com- 
miſſioners, or the like, have a ſpecial authority by ſtatute, 
they have no power but under that ſtatute; and if the thing 
is done otherwiſe, and not agreeable to the ſpecial autho- 
Tity, it is void. There is no room for the diſtinction, that 
there muſt be negative words to circumſcribe the power. 
It was ſaid at the bar, that if a man has a power originally, 
and an act of parliament gives him ſomething leſs than he 
had before; there, without negative words, the act will 
not take away that which he had before. But it can never 
be neceſſary for the act to ſay a man ſhall not do what 
he could not do before. The meaning of the legiſlature 
was not to leave the juſtices an abſolute diſcretion, but 
to confine their diſcretion not to exceed four, nor to ap- 
point leſs than two. There is another rule of conſtrue- 
tion: Where there are at different times different ſtatutes 
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bankrupts, ſome of which are te mporary, are in par! materia, 
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and ſhall be taken together. Thus all the ſtatutes ſince 
the reformation concerning the poor I conſider as a new 
body of poſitive law, and they muſt be taken together. 
By the 39 £liz. c. 3. four overſeers were to be appointed, 
and there was no latitude at all. If the queſtion had ſtood 

upon that ſtatute, the juſtices could not appoint a greater 
number. There is a late inſtance : By the Britiſh muſeum 
act, 26 G. 2. c. 22. the truſtees, or the major part of them, 
were to do certain acts. It was found impoſſible to get 
the major part of them together, and they were forced to 
apply for a new act, 27 G. 2. c. 16. giving power to the 
major part of the truſtees then preſent, not leſs than ſeven, 
to do thoſe acts. It is plain to me, that in making the 
43 Eliz. the legiſlature had the 39 Eli. under their con- 
templation. They refer to it; and the 43 Eliz. was not 
to commence' till the Eaffer following. The 39 Ez. 
expired with the ſeſſion in December > They therefore 
continued the 39 Eliz. till the Fafter ſollowing. This 
clearly accounts for the expreſſion four, three, or two; 
rather than two, three, or four; (for there is a great dif- 
ference between theſe two expreſſions ;) and points out to 
a demonſtration what the legiſlature meant. Pariſhes 


were not ſo populous then; and four were thought too 


many; and therefore the 43 Elia. gives a latitude to 
appoint fewer, and direQts the juſtices to be governed by 
the greatneſs or fmallneſs of the pariſh. It has been 
contended, that the 13 & 14 C. 2. is a legiſlative expo- 
fition of the 43 Eliz. I do not ſee that that ſtatute will 
wy the queſtion one way or the other. That ſtatute is to 
make each townſhip in the nature of a ſeparate pariſh ; 
and ſays, that two or more overſeers ſhall be choſen in 
each townſhip. I liſtened'for a caſe to ſhew that in theſe 
townſhips they could appoint five. Upon inquiry, it 
does not appear that more than two have been appointed. 
The ſtatute of C. 2. refers you, as to the appointment, to 
the ſtatute of the 43 Eliz. by expreſs words, and this 
Teference is the ſame as repeating the ſtatute, It was ob- 
ſerved that there has been a great latitude in the conſtruc- 
tion of C. 2. thatis, that it hath been extended to counties 
Not therein named. - But it would have been abſurd to ſay, 


That that ſtatute, reciting an inconvenience in Wales, ſhould 


extend to ſome other place only. The ſtatute made in 
the year 1740, for the pariſh of St. Martin's in the Fields, 
has great weight with me. This proceeded from a convic- 


tion in thoſe that applied for the act, that they could not 
appoint more than four. It ſhews that the parliament 


thought 
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thought it was a real doubt, and that they thought it 
neceſſary that there ſhould be a boundary; for they have 
not left it at large, but confined the pariſh not to exceed 
nine overſeers. There gre two acts which paſſed after 
the caſe of the King and Harman and the act for St. Mar- 
tin's pariſh, in the 17 C. 2. to remedy ſome inconveni- nees 
relating to the overſeers, with regard to rates and other 
matters : and yet they make-no alteration in the number 
of overſeers. In the pariſh of. St. Clement's Danes, they 
have reſtrained themſelves to four ever ſince. And the 
preciſe number is not immaterial, as was ſaid at the bar, 
either to the parties themſelves, for it is a burthenſome 
office, and the more there are at the ſame ti:ae, the quicker 
will the rotation be; or to the pariſhes for whom the 

are truſtees, for a truſt is not the better diſcharged by a 
greater number than by a few. There may be more ex- 
pence in a larger number. 'They may be obliged to divide 
themſelves into ſeparate quorums; which is no immaterial 
conſideration to the perſons with whom they ate to act. 
If five may be allowed, there will be no boundary, and 
then there will be great inconveniences. Upon the whole, 
the words are preciſe ; and the uſage, which alone occa- 
ſioned my doubt, turns out the other way. This appoint- 
ment is not warranted by the 43 Eliz. Mr. J. Deniſon 
was of the ſame opinion. He ſaid, if this had been a 
matter of doubt, 'it is ſtrange that it ſhould never have 
come before the court before the caſe of the King and Har- 
man, in the 13 G. 2. In that caſe they did not quaſh the 


appointment, for the ſake of the poor of that particular 


pariſh, This is an original creation of the juriſdiction for 
the maintenance of the poor. The number of overſeers is 
the eſſential part of the conſtitution. Where a juriſdiction 
is created by ſtatute, you cannot vary from it. This oſfice 
is partly miniſterial and partly judicial, The ſtatute of 
13 & 14 C. 2. is tied up according to the rules of the 


43 Elia. and one of the rules is the reſtraint. As it has 


reſted ſo long, I am of opinion an appointment of five 
overſeers cannot be warranted. By Mr. J. Fofter: I 
never had a doubt. The court has gone hitherto upon the 
prudential reaſon of not overturning the rates of ſo many 
pariſhes. In queen Elizabeth's time there were no large 
and populous pariſhes in great towns and cities. There 


| were indeed pariſhes of large exteF in the country; but 
they are provided for by the 13 & 14 C. 2. If any incon- 


veniences ariſe from having too few officers in particular 


pariſhes, you muſt apply to parliament, It would produce 
| Aa 
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confuſion to have more officers. The 43 Elia. is the firſt 
ſtatute now in force, but not the firſt which provided fot 
the poor. It does little more than make the 39 Elia. per- 
petual. And there were ſeveral ſtatutes before that. — 
By Mr. J. Wilmot : The circumſtance that made me 
doubt was, the notion of an uſage to have more than four 

overſeers in large pariſhes. The words of the act are ſo 
ſtrong, that had the uſage been otherwiſe, I ſhould have 
doubted whether that could have controuled them: but 

the uſage being to appoint but four, it furniſhes a ſtrong _ 
argument. And the act for St. Martin's is a ſtrong in- 
ſtance of the ſenſe of the legiſlature. The parliament find- 
ing two patochial officers, to wit, the churchwardens, 
added others for the parochial adminiſtration, The 43 
Elia. relaxes the 39 El:z. and gives a diſcretion within the 

number four. In the 18th clauſe, with reſpect to the iſland | 

of Fowlneſs in Eſſex, a power is given to the juſtices to ap- 4 

point ſuch a number of overſeers as the exigencies of the 

place ſhall require ; which ſhews that where the legiſlature 

meant an indefinite number, they have expreſſed it. In 

general it would be inconvenient to have an indefinite 

number; it would not leſſen the burden; nor would the 

pariſh have a greater ſecurity z for each man is anſwerable 

only for the money he receives, and - accountable for his 

own acts only. Bur. Manif. 446. 

? H. 32 G. 3. K. v. Morris. R. Morris being a ſubſtantial 

3 houſeholder of the pariſh of Llangendecin in Caermarthen- 

| ſhire, was appointed overſeer of the hamlet of Valendre in 

the ſaid pariſh; againſt which he appealed to the next ſeſ- 

ſions, where the appointment was confirmed with coſts, 

ſtating it to be © on the hearing of the appeal touching the 

appointment of R. Morris as one of the overſeets of the 

tc poor of the hamlet of Valendre, &c.” To the order of 

| |.» ? ſeſhons returned by the certiorari, was annexed a poor rate 

1 made on the inhabitants and all other ſubſtantial houſe- 

| holders in the parith of Llangendecin, towards the relief of 

F the poor; and in that part thereof which reſpected Valendre 

hamlet Morris was rated. 3 made ſeveral objec- 

tions to this appointment. L. Kenyon Ch. J. (ſtopping 

Bearcroſt contra) This court has invariably made a diſtinc- 

tion between orders of juſtices and convictions, and ſaid, 

that every thing is to be intended in ſupport of the former. 

As to the firſt objection, that this is only an appointment 

of one overſeer, in ſapport of which K. v. Loxdake 

(above) was cited; I well remember that that caſe under- 

went a great deal of diſcuſhon in We/iminfer Hall, 2 
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the determination of that caſe I ſubſcribe my opinion, that 
there muſt be four, three, or two, overſeers appointed 
under 43 Elix. c. 2. But it never has been determined 
that they muſt all be appointed by one inſtrument. And 
here we are not left to conjecture that no other perſon was 
appointed overſeer of this place, for it appears on the order 
of ſeſſions, that this was an appeal of one of the over- 
ſeers of Yalendre.” Then it was objected that this was not 
a townſhip or vill, but only a hamlet : but vill“ and 
c hamlet” are in common acceptation uſed as ſynonimous 
terms. If, indeed, the ſeſſions had ſtated ſpecially in their 
order that this was not a vill, we ſhould have been bound 
to quaſh the appointment; but as it may be a vill, we are 
now to intend it for the purpoſe of ſupporting the order; 
and if we were to look at the rate, which indeed ſhould 
not have been returned by the certiorari, the appellant there 
appears to be rated for property {in Valendre. And I am 
glad to find that the ſeſſions are authoriſed by 17 G. 2. 
c. 38. to give coſts. Both orders confirmed. Durnf. and 
Eaft, 4 V. 550. 1 | | 
Subſtantial houſeholders there) M. 20 G. 2. Caſe of the 
overſeers of Weobly in Herefordſhire. There were two ſets 
of overſeers appointed, and both quaſhed ; one, becauſe 
the perſons appointed were deſcribed only as principal 


:nhabitants inſtead of purſuing the words of the ſtatute, 


which are, ſubſlantial houſeholders : And the other, becauſe 
it only called them ſubſtantial houſeholders, without ad- 
ding there, or in the pariſh; and this too was not in the 
body of the appointment (as it ought to be) but only in the 
direction at the foot of it. Str. 1261, 
And abundance of other orders have by the court of 
king's bench been quaſhed from time to time, for not ſet- 
ting forth that the perſons appointed were ſubſtantial 
houſcholders. | 
And it ſeems not to be ſuſſicient that the party appointed 
is an inhabitant for part of the year only, but he ought 
to be generally reſident there; and therefore the court of 
king's bench ſeemed to diſcountenance a pariſh in chuſing 
a citizen of London, who only refided with them in the 
ſummer, to be overſeer ; but the order being bad in other 
reſpects, no judgment was given upon this point. Carth. 
161. X. and Moor. | | 
And in the caſe of X. v. Stubbs, E. 28 C. 3. Which 


was, that Aline Stubbs, widow, and two day-labourers (de- 


4 ſcribing them to be ſubſtantial houſeholders) were ap- 
pointed overſeers for the townſhips of the monaſtery of 
4 Aa 2 Ronten 
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bey; one of them was à ſervant to Mrs. Suböt, 


and rented a ſmall houſe only, and ſomething more than 


Whether a wo- 


man may be ap- 


pointed an over- _ 
ſeer. 


an acre of land, where he lived, with his wife and family, 
and was poor; the other was a labourer and poor, but the 
houſe in which he lived, with four or five roods of land he- 
longing to it, was his own property. — By the court, the 
word ſub/antial is a relative term; if there were a great 


many opulent farmers, then the appointment of day la- 


bourers might be improper : but here, there were no other 
perſons to ſerve. No better perſons can be had than the 
place affords ; and the want of them is no reaſon why the 
poor ſhould not be provided for; and the appointment 
was confirmed. Durnf. and Eaſt, 2 V. 395. 

With reſpeC to a woman being appointed an overſeer, it 
hath been determined as follows: A mandamus was moved 
for to the juſtices to nominate two ſubſtantial houſeholders 
to be overſeers of the poor of the pariſh of Chardfleck in 
the county of Dor/et; and there was an affidavit, that at a 


meeting of the pariſh after Zafter laſt, a man and a woman 


were elected overſcers; and at a meeting of the juſtices 


they approved of the man, and refuſed the woman, as 


being an unfit perſon to ferye as overſeer; and the old 
overſeers refuſing to nominate any other, the juſtices ap- 
proved of the man only. By Powel J. A woman is not 
to be an overſcer of the poor, and there can be no cuſtom 
in a pariſh to put her in, becauſe of her being an houſe- 
holder. And Parker Ch. J. directed, that the pariſh 
ſhould apply to the juſtices to have another nominated, aud 
if they refuſed, then to apply to the court for a mandamus 
the next term. E. 10 An. 16 Viner, 415. 

And in the above caſe of K. v. Stubbe, E. 28 G. 3. 


Alice Stubbs, widow, with two day labourers, were ap- 


pointed overſeers of the poor for the townſhip of the mo- 


naſtery of Ronton Abbey; on appeal to the ſeſſions, this 


appointment was confirmed, ſubject to the opinion of this 


court, on the following caſe: The townſhip of the mo- 


naſtery of Ronton Abbey is an extra-parochial place, con- 
taining three houſes only, and about four or five hundfed 
acres of land. Thoſe three houſes are reſpectively occu- 
pied by the appellants. Mrs. Stubbs lives in the abbey 


houſe, and occupies- the greateſt part of the land within 


the townſhip.—Several objections were made to this ap- 
ointment ; one of which was, to the appointment of Alice 


Stubbe, who being a woman, could not legally be appointed 


to ſuch an office. Aſbbunſt J. delivered the opinion of the 


court. — The only qualification required by the 43 wm 
| ; | hat 
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that they ſhould be ſubſlantial houſeholders : it has no refer- 


- ence to ſex. The only queſtion then is, Whether there is 
any thing in the nature of the office that ſhould make a 
woman incompetent ? and we think there is not. There 
are many inſtances where, in offices of a higher nature, 


they are held not to be diſqualified ; as in the caſe of the 
office of high chamberlain, high conſtable, and marſhal ; 
and that of a common conſtable, which is both an office 
of truſt, and likewiſe, in a degree, judicial. So in the caſe 
of the office of ſexton. As to the above caſe, that is no 
concluſive authority. It is to be collected from the caſe, 
that there were other perſons in the pariſh proper to ſerve ; 
and if ſo, the court held the juſtice had not acted impro- 
perly in refuſing to approve of a woman ; where there are 


_ a ſufficient number of men qualified to ſerve. the office, 


they are _ more proper; but that is not the caſe 


here; and therefore, if there is no abſolute E it is 
the caſe. 


proper in this inſtance, from the neceſſity o 
And there is no danger of making it a general practice; 
for as the juſtices are inveſted with a diſcretionary. power 
of approbation, it is not likely, that they will approve of 
ſuch an appointment, when there are other proper objects. 


357 


Therefore we are all of opinion that the appointment 


ought to be allowed, and the order of ſeſſions confirmed, 
Durnf. and Eaft, 2 V. 395. 

Whether a fſtice of the peace may be appointed overſeer, 
ſeemeth not to have been determined. By the tenor of 
the following report, it ſeemeth to be in a great meaſure 


diſcretionary in the juſtices appointing, and in the ſeſſions, 


upon an appeal, to determine whether he is a fit perſon or 
not. H. 30 G. 2. Rex. v. James Gayer, eſquire. Two 
juſtices appointed Mr. Gayer to be overſcer of the poor of 
the pariſh of Roc bear in the county of Devon. The ſeſ- 
ſions, upon appeal, vacate the appointment; ſetting forth, 
that it appearing to them that he was then an acting juſtice 
of the peace for the ſaid county, and alſo a lieutenant of 
marines in his majeſty's ſervice on half pay, and that there 
are other ſufficient ſubſtantial houſeholders within the ſaid 
pariſh for the doing ſuch office, they theretore vacate and 
make void the appointment of the ſaid James Gayer.—On 
a rule to ſhew cauſe, the counſel on both ſides went into a 


long argument, whether the reaſons given were ſufficient ; 


particularly whether the offices of juſtice of the peace, 
and of overſeer of the poor, were compatible, and whether 


Whether a juſ. 
tice may be ap- 
pointed an over- 
ſeer, 


the objection could be removed by appointing a deputy 


oyerſeer; if it could, then, whether a Juſtice of the peace 
An3- was 
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was liable to be appointed overſeer, in order to his execut - 
ing the office by deputy. By L. Mansfie/d Ch. J. The 
general queſtions concerning the incompatibility of offices, 
and the power of appointing deputies, are of a very large 
compaſs indeed; but the preſent queſtion ſeems to me to 
turn in a very narrow ſpace. The ſeſſions, upon an ap- 
peal, have a right to exercife the ſame latitude of diſcre- 
tion, in Judging who are fit to be nominated overſeers, as 
the two juſtices had. They have given their opinion that 
Mr. Gayer was not a proper perſon to be appointed over- 
ſeer. They are not obliged to give any reafon for their 
opinion; becauſe the legiſlature has intruſted them, upon 
an appeal, with the power or authority of appointing over- 
feers. If they had given no reaſon, their order had un- 
doubtedly been good. We muſt have preſumed that they 
ated upon proper grounds. It is true, that where the 
whole reaſon is ſet out, and is clearly wrong, we may and 
ought to quaſh an order manifeſtly made, by miſtake, upon 
an erroneous foundation. But then the bad reaſon given 
muſt appear to have been their only inducement. If there 
may have been other grounds, they ſhall be preſumed ſuf- 
ficient ; and the order ought not to be ſet aſide, becauſe 
ſome of their reaſons, unneceſſarily given, appear to be bad. 
There was no neceſſity for appointing Mr. Gayer. The 
ſeſſions ſtate that there were other ſufficient ſubſtantial 
houſeholders within the pariſh. They might think Mr. 
Gayer, under all the circumſtances, improper unneceſſa- 
rily to be appointed. His being an aCting juſtice of the 
peace, and a lieutenant of marines, might be two circum- 
ſtances, which weighed among others. But it doth not 
follow, neither is it ſaid, that they looked upon both or 


either of theſe reaſons as an exemption from being ap- 


pointed, or a difability to ſerve the office of overſeer ; and 
that they vacated the warrant of two juſtices as illegal upon 
that account. The execution of a diſcretionary power, 
where it is not neceſſary to give a reaſon, ought to be ſup- 
ported, unleſs the whole reaſon is ſet out, and manifeſtly 
wrong. Here, the whole reaſon, upon which the ſeſſions 
acted, is not given. They ſay there were other perſons 
qualified, Suppoſing Mr. Gayer liable to ſerve the office, 
they might think him not ſo proper as many others. And 


| therefore we are not obliged to ſay that the whole reaſon 


they went upon is bad; allowing (for argument) that there 
aroſe no legal objection to the appointment of Mr. Gayer: 
which, I think, there is no occaſion now to examine. 
Mr, J. Deniſon concurred, and faid, They were not 
EEE * 1 8 obliged 
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obliged to give any reaſon at all; and if it be only an im- 
perfect one, we ought not to quaſh their orders. We 
will intend every thing in favour of the juſtices, in their 
orders. Now here, the reaſon doth not appear to be 
a wrong reaſon: It is enough that they judged him an 
improper perſon to be overſeer. — And by the court 
unanimouſly, the order of ſeſhons was confirmed, diſ- 
charging Mr. Gayer from being overſcer. Burr. Mangy, 
245. | 
Note; By 26 G. 3. c. 107. No ſerjeant, corporal, or Militia men 
drummer of the militia, nor any private man, from the fe. 
time of his inrollment until his diſcharge, ſhall be liable to 
ſerve as an overſeer of the poor. /. 130. 
[But the act provides no exemption for the officers.) 
By the 18 G. 2. c. 15. Freemen of the corporation of Surgeons is 
ſurgeons in London, are exempted from the office of over- * 
ſieer of the poor. 


To be nominated early in Faſter week] E. 13 G. K. and When to be 
Clerkenwell. The court ſeemed to think an appointment Pointe. 
of overſeers on a Sunday, to be a good appointment; for 
4 it may be in Zafter week, and this is the firſt day of the 
[2 week. —But the caſe was determined upon another point, 
becauſe they were not ſaid to be /ubRantial houſeholders. 
Foley, 4. | 

T6 thi caſe of K. and Butler, E. 8G. 3. L. Mansfield 
aſked, whether there had been any determination that an 
appointment on a Sunday was good? Mr. J. Alon ſaid, he 
had a note from Mr. J. Bathurſt, of the ſaid caſe of K. 
and Clerkenwell, that an appointment made on Eafter Sun- 
day ſhall be good, it being a work of charity. But L, 
Mansfield ſaid, notwithitanding that reaſon, I ſhould think 
that an appointment on a Sunday is prima facie clandeſtine 
and void. Elack. Rep. 649. 

T. 14 G. 3. K. and the overſeers of Bridgeater.. Upon 
ſhewing cauſe why ſeveral appointments of overſeers ſhould 
not be quaſhed, the caſe appeared to be a conteſt between 
| two adverſe ſets of borough juſtices. Each ſet met before 
\7 midnignt of Zafter-even, and each began making their ap- 
pointment of overſeers the inſtant the clock had ſtruck 
twelve; and ſo kept on renewing the ſame appointments 
for an hour or two. But one ſet of them made a freſh ap- 
pvintment at eight o'clock on the Sunday morning, ſuppo- 
ſing that there might be a conteſt concerning the priority 
of thoſe appointments which were made ſoon after mid- 
night, and perhaps all of them bad. On ſhewing cauſe 
# | . ſeveral 
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feveral cafes were cited to prove the appointments good. 


But by L. Mangfield : The conduct of the juſtices in this 
caſe is a ſhameful proſtitution and abuſe of their office for 
election purpoſes ; and I wiſh any perſon could be found 
who would nndertake to proſecute both parties. It would 
have been more for the intereſt of either ſide, to have 
waited for a legal appointment on the Monday. I do not 
know that there is any authority which ſays, that an ap- 


pointment made on a Sunday is good; but it certainly is 


not a day for ſuch purpoſes as theſe, and therefore I will 
not give my ſanction to any of the appointments, Let all 
the appointments be ſet afide, and a mandamus be directed 

to the juſtices to make a new appointment; and let the 
mayor give two days” notice of the time and place of meet- 
ing for ſuch appointment, The other two judges con- 


curred. Cowper 139. 


Or within one month after Eaſter] H. 13G. 2. K. and 
Sparrow. Upon a rule to ſhew cauſe, why the appoint- 
ment of overſeers for the town of Iich ſhould not be 
quaſhed, the objection was, that the juſtices, upon a man- 
damus directed to them, had appointed overſeers, but that 
it was not within the month after Zafter, but afterwards, 
and that conſequently the appointment was void. But by 
Lee Ch. J. who delivered the opinion of the court; as the 


' Juſtices are puniſhable by the act for not doing their duty, 


it would be a very hard conſtruction to make the appoint- 
ment itſelf void, for it would ſubject the pariſh to very 
great inconveniences, for a thing. which is not in their 
power to prevent. To interpret an act of parliament, we 
muſt conſider the miſchief to be remedied, the remedy 


provided, and the true reaſon of that remedy, In this caſe, 


the defect is, the want of a proper officer to take care of 
the poor. The remedy is, that the juſtice ſhall appoint 
overſeers, and that within ſuch a time. Now the juſtices 
have neglected their duty, in not appointing overſeers 
within the proper time, and by the act have forfeited 51. 
but that doth not make ſuch appointment void. Were the 


© expreſs direction of the act, that they ſhould appoint in 


that and no other time, it would be otherwiſe; but here 
the ſtatute is only directory, and a penalty inflicted on the 


Juſtices for not following ſuch directions. 2 Sz, C. 140. 
Str. 1123. 


Under the hand and ſeal of tavo or more juſtices] M. 13 G. 
Chilmerton and Flagg. The ſeſſions appointed overſeers; 
but the order was quaſhed by the court of king's beneh, 8 

cauie 
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cauſe the ſeſſions have no ns! e in that caſe 
by the ſtatute. 1 8%. C. 260. Foley, 7. | 

And the reaſon is, becauſe-the ſtatute gives a power of 
appealing to the ſeſſions againſt the order of appointment; 
which power by this means would be taken away. 


In or near the pariſh or diviſon! M 13 G. 2. K. and 


Sparrow. An appointment of overſeers, not mentioning 
the juſtices to be of the diviſion, was held to be good 
enough; for that the words in this caſe are only directory. 
2 Se. C. 140. 


In ſome of the ancient ſtatutes, not now in force, as 


particularly the 22 H. 8. c. 12. the juſtices were required 
to divide themſelves, for the better execution of the regu- 
lations concerning the poor. And thence came the clauſe 
in the ſubſequent ſtatutes, that the juſtices of the diviſion 
were to do ſuch and ſuch things. But as there is nolaw 
at preſent which requires them to divide for the aforeſaid 
purpoſes, there is properly no diviſon in the ſenſe which 
the ſtatutes intended ; and conſequently it cannot be 
. neceſſary to ſet forth now, that the juſtices are in or near 
the diuiſion. : 


And many other counties in England and Wales] T. 27 
C. 2. in the caſe of Skil/ingfon and Norton it was held, 
that although other counties in general are here mentioned 
in the recital ; yet the ſtatute doth not extend to any other 
counties but thoſe expreſsly named, none others being 
ſpecified in the enacting part. 2 Lev. 142. 

But afterwards, in the caſe of Dolting and Stoteland, 
H. 11 An. It was held by the whole court, that by 
reaſon of the words [and many other counties in England 
and Wales] the act is general, and extends to other 
counties than thoſe named in the act, otherwiſe it would 
not extend to one county in Wales. Foley, 98, 

And in the caſe of Clifton and Churcham, H. 12 C. 2. 
It was adjudged, that the adt extendeth to all counties, 
being equally beneficial to all; and that the counties there 
ſpecified are mentioned only as inſtances. And Lee Ch. ]. 
ſaid that ſo it was determined, upon great debate and 
conſideration, in the aforeſaid caſe of Dolting and Stoke- 
land; which caſe hath been ever ſince adhered to. 
Andrews, 314. | 


By reaſon of the largeneſs of the pariſhes cannot reap the be- 
nefit of the act of 43 Eliz.] T. 27 & 28G. 2. K. and the 
juſtices of Middleſex. On a rule to ſhew cauſe why a 
mandamus ſhould not go to compel the juſtices to appoint 

| 11 overſeers 
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and have ſepa. Overſeers for the townſhip of Kentiſh Town, it appeared by 


rate overſeers 
appointed, 


the affidavit that this pariſh hath always had two overſeers: 
That a rate has been made as one rate for the whole pa- 
Tiſh : That their appointments have been for the whole 
pariſh, but that each overſeer had collected and paid within 
his own diviſion ; and if at the end of the year there is a 
ſurplus in either of their hands, it is ſo much of it paid 
over into the hands of the other overſeer as to make them 
both equal: That they have one workhouſe; one overſeer 
looks over it one week, the other the next. It was 
objected to this rule, that this ſeparate appointment would 
diſmember the pariſh, which has been united to this time: 
That when the 43 Eliz. was made, and before the 13 & 14 
C. 2. every pariſh maintained its own poor: That the 13 
& 14 C. 2. was made to accommodate large pariſhes, 
where ſome parts lay at a great diſtance from others: and 
it was neceſſary for their convenience to have an increaſe 
of officers: If that ſtatute were to extend to all towns, 
pariſhes, and vills, the populous parts of the pariſhes would 
be moſt burdened, and the outparts of them and the 
reateſt extent of lands would be in a great meaſure ex- 
cuſed : 'To entitle the petitioners to what is now prayed, 
it ſhould be ſhewn that they are ſuch a pariſh as cannot 
receive the benefit of 43 Elia. without the aid of 13 & 
14 C. 2. It is not ſworn that two overſeers are not ſuffi- 
cient : It doth not appear that this vill of Kent;/h Town js 
a diſtinct vill or townſhip ; ſo it is not brought within the 
13 & 14 C. 2. It was anſwered, 'That this writ of 
mandamus determines nothing of itſelf, but is a means of 
trying this fact, and that the juſtices may try the ſpecial 
matters : That this is ſo populous a pariſh that it requires 
more attendance than any in the northern parts which are 
ſpecified in the act. — By the court: If this is a caſe that 


falls within the 13 & 14 C. 2. a mandamus is a writ of 


right, and the court muſt grant it. It has been deter- 
mined, that this ſtatnte is not to be confined to the coun- 
ties mentioned in the ſtatute. Kentiſb Town has never been 
conſidered as a ſeparate diviſion; and the overſeers have 
been uſually appointed for the whole pariſn. What is de- 
clared from the affidavit ſhe ws, that they can do very well 
under the 43 Eliz. without calling in aid the 13 & 14 
C. 2. for they have two overſeers, and the methods they 
have uſed to collect their rates, and to take care of their 
poor, is very juſt and reaſonable. To bring this within 
the ſtatute, they muſt ſhew this to be a diſtinct vill or 
townſhip. We expected they would have ſhewn that ney 
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had ſeparate overſeers, maintained their poor ſeparately, 
and had a ſeparate rate. — And the rule for a mandamus 
was diſcharged. Bolt. 17. | 
H. 5 G. 3. Peart & Weſtgarth. On a ſpecial verdict at 
the Durham aſſizes, it was ſtated for the opinion of the 
court, That the pariſh of Stanbepe, from the 43 Eliz. to 
the 9 G. 1. had one joint appointment of overſeers of the 
oor of the ſaid pariſh ; and during all that time the poor 
of the ſaid pariſh were jointly relieved and maintained by 
intire and general rates upon the whole pariſh: That du- 
ring the time above mentioned, there were four church- 
wardens, and four overſeers of the poor; which four over- 
ſeers were reſpectively nominated out of each of the four 
quarters or diſtricts within the ſaid pariſh : That the ſaid 
pariſh is 20 miles in length from eaſt to weſt, and eight 
miles at a medium in breadth : That in the 9 G. 1. at the 
general quarter ſeſſions for the county of Durham it was 
ordered, that the ſeveral townſhips within rhe ſaid pariſh 
ſhould maintain their poor ſeparately ; and from that time 
there have been ſeparate appointments of overſeers for each 
of the ſaid four quarters or diviſions. The caſe further 
ſtated, that orders of removal had from time to time been 
made fince the 9 G. 1. for the removal of poor perſons 
from one of the ſaid quarters or diſtricts to another, and 
appeals made by one quarter againſt another, concerning 
orders of juſtices relating to the poor of each. The queſ- 
tion was, Whether the ſeveral places or diſtricts were one 
entire pariſh, townſhip, or village ? or whether the ſaid 
ſeveral places, being ſo divided as aforeſaid, conſtituted 
four diſtinct and ſeparate townſhips or villages within the 
13 & 14 C. 2. c. 12, ? —— Againſt the diviſion it was 
argued, that in order to entitle themſelves to a diviſion it 
muſt be ſhewn, that the pariſh was ſo large, that they 
could not otherwiſe have the benefit of the 43 Eliz. c. 2. 
To prove this was cited the above caſe of the King againſt 
the juſtices of Middleſex, relating to the inhabitants of St. 
Pancras and Kentiſh Town, Tr. 1754. That in this caſe 
there are no facts to warrant this diviſion. The ſeſſions 
had no power to make it. Neither the ſeſſions nor this 
court have power to make a diviſion, but upon facts which 
ſhew the pariſh to be ſo large that it cannot have the benefit 
of the 43 Elix. It ſhall be preſumed, that the act may be 
put in force, unleſs the contrary appears. That the truth 
of the matter in this caſe was, that the rich part of the 
pariſh wanted to ſeparate themſelves from the poor part, 
and throw the burden upon them. On the other hand, it 
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was argued, that although it is ſtated that this pariſh was 
one entire pariſh from the 43 Elia. till the 9 G. 1. yet it 
is alſo ſtated, that there were four churchwardens and four 
overſeers, one out of each quarter. As to the caſe of the 
King againſt the juſtices of Middleſex, relating to the inha- 
bitants of Sr. Pancras, the mandamus was denied to ap- 
point overſcers for the north diviſion of Kentiſh Town, be- 
cauſe it appeared, that the pariſh could reap the benefit of 
the 43 Ez. and it did not appear that the north diviſion 
of Kentiſh Town was a townſhip or vill. In the preſent 
| cafe, the order of ſeſſions has been acquieſced under for 
above forty years, during alt which time ſeparate overſeers 
have been appointed. ——By L. Mansfield and the court: 
The policy of this law of the 13 & 14 C. 2. was miſtaken. 
It went upon a wrong principle. The diviſions ought ra- 
ther to be enlarged than diminiſhed. As to the queſtion it- 
ſelf: It ought to appear, that there was inability in the 
ning to have the benefit of the act of the 43 E/iz. Now, 
here, no ſuch inability appears; but quite the contrary, 
for a out number of years. So that there is no found- 
ation for the diviſion, The acquieſcence under it was upon 
a falſe notion, that the ſeſſions had ſuch a power; which 
they had not, And there is no inconvenience in ſetting 
right this wrong ufage which has obtained for forty years. 
Here the foundation is wanting. Therefore they ought to 
appoint overſeers for the whole pariſh. Burr. Mansf. 1610. 
E. 20 G. 3. K. and the inhabitants of Uztoxeter. On 
a rule to ſhew cauſe, why an order of ſeſſions, confirming 
ſeparate appointmentsof overſeersof the poor for the town- 
| ſhip of Uttoxeter and three other diviſions of the pariſh of 
Uttexeter in Staffordſhire, ſhould not be quaſhed, it appeared 
from the ſpecial caſe ſtated by the ſeſſions, that the pariſh 
of Uttoxeter is five miles in length, and five in breadth, and 
contains five ſeveral townſhips : 'That the ſaid townſhips 
are one entire pariſh : That ever ſince the year 1643, they 
have had ſeparate appointments of overſeers in the ſeveral 
townſhips within the ſaid pariſh ; but that until the year 
1730 they jointly relieved and maintained the poor in and 
throughout the pariſh ; but ſince that time they have ge- 
nerally maintained them ſeparately in the ſeveral diviſions. 
In ſupport of the order of ſeſſions, it was argued, 
that it appears from the facts found by the ſpecial caſe, 
that the pariſh hath not had the benefit of the ſtatute of 
43 Eliz. ſince more than four overſeers had been appointed 
ever ſince the year 1643, and that ſtatute doth not autho- 
rife the appointing more than four, Mr, J. Buller ſaid, 
5 Ought 
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Ought it not to have been ſtated in the cafe, as a ſubſtan- 
tive fact, that the pariſh had not had the benefit of the 
43d of Elizabeth? Unto which it was anſwered, that if 


enough is clearly and explicitly ſtated, to ſhew it to be 


the truth, the court will infer it without an expreſs find- 
ing, for the purpoſe of ſupporting the order. The rule 
with regard to orders of ſeſſions is the reverſe of what ob- 
tains in the caſe of convictions. The court preſumes 
againſt convictions, unleſs facts appear ſufficient to ſupport 
them; but an order of ſeſſions is preſumed to be right, 
unleſs the facts ſtated prove it to be wrong. On the 


other hand, in ſupport of the rule for quaſhing the orders, 


it was inſiſted, that the caſe of Peart and Weſtgarth is di- 
rely in point, and that it is clearly eſtabliſhed by that 
caſe, that unleſs the ſeſſions expreſsly ſtate that the pariſh 
hath not had the benefit of 43 Eli. the court will preſume 
that it has: That the ſtatute of C. 2. mentions largeneſs 


as the only reaſon for a diviſion ; and the caſe of Peart and 


Weftgarth ſhews, that the pariſh of Uttoxeter is not too 
large; for there the pariſh' of Stanhope appeared to be 
twenty miles long, and E it was not to be divided, and 
Uttoxeter pariſh is only five miles.—L. Mansfield ſtopped 
the other counſel on the ſame ſide, and ſaid, The caſe of 
Peart and Weftgarth decides the queſtion. It muſt appear 
to the court that-there was a diſability to reap the benefit 
of the ſtatute of 43 Eliz. Here the contrary appears. 


Though there were ſeparate overſeers, there was a joint 
maintenance till 1730. The acquieſcence of the pariſh - 


for a number of years will not alter the law. The caſe of 
Peart and Weſftgarth was well conſidered. The court 
thought the ſtatute of C. 2. proceeded upon a bad principle 


of policy, for that large diſtricts, for the purpoſe of main- 


taining the poor, are much to be preferred to ſmall ones. 
And the order of ſeſſions, and the four appointments 


of overſeers, were quaſhed. Denglac, 332. Cal. Caf. 84. /. c. 


And in the caſe of XK. v. Inhabitants of Beeling, other- 


wiſe Seal, E. 20 G. 3. The ſame point came in queſtion, 


where the court recognized the doctrine laid down in the 


caſe of Peart and Weftgarth, as having fully ſettled the 
matter. Cal. Caf. go. 


But in the caſe of K. v. Sir Watts Horton bart. and an- 


other, M. 27 G. 3. A rule had been obtained laſt term, 
calling upon the defendants, who were juſticesof the peace 
for the county of Lancaſter, to ſhew cauſe why a mandamus 
ſhould not iſſue, commanding them to appoint two over- 
ſeers for the townſhip of Piſſworih in the ſaid county. _—— 
This motion was founded on affidavits, which ſtated, * 

the 
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the pariſh of Middleton conſiſts of eight ſeparate and diſ- 
tint townſhips or villages; to wit, Middleton, T hornham, 
Hopwood, Pilſworth, Birtle cum Bamford, Afbworth, Ainſ- 
worth, and Great Lever; each of which has immemorially 
had a ſeparate conſtable and churchwarden. That Ainſ- 
worth, and Great Lever from time immemorial, and Ab- 
worth for the ſpace of about ſeventy years, have had ſepa- 
rate overſcers. That before the ſeparation of Aſbwortb, 
there was a joint appointment of fix overſeers for the ſix 
townſhips, one out of each, who made a general rate or 
aſſeſſment for the poor of all the fix townſhips; and that 
each overſeer acted within his own townſhip ; but that at 
the end of the year, there was a general ſettlement of all 
diſburſements, and the expences borne equally by all. 
That fince the ſeparation there has been a like joint ap- 
pointment of five overſeers, for the remaining five town- 
ſhips, who have acted in the ſame manner as before the 
ſeparation. That the pariſh of Middleton could not reap 
the benefit of the 43 Elia. in relation to the maintenance, 
relief, and government of its poor, on account of its large- 
neſs, being 14 miles in length, and 10 in breadth, and 
alſo on account of its great population, and becauſe three 
out of the ſaid eight townſhips maintained their own re- 
ſpective poor. That the defendants were requeſted, at the 
laſt annual meeting, to appoint two overſeers for the town- 
ſhip of P:i//worth, which they refuſed. On the other hand 
ſeveral afhdavits were read againſt the rule, which ſtated; 
that the pariſb of Middleton conſiſts of four diſtin and ſe- 
parate townſhips, viz. Middleton, Aſhworth, Ainſworth, and 
Great Lever; and that the toxwn/bip of Middleton conſiſts of 
five ſeparate hamlets, or precins, and not ſeparate townſhips. 
That the rates and aſſeſſments had been made generally for 
the townſhip of Middleton at large, and not for each ſepa- 
rate diſtrict ; and that the overſeers' aceounts had been 
made out in the ſame manner. Erſkine and Shepherd 
ſhewed cauſe againſt the rule, and contended, that in order 
to lay a ground for the court to grant the mandamus, it 
would be neceſſary to ſhew two things; 1/, That this 
diſtrict of Pifavorth is a tuwwnſhip ; 2dly, T hat it eannot 
enjoy the benefit of the ſtat. 43 liz. Bearcroft and 
Cockell, contra, contended, that where there is a conſtable, 
there is neceflarily a townſhip. Here it is agreed on both 
ſides that there is a conſtable. — But what is decifive 
4n the preſent caſe is, that it appears to have been always 
neceſſary for the pariſh of Middleton to have five overſeers, 
which is a proof that it could not enjoy the benefit of the 
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43 Elia. which confines the number to aur. They were 
then ſtopped by the court. Aſhburft J. This is a very 
plain caſe. It has been argued againſt the rule, that if the 
court ſhould grant a mandamus to appoint ſeparate overſeers 
for the townſhip of Pil/avorth, one of the five remaining di- 
tris, it will neceſſarily follow that the others will be en- 
titled to the ſame privilege. But that argument applies 
equally the other way; for as ſoon as the other three town- 
ſhips were ſeparated, the remaining five had a right to be 
ſo. It is clear that the pariſh, as a pariſh, cannot have the 
benefit of the ſtatute 43 £/iz. becauſe it has always had a 
greater number of overſeers than are allowed by that act. 
Therefore upon that ground, as well as upon the former, 
that the other three townſhips have had ſeparate overſeers, 
I am of opinion that the five remaining ones are alſo entit- 
led to have them. Buller J. The parties applying for 
this rule muſt neceſſarily make out two points before they 
can ſucceed. Firſt, that this is a townſhip : And ſe- 
condly, that it cannot have the benefit of the 43 Eliz. 
The laſt is the point which has been moſt relied on: For 
as to the firſt, it certainly is a townſhip. Wherever there 
is a conſtable, there is a townſhip. There may be a conſtable 
for a larger diſtrict than a townſhip, but not for a ſmaller. 
The doubt in many of the cafes, whether ſuch a place was 
a townſhip or not, has ariſen where there was no conſtable. 
'Phen the remaining queſtion is, Whether the townſhip 
of Pil/worth can have the benefit of the 43 Elia. What 
js a decifive anſwer againſt that is, that the other three 
townſhips have ſeparate overſeers : We muſt conſider what 
is meant by the benefit of the ſtatute. It is that the pariſh 
may maintain their own poor, as a pariſh; for unleſs they 
can do it as ſuch, they cannot have the benefit of the ſta- 
tute. Now it is here ſtated, that three of the townſhips 
maintain their own poor; but unleſs they a/ join, they 
cannot reap the benefit of the ſtatute. It has been argued 
that the parties applying for the mandamus ſhould have 
. ſhewn ſpecial reaſons to the court why they cannot have 
the benefit of the ſtatute. But in fact they have done ſo: 
for they have ſtated the largeneſs of the pariſh, and its great 

ulation, which circumſtances are not denied by the 
other fide. Independent of theſe reaſons, another ground 
laid for the mandamus is, that the five remaining townſhips 
require five overſeers. If from neceſſity they muſt have 
five overſeers to govern their poor, that affords a ſtrong 
argument to prove, that even if theſe five comprehended 
one pariſh independent of the other three, yet they could 


not 
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not enjoy the benefit of the 43 Eli. which allows only 
four overſeers. 'The caſes which have been mentioned 
were all rightly decided, but they do not apply to the pre- 
fent. - As to the above caſe of Peart and Weſtgarth, the 
pariſh had enjoyed the benefit of the ſtatute of Elia. for 
120 years. After ſuch a length of time, the court ſaid, 
that they muſt have ſhewn to them ſome ſtrong reaſons to 
induce them to believe that it could not be continued, 
before they would appoint overſeers in a different manner 
from that pointed out by the ſtatute of Elia. notwithſtand- 
ing any intervening cuſtom for 40 years: but no ſufficient 
reaſon appearing, they direCted one joint appointment for 
the whole pariſh. Next, as to the aforeſaid caſe of the 
K. againſt the juſtices of Middleſex, it appeared moſt 


clearly that the pariſh of Kentiſb Town could have the be- 
nefit of the ſtatute of Eliza. There were two overſeers 


appointed for the whole pariſh, which was ſufficient to 


anſwer the purpoſes of the ſtatute. Then as to the 
above caſe of the K. & Uttoxeter, the anſwer to it is, that 
the pariſh did not ſhew that they could not have the 
benefit of the 43 Eliza. Per curiam: Rule abſolute. 
Caſ. by Durnf. & Baß, 3 V. 374- 

Alſo in the caſe of K. v. Leigh, T. 30 G. 3. FJohn 
Blurton, an inhabitant and occupier of lands in the town- 
ſhip or liberty of Field in Staffardſbire, appealed againſt a 
poor rate made by the churchwardens and overſeers of the 
pariſh of Leigh, upon the ground that the townſhip of 
Field was entitled to maintain its own poor ſeparately from 
the reſt of the pariſh of Leigh, within which it was fitu- 
ated. The ſeſſions quaſhed the rate generally, and ſtated 
the following caſe :——-'The pariſh of Leigh is 5 miles in 


length and 44 in breadth. It conſiſts of 8 townſbips. 


The townſhip of Field (one of the 8) is within the ſaid 
pariſh, and conſiſts of 6 farm houſes, with farms thereunto 
belonging, containing 700 acres of land and 3 or 4 ſmall 
houſes. The townſhip of Field for 60 or 70 years (and 
before, for any thing that appears to the contrary) has had 
ſeparate overſeers, and ſeparately maintained its own poor. 
Two overſeers have been appointed for the townſhip of 
Field, and two for the reſt of the pariſh of Leigh. A con- 
ſtable has regularly been appointed for the townſhip of 
Field, and another for the reſt of the pariſh. In 1764 a 
pauper was removed by two juſtices from the pariſh of 
Leigh to the townſhip of Field within the (aid pariſh, from 


weich it does not appear there was any appeal. — Lord 


Kenyon Ch. J. I cannot help regretting that this queſtiog 
FVV e ſhould 
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ſhould ever have been ſtarted, becauſe it tends to diſturb the 
quiet of this place, where the poor have been ſo long pro- 
vided for in a particular way. It is of ſome importance to 
one's own mind, though it cannot indeed affect the deciſion 
of this caſe, that the gentlemen of this county have conſi- 
dered this as an attempt which ought not to have been 
made, as being an innovation on the old ſettled mode of 
maintaining the poor in this diſtrict. There is no doubt 
but that this caſe is within the 13 & 14 C. 2. c. 12. In 
ſome of the caſes it has been made a queſtion whether the 
particular diſtrict were or were not a vill or townſhip ; but 
no ſuch difficulty occurs in this caſe, | becauſe it is ſtated 
as a fact that Field is a townſhip, Then the queſtion is, 
whether at the time of paſſing the ſtatute of C. 2. this di- 
ſtrict was in a ſituation to receive the benefit of 43 E /.? for 
if the pariſh were properly divided at that time, nothing 
which has happened ſince will induce us to make any 
innovation. In the caſes cited, Peart v. Weſtgarth, & K. 
v. Juſtices of Middleſex, it was ſtated that from the time 
of El. down'to the reign of G. 1. thoſe pariſhes had in fact 
reaped the benefit of the ſtatute of El. whereas here, for 
60 or 70 years, and perhaps for a longer period for an 
thing that appears to the contrary, this pariſh has been ſub- 
divided, and has not had the benefit of that ſtatute. This 
therefore is like the caſe of K. v. Sir Watts Horton. It has 


been doubted by country gentlemen whether the poor are 


better maintained in large or ſmall diſtricts, though the 
former has been judicially ſaid in this court: In ſmall di- 
viſions the oſhcers are more attentive to their duty; and in 
the part of the country with which I am acquainted, the 
poor are better provided for in the {mall diſtris. There- 
fore as the uſage in this caſe coincides with our idea on 
the policy, and as we are warranted by the adjudged caſes 
on this point, we think it highly proper that the diviſion of 
this pariſh, which has ſubſilted fo long, ſhould continue 
and conſequently that the order of ſeſſions ſhould be affirm- 
ed. A/bburſt J. Wherever it appears that for any length 
of time the pariſh has had the benefit of 43 E/. it mult be 
ſhewn that from the increaſe of population, or ſome other 
cauſe, it is impoſſible that they can continue to reap the 
benefit of that ſtatute, But that is not the caſe here; and 
nothing can be ſtronger to ſhew that this pariſh cannot 
have the benefit of 43 El. than that in fact they have not 
had it as far back as any memory goes. — Buller J. Before 
a pariſh can be ſubdivided into ſmaller diſtricts for the 


maintenance of their poor, it muſt appear that they carinot 
Vor. III. B b have 
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| have the benefit of 43 El. But it is material to conſider 


the meaning of the phraſe, that a pariſh cannot reap the 


benefit of that ſtatute, It does not mean that it is abſo- 
Jutely, impoſſible for them to maintain their own poor as a 


pariſh, for that would not be the cafe even if the pariſh 
were 100 miles in circumference, but that it is inconvement 
for them fo to do. Now in judging on a queſtion of con- 
venience, there can be no doubts on the facts of this caſe; 


for it is ſtated that for 60 or yo years paſt, and perhaps for 


all preceding times, this pariſh have not maintained their 
own poor jointly. And the ſtrongeſt inſtance of their 


having been ſubdiviced for a long period is the circum- 


ſtance of the pariſh at large having removed a pauper into 
this particular diſtrict, as a place liable to maintain its 
own poor ſeparately. I entirely agree with my Lord Ch. ]. 
that greater care is taken of the poor in ſmall than in large 
diſtricts. And if in any caſe we were to find that it was 
formerly inconvenient to the pariſh at large to maintain 
their own poor jointly, though it were convenient for them 
to do ſo now, we would not aſſiſt them in overturning the 
old practice for that would operate as a diſcouragement 


to the efforts of individuals to reduce the poor rates which 
have ſucceed-d in many ſmall diſtricts. I even go further; 


for though it ſhould appear that a pariſh had enjoyed the 
benefit of 43 El. yet if they could not now conveniently 
maintain their own poor jointly, we would permit them to 
divide.themfſelyes, provided there be ſuch legal diviſions in 
the pariſh as are capable of ſupporting their own poor ſe- 
parately under the proviſions of the ſtatute C. 2. Groſe], 
In determining this queſtion, I ſhall not proceed on any 
ſpeculation of my own ; for the act of parliament itfelf 
has ſuppoſed that the largeneſs of a parith may be a good 
reaſon for dividing it, Though if I were to give my own 
opinion of the policy of the law, I ſhould not heſitate to 


lay, that from my own experience J have found that the 


poor are better provided for in ſmall than in large diſtricts. 


The queſtion here is, whether it does not appear that the 


pariſh cannot have the benefit of theſtatute of E..? and lam 
clearly of opinion that on theſe facts they cannot, For in 
the brit place it does not appear that the pariſh have ever 
as a parih maintained their own poor. And in the next 


Place, it is ſtated that in 1764 a pauper was actually re- 


moved from the pariſh at large to this very townſhip, which 
is an admiſſion on their part that they had no right to call 
on this qiſtrict to contribute to the general poor rate of the 

. | | 1 pariſh, 
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pariſn. Order of ſeſſions confirmed. Durnf. & Eft, 
IV. 746. | 


E. 31 G. 3. K. v. Newell, Two juſtices allowed a 
poor rate for the pariſh of St. Giles in Reading, includin 
the hamlet of W/h:tley, Berks. The ſeſſions on the _ 
of Thomas Newell! confirmed the rate, and ſtated the fol- 
lowing caſe :—The pariſh of Sz. Giles, Reading, lies partly 
within the borough of Reading, and partly without. The 
hamlet of Whizley is that part which lies without the bo- 
rough, is about 3 miles ſquare, and has immemorially had 
a ſeparate conſtable, and churchwarden, but no other 
church than that which is common to the pariſh at large. 
And the hamlet people have been uſed to attend the veſtr 
meetings of the pariſh at large at the church, bur the 


people of that part of the pariſh out of the hamlet never 


attended the hamlet meetings; for which hamlet meetings, 
to chooſe officers for the hamlet, notices were publiſhed 
in the church on the Eaſter Sunday in every year. From the 
year 1648 to the time of trying this appeal the inhabitants 
of the hamlet part of the pariſh have had overſeers of the 
poor ſeparately appointed for the hamlet, and choſen at 
meetings of the hamlet people only ; the number of which 
overſeers has varied from that time. The hamlet have in 
every year had either two or three overſcers, except in four 
different years at different intervals, when they had one. 
Such overſeers have ſeparately diſtributed and laid out the 
money within the hamlet, aud their accounts have been 
ſeparately kept, and ſeparately allowed by the juſtices ; 
and it does not appear that any interference has ever been 
made in the diſtribution or accounts by the payers in the 
borough part of the pariſh, except at the general ſettlement 
of accounts, as hereinafter mentioned. The part of the 
pariſh lying within the borough has during the ſame time 
invariably had one churchwarden and three overſeers; and 
ſuch overſeers of the borough part have acted upon their 
ſeparate rates, and in their diſtributions and accounts, 
diſtinctly from the hamlet and the inhabitants or overſcers 


of the hamlet, except that the oyerſeers of the borough 
have afforded relief to the poor perſons belonging to the 


hamlet part of the pariſh when reſident in the borough, 


and have indemnified themſelves out of the general fund 


ariſing ſrom the poor rates, collected as well inthe borough 
part as in the hamlet part of the pariſh, at the general ſet- 


tlement of accounts as hereinafter mentioned. Certificates 


have in various inſtances ſince the year 1709 been ſepa- 


ately granted by, and directed to the overſeers of the 


Bb 2 | _ hamlet 
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hamlet of Whitley to and by the overſeers of divers other 
ariſhes; but it does not appear that a certificate has ever 
ee granted by or to the overſeers of Mpitley to or by the 
overſeers of that part of the pariſh which lies within the 
borough. Orders of removal have been made both from and 
to the hamlet of Mhilley, and the paupers removed accord- 
ingly without appeal; particularly in 1755 an order of re- 
moval unappealed from was made from the pariſh of Sz. 
Lawrence, Reading: and in 1774 another order was made 
from the pariſh of St. Mary, in Reading: But it doth not 
appear that orders of removal have ever been made from or 
to the ſaid hamlet to or from that part of the pariſh of &. 
Giles which lies within the borough, In 1649 the follow- 
ing order was made, vis. © April 23, 1649. Whereas at 
« the quarter ſeſſions holden for the county of. Berks the 
c 2d of April inſtant, the difference of the rates concern- 
te ing the poor of the pariſh of St. Giles between the liberty 
& of Whitley and the other inhabitants within the borough 
6 of Reading in the ſaid pariſh was referred to us; we, 
ce upon hearing all parties, do order that the inhabitants 
« within the liberty of Whitley ſhall, according to a former 
&« order, pay the yearly ſum of 20l. 4s. 4d. monthly, ap- 
& portioned according to the ſtatute towards the relief of 
te the poor of the pariſh of St. Giles; and that the inha- 
ce bitants of the pariſh within the borough ſhall pay the 
* yearly ſum of 351. and in caſe the ſaid ſums ſhall not 
ce be ſufhcient for the relief of the poor of the pariſh, 
ce then the liberty of M hitley and the other inhabitants of 
* St. Giles ſhall pay proportionably according to the former 
& ſums; and in the mean time the overſeers of Hille 
&« having ſeen the accounts of the overſeers of the pariſh of 
« St. Giles, and finding the neceſſities of the poor do require 
„it, ſhall pay forthwith their proportionable arrears.” 
Signed by two juſtices. Ever ſince that order was made, 
the directions contained in it have been obſerved by the 
two parts of the pariſh of St. Giles in regard to their re- 
ſpective contributions to the poor, and they have paid ac- 
cordingly, the hamlet 5 parts, and the borough part; parts 
of the whole expences incurred by the poor of both parts 
of the pariſh: he 4vhole expences when incurred, being com- 


 puted into one integral ſum, the overſcers of the hamlet part 
and thoſe of the borough part have accounted with each 


other reciprocally, according to the above proportion. 


There has been for ſeveral years and now is a poor-houſe 


in that part of the pariſh of Sz. Giles which lies within 
the borough, in which the poor both of that part and the 
ED hamlet 
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hamlet part of the pariſh have been jointly maintained, 
and the expences attending ſuch maintenance have been 
defrayed by the two parts of the pariſh reſpeCtively, accord- 
ing to the proportions of 5 to 3. The overſeers of the 
hamlet have uniformly, as far as any evidence could be 
had, made rates ſeparately for the hamlet, and it does not 
appear that- fince the year 1648 the perſons living in the 
hamlet have ever been charged by a rate made by the 
overſeers of the pariſh till the rate now in queſtion. In 
the year 1740 a rate was made in the hamlet, and aQed 
under, intitled, “ A rate made by the churchwardens and 
*« oyerſcers of the poor of the hamlet of Vhitley in the 
© pariſh of Sz. Giles, Berks, as well towards the neceſſary 
« relief and maintenance of the poor of the pariſh as of 
ce the hamlet, after the proportion of gd. in the pound, 
« charged on the inhabitants of the hamlet 3” and ſuch 
has been in general the mode of intitling all the rates made 
in the hamlet part of the pariſh to the time of the preſent 
rate, In purſuance of 26 G. 3. c. 56. ſeparate returns 


were made by the pariſh of Sz. Giles and the hamlet of 


Whitley, as diſtinctly maintaining their own poor. The 
inhabitants of Yhitley, thinking themſelves aggrieved by 
continuing the payment of ; of the general expenditure, 
in Sept. 1789 the officers of the hamlet gave notice to the 
officers of the borough part of the pariſh that they would 
not pay any rate made by the latter, or contribute to the 


relief of the poor within the borough part, (except of thoſe 
belonging to the hamlet of Mhitley which ſhould from time 


to time be in the poor-houſe of the pariſh of St. Giles, for 


which expence they would contribute their fair proportion 


according to any rate which ſhould be agreed upon, ) it 
being their intent to apply all future monies raiſed by a 
poor rate intended to be ſeparately made for the hamlet to 


the relieving of the poor only who ſhould belong thereto 


ſeparately, and without the interference of the pariſh of 
St. Giles. After this notice had been given, the hamlet of 
Whitley made a rate, intitled, “ A ſecond rate or aſſeſſ- 
« ment made the 2d of Far. 1790, by the overſeers of 
&« the hamlet of }/hitley, for the neceſſary relief of the poor 
&« of the hamlet, at a proportion of 28. in the pound,” 
which was duly publiſhed. And after this notice, the 
next rate but one made by the borough part of the pariſh 
of St. Giles was the rate in queſtion, and which was intit- 
led, „A rate for the relief of the poor of the pariſh of 


« St. Giles, in Reading, including Mhitley hamlet part of 


„the ſaid pariſh, 8&c.” but it does not appear that any 


former rate for the borough part of the pariſh, made uſe of 
f B b 3 i | the 
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the words, including Whitley hamlet part of the pariſh.” 
The appellant Newell has no property within the pariſh 
of St. Giles within the borough, but is an inhabitant of 
the hamlet, and is charged with the rate appealed from, 
for his property within the hamlet. He is charged alſo to 
2 rate which has been made by the overſeers of the hamlet 
for the ſame period, which. has alſo been regularly pub- 
liſhed. Mr. Nezve/l, conceiving that he was liable only to 
the laſt rate, and not to the rate made by the overſeers of 
that part of the pariſh of r. Giles within the borough, 
appealed againſt it. L. Kenyon, Ch. J. The caſe 
cited from Raymond, 476, would have great weight in the 
deciſion of a caſe where the facts are the ſame: there the 
court proceeded on the ground of there being diſtinct 
officers, diſtinct rates, and diſtinct accounts but in theſe 
diſtricts there are not diſtinct accounts, but on the con- 
trary there is one eint account for both. On the facts 
diſcloſed in this caſe it does not appear that thoſe two 
diſtricts, which compoſe one pariſh, cannot have, or is 
it ſtated that in point of fact they have not had, the benefit 
of the 43 £12. but on the contrary, almoſt every fact in 
the caſe goes to eſtabliſh this point, that they have ſquared 
their conduct rather by that ſtatute than by the ſtatute of 
C. 2. For if they had proceeded on the latter, there 
would have been no communion between them, and the 
would have acted to all purpoſes as if they had been per- 
fectly diſtinct pariſhes. It is indeed ſtated that there have 
been removals to Whitley from ſeveral different pariſhes: 
but it is not pretended that there ever was one from 
St. Giles Reading. Probably diſtant pariſhes may have 
been deceived by theſe diſtricts having ſeparate overſeers, 
and have concluded from thence that they were ſeparate 
ariſhes: but their miſconception cannot vary the caſe. 
The material facts in this caſe are all included in thoſe 


few lines which follow the order in 1649. To that order 


I only refer as a date in the caſe; for it is extra- judicial: 


but it is ſtated that © ever ſince that order was made, the 


directions coutained in it have been obſerved by the two 
parts of the pariſh of Sr. Giles, in regard to the reſpec- 


tive contributions to the poor; that they have paid 
. accordingly, the hamlet ; and the borough part 5 of the 
whole expences incurred by the poor of both parts of the 
; pariſh ; the whole expences, when incurred, being computed 
into one integral ſum ; and that the overſeers of each part 
have accounted with each other.” Then it appears to 
have been only one diſtrict, affording one integral fund 


- Or 
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for the poor of both pariſnes; and that when one part 
has over- paid its proportion the other has repaid it: but 
it was merely for their own convenience that they have 

ſubdivided themſelves, as is frequently done in other pa- 
riſhes, where one overſeer agrees to ſuperintend one part 
of the pariſh and another the reſt. But with regard to 
the proportions agreed upon in 1649, which each diſtrict 
was to pay; thoſe indeed would not be binding at this 
time, if upon enquiry it ſhould appear that they are 
unequal, conſidering the preſent circumſtances of the pa- 
riſh; If that had appeared in the caſe, which is attempted 
to be inferred from it, that theſe diſtricts cannot reap the 
benefit of the ſtatute of Elia. the objection would be well 
founded, but it appears that they have had the benefit of 
that ſtatute. The only circumſtance that can bear the 
ſemblance of an argument againſt this deciſion is, that theſe 
diſtricts have had more than 4 overſeers: but that appeared 
to be the caſe in ſeveral other pariſhes, on enquiry direct- 
ed by L. Mansfield in K. v. Loxdale (a): So that though 
it may be a very material ingredient in theſe caſes, it is not 
a deciſive one. As therefore it is not ſtated as a fact in 
the caſe that theſe diſtricts cannot reap the henefit of the 
43 Elia. but as it appears (on the contrary) from all the facts 
conſidered together, that they have had the benefit of it, 
we ſhould overturn all the authorities if we were to deter- 
mine that theſe diſtricts might now be ſubdivided. Ab- 
hurſt J. One material fact is wanting in this caſe, which 
occurred in the above caſe of K. v. Sir W. Horton, where 
it was ſtated that thoſe townſhips could not reap the 
benefit of the 43 of FXliz. The juſtices at the ſeſſions 
ſhould have found that fact one way or the other. But, 
tho” they have not directly ſtated that fact, they confirmed 
the rate which was made for both the diſtricts together; 
which rather ſhews that in their opinion theſe places could 
have the benefit of 43 Eliza. What is deciſive in this 
caſe is, that it does not appear that theſe diſtricts have 
ever acted ſeparately, but on the contrary that they have 
had one joint ſum for the poor of both parts of the pariſh, 
and that they have ſettled their accounts at the end of each 
year. Gro J. (5) Nothing is itated in this caſe to 
fatisfy my mind that this pariſh cannot reap the benefit 
of 43 Elix. but that on the contrary they have in point of 
fact had it, except in one or two inſtauces where they have 
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acted otherwiſe merely for their own convenience. In 
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; | the firſt place, tkere have never been any removals from 
| . | one diſtrict to the other ; next, all the poor have been 
li maintained together in one poor-houſe ; and the inhabit- 


ants of the hamlet have conſtantly attended the veſtry 
meetings of the pariſh. Now theſe three circumſtances 
convince me that this parith can have, and have had, the 
benefit of the ſtature of Elia. If they could not, the 
juſtices at the ſeſſions ſhould have ſaid ſo : but they ſeem 
to have entertained a different opinion by confirming the 


rate. Order of ſeſſions confirmed. Durnf. and Eaſt, 
4 V. 266. 


If in any place there ſhall be no ſuch nomination as is before 
appointed] That is, in Eaſter week, or within one month 
after Eaſter. For the clauſe doth not ſuppoſe that no 
overſeers at all are appointed within ſuch place, but onl 
not within ſuch time; for the penalty is required to be 
levied by the churchwardens and overſeers, or one of them. 


Every juſtice of the diviſion ſhall forfeit 5 l.] This proceeds 
upon the ſuppoſition of the juſtices being obliged to di- 
vide; for in that caſe the appointment was to be by the 
| juſtices in or near the diviſion, and not otherwiſe : But now 
I the juſtices at large are all equally concerned : and there- 
I fore it ſeemeth, that this penalty cannot now be levied on 
. any particular juſtice. But if in any place no overſeer 

k ſhall be appointed, a mandamus will go to the juſtices at 
= large, to compel them to appoint. 
Warrant for re- And that the juſtices may know what perſons are fit to 
—_ lis of be appointed overſeers, it is uſual and requiſite for them to 
| INTE iſſue their precepts in ſome ſuch form as here followeth ; 
lf VIZ. 


| 3 4 
| | 'To Henry Wilkinſon, gentleman, high 
Weſtmorland. conſtable of Kendal Ward, within the 

| | ſaid county, 


W E two of his majeſly's juſtices of the peace for the ſaid 
county, one whereof is of the quorum, do hereby require 
| | . you forthwith, upon your receipt hereof, to iſſue your warrants 

of to all the petty conſtables within your ſaid ward, in the form 
| i or to the ect, according as npon this our warrant is indorſed : 


Given under our hands and ſeals the === day 7 


: 
- 
: 
* 
4 
i 
* 
l 
1 
— 
* 
1 
4 
| 1 
4 
4 


The 
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The form of the ſaid high conſtable's warrant to 
the petty conſtable, 


Weſtmorland 
N d. To the conſtable of 


BY virtue of a precept from two f his majeſly's juſtices 4 
the peace in and for the ſaid county (one whererf is of t 
quorum) to me directed, you are hereby required immediately, 
upon fight hereof, to give notice to all and every the overſeers 
the poor within your conſtablewick, that they make out a lijt in 
writing of a competent number of ſubſtantial houſeholders within 
their reſpective diſtricts, and deliver in the ſame to the ſaid 
\ Juſtices and others his ſaid mayeſly's juſtices of the peace for 
the ſaid county, at in in the ſaid county, on 
the day of at the hour of in 
the forencon of the ſame day ; to the end that out of the ſaid lift 
the ſaid juflices may appoint other overſeers of the poor for the 
year then next enſuing. And be you then there, to certify what 


you ſhall Have done in the premiſes. Herein fail you not. 
Given under my hand the . 


of our Lord a 


day of —— ill the year 


Henry Wilkinſon, high conflable. 


And the form of an appointment of overſeers, clear of 
the objections above mentioned, may be thus: 


Weltmoriand. WE two of his majeſly's juſtices of the 
| peace in and for the ſaid county, one 
whereof is 35 the quorum, do hereby nominate and appoint 


A. O. and B. O. being ſubſtantial houſeholders of the pariſh 
[or townſhip) of in the ſaid county, to be overſeers of 


the poor of the ſaid pariſh [or townſhip] according to the 
direction of the ftatiite in that caſe made and provided. Given 
under our hands and ſeals (within a month after Eafter). 


But by a remedial clauſe, in the act of the 17G. 2. c. 38. 


it is enacted, that he diſtreſs for the poor rate ſhall not be 
deemed unlawful, for any defect or want of form, in the war- 
rant for the appointment of overſeers. 1. 8. 

F any perſon ſhall find himſelf aggrieved, by any act done 
by the ſaid juſtices he may appeal to the general quarter- 
Jeffeons, whoſe order therein ſhall bind all parties. 43 El. c. 2. 


* * 


4 


Form of an ap- 
pointment of 
overleers. 


Appeal againſt 
the order of ap- 
pointment. 
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If any perſon] In the caſe of K. v. Thomas Forefl and 
others, it was adjudged, that the pariſhioners as well as 
the oveyfeers who are appointed, may appeal to the ſeſſions 
againſt the appointment made by the juſtices: And the 
court ſaid, it might happen that the pariſhioners might 
feel themſcives aggrieved by the magiſtrates appointing 
impropet perſons, as for inſtance, perſons who were 
inſolvent, and ſuch like. Durnf. and Eaſt, 3 V. 38. 


To the general quarter ſeſſions] This clauſe leaves the ap- 


. peal at large, and doth not reſtrain it to the next ſeſſions: 
But the above mentioned act of the 17 G. 2. directs the 


appeal to be to the next ſeſſions, but yet not in negative 
words, ſo as to ſay, that it ſhall be at the next ſeſſions, 


and not otherwiſe. 80 that both may ſeem to ſtand well 


together; and then the ſenſe of the ſtatute of the 17 G. 2. 
will be this, That the appeal againſt any thing done or 
omitted by the overſeers or juſtices, in caſes wherein no 
appeal is given by former ſtatute, muſt be to the next 
ſeſſtons only, becaufe the clauſe which gives the appeal, 
limits it to ſuch next ſeſſions: but in caſes wherein an 
appeal is given by former ſtatutes, ſuch appeal may be to 
the next ſeſſions according to this claufe, or may be ac- 
cording to the directions of ſuch former ſtatutes. And in 
truth many acts of the churchwardens and overſeers may 
be ſo contrived, that they cannot be known before the 


next ſeſſions, and it would give them a great opportunity 


of fraud, if they might be ſafe by concealing ſuch practices 
until the time of appealing to the next ſeſſions ſhould be 


expired. But then, in the caſe before us, there is no 


Overſeer re- 
i fuſirg to take 
3 the office. 


104 Overſeerzꝭ gene- 
ral duty. 


power to award coſts, unleſs the appeal be to the next 


ſeſſions by the 17 G. 2. | 
M. 14 G. 2. K. and Jones. A perſon was indicted, 


for not taking upon him the oſſice of overſeer; and by the 


court it was held to be an offence indictable; for that 


although the ſtatute appoints a penalty, yet that penalty 
is not for refuſing to take the office; but for neglect of 


duty in that office: and where a ſtatute commands a 


thing, and appoints no penalty for diſobedience, ſuch 
offence is indictable as a contempt of the law, 2 Sep. 


C. 187. Str. 1146. 


The overſeers thus appointed, and taking upon them 


the oflice, ſhall 2vizhin 14 gays receive the books of afſ./[ments 


and of accounts, from their predeceſſors, and what money and 
materials fball be in their hands, and reimburſe them their 


arrears. 17 G. 2. c. 38. ſ. 1. 11. 13. | = 


And 


* 
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And they ſhall take order from time to time, with the conſent 
of two ſuch juſtices as aforeſaid, for ſetting to work the children 
of all ſuch whoſe parents ſhall not by the ſaid-churchwardens 
and overſorre, or the greater part of them, be thought able to 
keep and maintain them ; and alſo for ſetting to -vork all ſuch 
perſons, married, or unmarried, having no means to maintain 
them, and uſing no ordinary and daily trade. Which ſaid 
churchwardens and overſeers, or ſuch of them as ſhall not be let 
by fickneſs or other juſt excuſe, to be allowed by tao ſuch juſ= 
tices, ſhall meet at leaſt once a month, in the church, on Sunday 
in the afternoon, after divine ſervice, there to confider of ſome 
good courſe to be taken, and order it to be ſet down in the pre- 
miſſes : Upon pain that every one of them abſenting themſelves 
without lawful cauſe, from ſuch monthly meeting, or being 
negligent in their office, ſhall forfeit for every default 20s. 
to the poor ; to be levied by ſome or one of the churchwardens 
and overſeers, by warrant from tao ſuch juſtices, by diſtreſs ; 
or in defeft theresf, any two ſuch juſtices may commit the 
effender to the common gaol, there to remain without bait or 
mainprize, till the ſaid forfeiture ſhall be paid. Provided 
that if any perſon ſhall be aggrieved by any act done by the ſaid 
churchwardens and other perſons, he may appeal to the general 
quarter ont, whoſe order therein hall bind all parties. 
43. El. e. 2. ſ. 1, 2. 6. 11. 


In the church] But the penalty for not meeting in the 
church ſhall not be inflicted on the overſeers of extraparo- 


chial places; becauſe they have no church to meet in. : 
$ Med. E. 7 G. | 


I. Of ſettlements. 


(It may be proper to obſerve in this place, that by No fettlement to 
35 G. 3. c. 101. no perſon coming into any pariſh, town= be 8 
thip, or place, ſhall, after 22d June 1795, be enabled to? THe 
gain any ſettlement therein by delivery and publication of 
notice in writing. / 3. ] 

By a ſtatute made in the 12 R. 2. (c. 7.) The poor 
were to repair, in order to be maintained, to the places 
where they were bern. — By the 11 H. 7. c. 2. they were 
to repair to the place where they 4a dwelled, or were bejt 

known, or were born. — By the 19 H. 7. c. 12. to where 
they were born, or made laſt their abode by the ſpace of three 
years, By the 1 Ed. G. c. 3. this was explained to be, 


where they had been ng converſant by the ſpace of three 
. years.——By the 1 F. c. 7. they were to be ſent to the 
. 8 place 


1 2. C. 12. ſ. 1. 
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place of their develling, if they had any; if not, to the 
place where they laſt dwelt by the ſpace of one year; if 
that could not be known, then to the place of their birth. 
—80 that there were two kinds of ſettlement all along; 
by birth, and by inhabitancy; firlt for any indeterminate 
time, next for three years, the. for one year, And this 
laſt continued to the time of the ſtatute of the 13 & 14 
C. 2. c. 12. which reduced the reſidence from the term of 
one year, to the ſpace of forty days. Which ſtatute of 
the 13 & 14 C. 2. will often occur in the following 
ſections, being the foundation of all the ſettlements as they 
ſtand at this day; upon which act there have been more 
wo adjudged than upon any other act in the ſtatute 
ok. 

But that I may treat diſtinctly, and as clearly as may be, 
concerning this ſubject of ſettlements, (after having firſt 
premiſed one genera] rule which controls almoſt all the 
caſes of ſettlements, viz. That no ſettlement can be legal, 
which is brought about by praflice or campulſion ; Read. Tit. 
Poor, ) I ſhall proceed in the following method: 


1. Of perſons having no ſettlement. 
it, Of certificates. | 
ii. Of ſettlement by birth, viz. of baſtards, and 
others. | | 
i, Of the ſettlement of children with their parents. 
v. Of ſettlement by apprenticeſhip. 
vi, Of ſettlement by, ſervice. 
vii, Of ſettlement by marriage. 
viii. Of ſettlement by paying pariſh rates. 
ix, Of ſettlement by ſerving a pariſh office. 
x. Of ſettlement by renting ten pounds a-year. 
xi, Of ſettlement by a perſon's own eſtate, 


1. Of perſons having no ſettlement. 


I hereas the number of poor within England and Wales, 


ic very great and burthenſome ; and whereas, by reaſon of ſome 


| defefts in the latu, poor people are not reſtrained from going 


from one pariſh to another it is enacted, that within 
forty days after any ſuch perſons ſhall come to ſettle in any tene- 


ment under 10l. a-year, two juſtices (1 Q.) may remove them 


to the place avhere they were laſt legally ſettled. 13 & 14 
6 Poor 
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Poor within England and Wales] By theſe words of re- 
ſtriction, and the word [ /uch] afterwards, which ſeems to 
have reference to thoſe kinds of poor only, -and by the 
direction of removing them to the place where they were laſt 
legally ſettled, which can only mean where they were laſt 
legally ſettled within the then kingdom; it may ſeem, 
that other poor; not belonging to England or Wales, are 
not within the regulations of this ſtatute, 

And in Conrad's caſe, T. 6 I. it was adjudged and de- Foreigners land- 
clared as follows: A woman and her two children landed '8 '® England. 
at Harwich from Holland, and removing to another place, 
were ſent back by order of two juſtices. But by the court : 
The landing makes no ſettlement; and the order was 
quaſhed. And Eyre J. (Holt Ch. J. being abſent) ſeemed 
to be of opinion, that this is a caſe omitted out of the 
ſtatute. Comb. 28% 


And if there is a defect in the law with reſpect to the Scotchmen and 
1 ſubjects of a foreign realm, the caſe of a Scotchman or 1 
1 Iriſhman in England ſeemeth to be not much different, ; 
4 except only when they ſhall become vagrants, for in ſuch 
q caſe they may be ſent into Scotland or Ireland: But other- 
| wiſe, if they be able to maintain themſelves, and commit 
4 no act of vagrancy, it doth not appear that they can be 
4 removed by order of two juſtices, until they become va- 
grants, as wandering abroad and begging. | 


Within forty days] E. 2 G. St. Giles and St. Margaret: An Engliſh wo- 
An Engli/bwoman was married to a foreigner, who had Te" Os 
no ſettlement in England ; the huſband continued for the * es 
ſpace of 40 days in a pariſh unremovable, for that there 
was no place to which he could be removed; and it 
was urged, that the wife continuing with him, as part of 
43 his family for 40 days unremovable, ſhe did thereby gain 
4 | a ſettlement : But by Holt Ch. J. Where a perſon ſtays 
= 40 days in a place, whence he hath a right not to be» 
removed, that gains a ſettlement; otherwiſe, where he 
only ſtays in a place, becauſe they do not know where to 
remove him. And in this caſe, he ſaid, that he did not 
know that a foreigner had a right to be maintained in an 


place to which he came, but that they might let kim 
ſtarve, 1 8%. C. 97, | 


11. Of certificates. 


Before we come to treat eſpecially of ſettlements, it will 


be neceſſary to ſpeak ſomewhat of certificates, as aſſecting 
ſettlements ſeveral wa Ys. 


By 
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By the 13 & 14 C. 2. c. 12. Power is given, upon 


complaint of the churchwardens or overſeers, within 40 


days after a perſon is come to ſcttle on any tenement 
under fol. a- year, unto two juſtices, (1 Q.) to remove ſuch 


perſon to the place where he was laſt legally ſettled, unleſs | 


be give ſufficient ſecurity for diſcharge of the pariſh, to be 
allowed by the ſaid jultices. ſ. 1. 

And by the 8 & g V. c. 3o. it is enacted as follows : 
Foraſmuch as many poor perſons chargeable to the place 
where they live, merely for want of work, would elſewhere 
maintain themſelves, but not being able to give ſuch ſecurity 
as may be expected, on their coming to ſettle in any other 
place, it is therefore enacted, That F any perſon who ſhall 
come into any pariſh or place there to reſide, ſhall at the ſame 


time procure, bring, and deliver to the churchwardens or 


overſeers of the pariſh or place where he ſhall come to inhabit, 
or to any of them, a certificate, unger* the hands and ſeals of 
the churchwardens and overſeers of any other pariſh, town- 
ſhip, or place, or the major part of them, or of the over/eers 
where there are no churchwardens ; to be atteſted by tauo er 
more credible witneſſes; thereby owning and acknowledging 
the perſon mentioned in the ſaid certificate to be an inhabitant 


legally fittled in that pariſh, toaunſbip, or place: Every ſuch 


certificate, having been al/owved of and ſubſcribed by two juſtices 
of the place from whence the certificate ſhall come, ſhall oblige 
the faid pariſh or place to receive and provide for the perfor 
mentioned in the ſaid certificate, together with his family, as 
inhabitants of that pariſh, whenever they ſhall happen to be- 


come chargeable to, or be forced to aſk relief of the pariſh, 


townſhip, or place, to which ſuch certificate vat giver. Aud 
then, and not befere, it ſhall be lawful for ſuch perſon, and his 
children, th born in that pariſh, not having otherawviſe acquired 
a legal ſettlement there, to be removed, conveyed, and ſettled in 
25 pariſh or place from whence ſuch ar was brought. 
» I, 1 f 
By the 9 C 10 V. c. 11. No perſon who ſball come into 


any pariſh by ſuch certificate, ſhall be adjudged by any act what- 


— 


fever to have procured a legal ſettlement in ſuch pariſh, unleſs 
he ſpall really and bona fide take a leaſe of a tenement of the 


. gearly valus of 104. or ſhall execute ſome annual office in ſuch 


* 


. 


d 


Fariſb, being legally placed in ſuch office, _ 

By the 12 An. ft. 1. c. 18. 2. If any perſon ſhall be 
an apprentice bound: by iudenture, or be a hired ſervant, to any 
perſon who came into or ſhall reſide in any pariſh, townſhip, or 
place, by means or licence of ſuch certificate, and nat afterawargs - 
having gained a legal ſetilement there; ſuch apprentice or ſet - 
* . ack SIE | 


— 
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, vant ſhall not be adjudged thereby to have any ſettlement in ſuch 
; 7 townſhip, or place; but ſhall have their ſettlements in 
Juch place as if they had not been apprentices or ſervants as 


aforeſaid. 
And by the 3 G. 2. c. 29. The witneſſes who atteſt the 
execution of the certificate by the churchwardens and ovirſeers, 


or one of the ſaid witneſſes, ſhall make cath before the juſtices 


200 are to allow the ſame, that ſuch witneſs or witneſſes did 


fee the churchwardens and overſeers of the poor, whoſe names 
and ſeals are thereunto ſubſcribed and ſet, ſeverally ſign and 
ſeal the ſaid certificate ; and that the names of ſuch witneſſes, 
atte/ling the ſnid certificate, are of their own proper hand aurit- 
ing: Which ſaid juſtices ſhall alſo certify, that ſuch oath wa- 
made before them. And every ſuch certificate fo allowed, and 
oath of the execution thereof ſo certified by the ſaid juſtices, ſhall 
be taken, deemed, and allogved, in all courts whatſoever, as 
duly and fully proved, and ſhall be taken and received as evi- 
dence, without ether prof thereof. l. 8. 


The form of which certificate may be this: 


To the churchwardens and overſcers of the poor of the pariſh of 
Penrith in the coun:y of Cumberland. 


WW E the churchwardens and overſeers of the poor of the 
'* pariſh of Orton in the county of Weſtmorland, do 


her eby certify, own, and acknowledge, that A. L. yeoman, is an 
inhabitant legally ſettled in our pariſh of Orton, aforeſaid. In 
witneſs whereof we have hereunto ſet our hands and ſeals, the 


day of in the year of our Lord 
s * 77 A k . : } Churchwargdens. 
B. W. E. F. Overſeers of the 
G. H. poor. F 


We J. P. and K. P. eſquires, tevo of his majefty's juſtices of 
the peace in and for the ſaid county of Weſtmorland, do allow 
of the above written certificate, And we do alſo certify, that 
A. W. one of the auit efſes who atteſted the ſame, hath this 
day made oath before us the ſaid juſtices, that he the ſaid A. W. 
did ſee th churchwardens and overſeers of the poor of the 
pariſh of Orton aforeſaid, whoſe names and ſeals are there - 


unto ſubſcribed and ſet, ſeverally fign and ſeal the ſame ; and 
that the names of A, W. and B. W. who are the wy” 


Alte 


ing 


A pafith is not 
compellable to 
grant a certifi- 
Cate. 


A mi ſdirection 
will not vitiate it. 


Per hand writing. Given under our hands this 


of 


Poor, (Certificate.) 


atteſting the ſaid certi rficate, are reſpectiuely of their own pro- 
day 


Certain general rules concerning cerdficates. 


In the caſe of K. and St. Ives, H. 3 G. 2. A mandamus 
was moved for, to compel the churchwardens and over- 
ſeers} to ſign a certificate, but the court rejected the 
motion as a very ſtrange attempt. 2 Se. C. 128. 

The ſtatute doth not require any particular direction: 
and therefore it is equally effectual, whether addrefled to 
any particular place, or addreſſed in general terms, or not 
addreſſed at all, provided it contains an acknowledgment 
of the ſettlement of the perſons certified for. As in the 
caſe of St. Nicholas in Harwich and Moalverſtone, H. 
15 G. 2. The pauper came into the pariſh of &. Nicholas 
in Harwich, with a certificate from Woelver/tone, ad- 
dreſſed to the pariſh of Harwich near Dover court. "The 
ſeſſions were of opinion, as there was a miltake in the 
name of the pariſh in the addreſs of the certificate, that 
Harwich could not be obliged to receive. the pauper. 
But upon debate in the court of king's bench, it was 


ruled they were: For it is not to be conſidered as a cer- 


Certificate to be 
figned by a ma- 
Jority of the 
churchwardens 
and over ſeers. 


tificate to any particular pariſh, but as a general acknow- 


ledgment of his being a pariſhioner of Weolver/tone, and 


is concluſive againſt them for all the world. Str. 1763. 


' Burrow's Settl, Caf. 171. [But whether the pariſh of 


St. Nicholas might have been obliged to receive that cer- 
tiſicate, directed not to them but to another place, is a 
queſtion not determined.] 

E. 14 G. 3. St. Michael's and Tamworth. Two 8e 
by their order remove Samſon Watkins from the pariſh of 
St. Michael's to the parith of Tamworth, and the ſeſſions 
upon appeal confirm that order, and ſtate ſpecially, That 
Samael Watkins father of the pauper Samſon Watkins went 
from the pariſh of Sz. Michael's to reſide in Tamworth, and 
brought with him a paper writing purporting to be a certi- 
ficate, in the words and figures following: „To the 

„ churchwardens and overſcers of the poor of the pariſh 
« of Tamworth in the county of Stafford. We the church- 
&« wardens and overſeers of the poor of the pariſh of &. 

«. Michael in the city of Coventry, do hereby own and ac- 

© knowledge Samuel Watkins and family to be inhabitants 

cc legally ſettled in our ſaid pariſh of Sr Michael, and that 

«© We 
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& we will own them as ſuch, at any time or times here- 


« after. In witneſs whereof, we have hereunto ſet our 


ic hands and ſeals the 16th day of May, in the year of our 
« Lord 1727. Thomas Dagley, John Hoellyer, church- 
c wardens. hn Gill, Samuel Edwards, overſeers of the 
© poor. Atteſted by Ralph Whitehead, Fohn Bryan. Al- 
cc lowed by us whoſe names are underwritten, being two 
ce of. his majeſty's juſtices of the peace for the city and 
* county of the city of Coventry. Abraham Ower mayor 
cc Henry Cockram.” That the faid Samuel Watkins con- 
tinued to reſide in the ſaid pariſh of Tamworth, and had a 
ſon born there, to wit, Sampſon Watkins the preſent pauper. 
Which Sampſon was afterwards bound apprentice to Fob» 
Hunter in the ſaid pariſh of Tamworth for five years, and 
ſerved him there the whole time under the indenture 
That afterwards the ſaid Samuel the father came back into 
the parifh of St. Michael, and in May laſt the pauper 
Sampſon came into the ſaid pariſh of Sr. Michel, and re- 
ſided with his father, until he was removed by the order 
above ſtated to the pariſh of Tamworth aforeſaid ; from 
which order Tamworth appealed. Upon the appeal, it ap- 
peared, that there has been a uniform and conſtant uſage 
in the ſaid pariſh of St. Michael, to elect annually fix 
churchwardens and four overſeers. And the ſeſſions being 
of opinion that the ſaid paper writing purporting to be a 


certificate, and executed only by four of the pariſh officers, 


was not a valid certificate, and conſequently that the pau- 
per was at liberty to gain a ſettlement at Tamworth by vir- 
tue of the apprenticeſhip, confirmed the order of the two 
juſtices. It was moved te quaſh both theſe orders, for 


that the juſtices had made an erroneous determination on 


holding this writing not to be valid. On ſhewing cauſe 
againſt quaſhing the orders, it was inſiſted that the certifi- 
cate was inſufficient, and not within the deſcription of the 
act, which is expreſs that it muſt be under the hands and 
ſeals of the churchwardens and overſeers, or the major part 
of them. Now here were ten, and only four have ſigned 
the certificate. On the contrary it was argued for quaſh- 
ing the orders, that the certificate is regular in the form 
and upon the face of it, and allowed by two juſtices, and 


completely proved. Tamworth could not know, nor had 


any reaſon to ſuſpeCt, that four were not a majority of the 
whole number. And if theſe in fact were not the major 
part, it was a groſs fraud and impoſition upon Tamworth. 
L. Mansfield was not in court, The other three judges 
Ven Ul. Cc thought 
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And alſo to be 
ſigned by two 
Juſtices. 
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thought it a hard caſe upon Tamworth, but they held them- 
ſelves to be bound down by poſitive law. The ſtatute is 
expreſs and poſitive, that the certificate muſt be under the 


hands and ſeals of the churchwardens and overſeers of the 


poor, or the major part of them. And as to fraud, the 
court cannot preſume fraud, if it be not ſtated. (But Mr. 
J. Aſbburſt thought the juſtices might have conſidered it 
as a fraud.) Burr. Sell. Caf. 770. 

Alſo in the caſe of K. v. Margam, E. 27 G.3. Two 
juſtices removed John Thomas and his wife from Lan- 
gunwd to Margam, which they adjudged was the place of 
their laſt legal ſettlement by virtue of a certificate. And the 
order was confirmed at the ſeſſions on the merits. On its 


being ſtated by the ſeſſions that the certificate was not 


ſigned by a majority of the churchwardens and overſeers of 
Margam, the court of king's bench quaſhed the orders. 
Durnf. and Eaſt, 1 V. 775. f 

H. 8 G. 3. M coton St. Laurence and Micheldever. 
The pariſh othcers of St. Laurence gave to Thomas Pryor, 
the pauper, a common printed form of a certificate, ac- 
knowledging him to be ſettled in the ſaid pariſh of St. 
Laurence. It was ſigned and ſealed by the pariſh officers, 
and atteſted by two witneſſes. But the blanks for the 
allowance of juſtices were not filled up, and no name of 
any juſtice ſigned thereto. On his return to the pariſh 
granting the certificate, they relieved him until the time 
of this removal. It was urged, that this certificate, not 


being figned by the juſtices, was not binding. On the 


contrary it was urged, that it was a full acknowledg- 
ment that the pauper was their pariſhioner; and the 
pariſh of St. Laurence having all along ſubmitted to it, 
they are concluded from diſputing it. And the pariſh 
ought to be bound by the act of their overſeers, who are 
of their own chuſing. Many acts or even omiſſions of 
the pariſh officers may bind their pariſh. But here is a 
ſolemn acknowledgment under their hands and ſeals, that 
the pauper was ſettled in St. Laurence. —But by L. Mans- 
eld and the court: A certificate cannot conclude the pa- 
riſb, unleſs properly ſigned. The certificate act ſpecifies 
certain checks and guards upon certificates. The juſtices 
are not obliged miniſterially to allow and ſign a certificate. 
They have a diſcretion to allow it, or not to allow it, if it 
be liable to objeEtion. The act requires a concluſive cer- 
tificate to be under the checks and guards therein particu- 
lariſed. This certificate wants them. Therefore it is no 
| 8 ocrtificate 
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cettificate within the act. And if it is not a certificate 
within the act, it cannot conclude the pariſh, Burrow's 
Settl. Caſ. 581. | 
H. 13 G. 3- Aſhton Keynes and Scuth Cerney. The at- 
teſtation of the certificate was thus: © Atteſted by An- 
« thony Brown + his mark, Paul Fenkinſon.” The al- 
lowance of the juſtices was, © We two of his majeſty's 
« juſtices of the peace for the ſaid county do allow of the 
«& above written certificate: And we do alſo certify, that 
tc the ſaid Paul Fenkinſon came this day before us and made 
c oath, that he was preſent with the other witneſs above 
« mentioned, and did ſee the ſaid churchwardens and 
« overſeers of the poor ſeverally ſign and ſeal the ſaid 
« certificate, and that his name is of his own proper hand- 
c writing.” It was objected, that this was not a proper 
certificate, becauſe the name or mark of Anthony Brown, 
one of the witneſſes atteſting the execution of it, was not 
proved before the juſtices to be of that witneſs's own pro- 
er hand-writing ; whereas in this caſe Paul Fenkinſon, one 
of the witneſſes, only proves that his own name is of his 
own proper hand-writing, but there is no ſort of proof, 
either by him or any one elſe, of the hand-writing or mark 
of Anthony Brown the other witneſs. But the whole court 
were extremely clear that this was ſufficient proof of An- 
thony Brown's atteſtation. Jenkinſon ſwears, that he was 
preſent with Brown, and did ſee the churchwardens and 
overſeers ſeverally ſign and ſcal the ſaid certificate. Burr. 
Set. Caf. 725. [The diſtinction ſeems to be this: The 
juſtices are called in upon a twofold account: firſt, to al- 
low of the certificate, if they think proper; and ſecondly, 
to examine the witneſſes concerning the execution. The 
firſt is neceſſary; becauſe without their allowance the 
certificate is not good: But the ſecond is not neceſſary ; 
for if they do not examine the witneſſes at all, the certifi- 
cate is valid; the examination of the witneſſes being on] 
intended to ſave thoſe witneſſes upon oceaſon the trouble 
of attending, ſometimes perhaps at a great diſtance, to 
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Proof of the 
execution to be 
made betore the 
Jultices, 


prove the execution of the certificate. And ſo the ſtatute _ 


expreſſes it, that the certificate ſo allowed, and oath of the 


execution ſo certified by the juſtices, ſhall be deemed in all courts 


whatſoever as duly and fully proved and received as evidence 
without other proof thereof. The reaſon in the preſent caſe 
why the proof of the atteſtation is ſo cautiouſly expreſſed is 
obvious, namely, becauſe one of the witneſſes is a markſman; 
and it would be abſurd to ſwear that the name of a perſon 
who cannot write is of his own proper hang-writing.] 

| Cc 2 Z. 28 
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extends to chil. 
dren born after 
the granting 


thereof. 
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E. 28G. 3. In the caſe of K. v. Farringdon it was de- 
termined, that an allowance of a certificate of a ſettlement, 
as having been duly executed, written in the margin of the 
certificate and ſigned by two juſtices, is alone ſufficient 
proof of the certificate, where ſuch certificate is above 30 
years old; notwithſtanding the allowance does not certify 
the affidavit of one of the witneſſes of the due execution 
and atteſtation of the certificate according to 3 G. 2. c. 29. 
Durnf. and Eaft, 2 V. 466. | 

In the caſe of Sherborne and Thornford, E. 15 G. 2. 
Humphrey Eyres, father of George Eyres, the pauper, came 
by certificate from Thornford into the pariſh of Sherborne 
with his wife and family; by which certificate, the ſaid 
Humphrey and his wife and family were owned to be legal 
inhabitants of Thornford. In about two years afterwards, 
his wife died, and ſhortly after he married a ſecond wife, 
by which ſecond wife he had the pauper George Eyres. 
Which ſaid George, when he was about 16 years of age, 
was hired for a year, and ſerved that year in the ſaid pariſh 
of Sherborne. The principal queſtion was, Whether the 
ſon of a certificate perſon, born after the certificate, can 
gain a ſettlement otherwiſe than a certificate perſon him- 
ſelf can? And by the court: The 8 & g V. c. 3o. ex- 
tends not only to the certificate-man himſelf, but like- 
wiſe to all his family and all his children, whether born 
before or after the certificate. And the 9 & 10 V. c. 11. 
declares, what ſhall gain them a ſettlement in that pariſh 
to which they come by certificate, and reſtrains it to two 
methods only, which it ſpecifies : and ſervice is neither of 
theſe two methods to which it is reſtrained. Burr. Settl. 
Caf. 182. | 7 

So in the caſe of Bray and Shotteſbroobe, H. 19 G. 2. 
The father of the pauper James Gould came by certificate 
from Shotteſbrocke to Bray; after which, the ſaid pauper 
was born, and at the age of 20 years was hired for a year 
and ſerved the ſame in Bray. It was objeCted, that the ſon 
being born after his father came from Shotteſdrooke to Bray, 
cannot be conſidered within the words of the act as coming 
into the pariſh by certificate, and being 20 years of age he 
ought not to be copſidered as part of his father's family 
and dependent upon his ſettlement. But by the court: 
The above caſe of Sherborne and T hornford is in point, and 
was ſettled upon good reaſon; becauſe as the ſon has the 
advantage of the certificate, and cannot be removed until 


actually chargeable, ſo he ought on the other hand to be 


bound by the terms of it. Burr. Settl. Caſ. 259. of 
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And the like was adjudged in the caſe of Buckingham 
and Maids Moreton, H. 25 G. 2. as a point clearly 
determined and ſettled. Burr. Settl. Caf. 374. 

T. 32 G. 3. K. v. Darlington. Sarah, the widow of 
T. Milburn, and her ſeven children were removed from 
All Saints in Cambridge to Darlington in the county P. 
of Durham. The ſeſſion confirmed the order, and ſtated 
the following caſe : That Fohn Milburn, the grandfather 
of the pauper's huſband, being ſettled at Darlington, came 
to All Saints under a certificate from Darlington, dated 13th 
Fuly 1736. During his refidence there (amongſt other 
children) he had a ſon named Thomas, who lived in All 
Saints as part of his father's family, except for one year, 
during which he lived as a hired ſervant with one Collett in. 


All Saints ; after which ſervice he returned to his father, 


and afterwards married and had ſeveral children, and 
(amongſt others) Thomas the huſband of the pauper Sarah; 
which Thomas lived in All Saints till the time of his death. 
The laſt-mentioned Thomas, when of the age of 14 years, 
was hired to, and lived as a ſervant with Mr. Brooks, for 
three years in All Saints. J. Milburn the grandfather, 
ſome time before the grandſon's ſervice with Brooks, re- 
turned with his wife to Darlington, leaving behind his ſon 
Thomas with his family, and amongſt them his grandſon 
Thomas. The grandfather and his wife died at Darlington. 
Neither Sarah the pauper, nor any of her children, has 
ſince the death of Thomas the huſband done any act to gain 
a ſettlement. L. Kenyon Ch. J. If this queſtion were 
at reſt, either by reaſon of decided caſes, or by the general 
opinion of Węſiminſter Hall, I ſhould not be inclined to diſ- 
turb it now. But I perfectly well remember, that when 
the Taunton (a) caſe was argued, ſo far from the profeſſion 
acquieſcing in what was thrown out by the three judges 
immediately after the argument, great doubts were enter- 
tained about it. And I infer the very reverſe of what has 


been now attributed to thoſe judges, that they afterwards 


continued of the opinion which they firſt threw out; for 
having hinted a looſe opinion reſpecting the operation of 
the certificate, when they came to conſider the caſe more 
maturely, they defired not to be bound by what they had 
ſaid upon that point upon the former occaſion, expreſsly 
ſaying, that it was unneceſſary for them to enter into the 
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queſtion. In this caſe two queſtions have been made; iſt, 
Whether by the grandfather's returning to Darlington there 
was an end to the certificate? I am ſtrongly inclined to 
think that that was not an abandonment. If all the 
family had indeed removed back, that would have been 
an abandonment; but as his ſon was left behind, it was a 
ſort of pledge that the certificate was not intended to be 
abandoned. It is not neceſſary however to determine 
upon that point, becauſe on the other queſtion I am pre- 
pared to give a deciſive opinion. And my opinion is found- 
ed on the words and fair meaning of 8 & 9g . 3. c. 30. 
By the words of that act, the pariſh to which the certificate 
is granted, is obliged to receive the certificated perſon tage- 
ther with his cr her family. Now what is the fair legal 
import of the word family? It is true that in conſtruing a 
will, and where it is the intention of the teſtator that it 
ſhall extend beyond the immediate children, it may have that 
operation: but that is not the ſenſe in which it is uſed in 
this at. In common parlance, the family conſiſts of thoſe 
who live under the ſame roof with the pater-familas ; 
thoſe who form (if I may uſe the expreſſion) his fire-ſide. 
But when they branch out and become the heads of new 
eſtabliſhments, they ceaſe to be part of the father's family. 
J admit that a certificate extends to the ſon on account of 
the poſitive words of the act of parliament, he being a 

art of the father's ſamily (a); but when he himſelf becomes 
the head of a family, then the words of the ſtatute, pub- 
lic policy, and the convenience of mankind, require that 


He ſhould no longer be conſidered as part of his father's 


family, or be protected by the certificate granted to his 
father. I am not alarmed at the argument that this tends 
to the ſeparation of children from their parents ; for that 
is uſual with perſons in that ſtation of life, who not being 
able to gain a livelihood at home, are obliged to go abroad 
into the world, either as ſervants or apprentices, after the 

have paſſed the age of nurture. It is as beneficial to them- 
Telves as it is to the community that it ſhould be ſo; and 
their parents themſelves will, if they judge rightly, form 
the ſame judgment. And this is not a fingular inſtance 
in which children are taken from their parents ; for in the 
caſe of pariſh apprentices, the children are put out by the 


(a) K. v. Sherborne, K. v. Bray, and K. v. Buckingham, ante, 
| pariſh 


4 es ns , Pg 4 
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pariſh officers, under the ſuperintendance of magiſtrates, 
even without the conſent of parents. If this point had 
been before decided, as was ſuppoſed, I ſhould have ad- 


hered to the deciſion ; eſpecially as, according to the ob- 


ſervation which L. Mansfield frequently made upon theſe 
caſes, it certainly is eſſential for the guide of the juſtices 
who are to carry theſe laws into execution. But I am not 
aware of any authority againſt our opinion; for I know 
that the Taunton caſe was not conſidered as deciding the 
point, that a certificate extends to granchildren; and 
this point was not made in K. v. St. Mary Weſtport (a). 
Giving full effect to the certificate as far as the words of 
the act, and the intention of the legiſlature go, I think it 
meets with its boundary iine, when it has protected the 


family of the certificated perſon ; that is, all thoſe who 


live with the pater. familias; and conſequently that this 


grandchild, who was the ſon of the head of a diſtinct fa. 


mily, was not prevented gaining a ſettlement in All Saints 
by hiring and ſervice. Buller J. This caſe gives riſe 
to two queſtions; 1ſt, Whether the certificate were at an 
end by the grandfather's returning to Darlington“ 2dly, 
Whether grandchildren be within the meaning of the cer- 
tificate at all? On the firſt point, I think that the certi- 
ficate was at an end by the grandfather's return; it was 
originally granted to him. 'The man to whom a certificate 
is granted is the perſon whom the legiſlature had in view; 


and being granted to him according to the ſtatute, it. 


rightly includes his family; but his family are Zho/e only 
wvho live with him. And as it happens in the courſe of 
time, that ſome of the children ſeparate from the father, 
if the father himſelf return to the pariſh granting the cer- 
tificate, I think that the certificate 1s at an end as to all of 
them. On the 2d queſtion, I perfectly agree with my 
Lord — Gre/e J. wiſhed to be underſtood to give no opi- 
nion on the firſt queſtion; and on thefother queſtion he 
expreſſed himſelf to be clearly of the ſame opinion, —— 
Both orders quaſhed. Durnf. and Hat, 4 V. 797. 

Alſo in the caſe of K. v. Heath, E. 34 G. 3. The ſame 
point came in queſtion, when L. Kenyon Ch. J. ſaid, that 
he wiſhed it to be underſtood that he adopted the above 
caſe of K. v. Darlington to its full extent, and he hoped the 
rule eſtabliſhed in that caſe would be a guide in future, 


_— "I — cu. Py ———_— 
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becauſe it is ſo plain that it cannot be miſunderſtood. 
Durnf. and Haſt, 5 V. 583. 

E. 33 G. 3. K. v. Tefterton. John Wood nd his family 
were removed from Great Ryburgh to Tefterton. The ſeſ- 
ſions confirmed the order, fabjeQ to the opinion of the 
court on the following caſe: Thomas Wood the pauper's 
father was ſettled at Teferton, and on 22d April 1755, he 
and his family were removed from Great Ryburgh to Teſ- 
terton. By a certificate, dated 20th June 1755, Tefterton 
acknowledged that the ſaid Thomas Wood and Hannah his 
wife, with their ſeven children by name, of whom ohn the 
pauper was one, were legally ſettled in Teerton when they 
went and reſided in Great Ryburgh under the detent, 
The pauper lived with his father until he was 20 years of 
age, when he hired to Mr. Dade of Ryburgh for a year, 
with whom he lived two years. The year following he 
lived with his father in Great Ryburgh, and worked as a 
labourer. He then hired again to Mr. Dade for a year, and 
ſerved that year in Great Ryburgh, and alſo the following 
year, when he again returned to his father and worked as a 


| Jabourer for a year, and then married and has lived in 


Great Ryburgh ever ſince, but never with his father fince 
his marriage. The pauper's father died in Great Ryburgh 
about four or five years fince.-Garrow, &c. were to have 
argued in ſupport of the order of ſeſſions, and Preſton 
againſt it, on the authority of K. v. Darlington (above). 
But, per L. Kenyon Ch. J. the deciſion of the juſtices at 
the ſeſſions in this caſe is not contrary to that in K. v. 
Darlington. There it was held, that the certificate which 
was granted to the certified man extended to his wife 
and family, to all thoſe who formed a part of the family 
of the pater-familias ; but that when his ſon became the 
head of a new family, and had children of his own, 
their reſidence in the certificated pariſh was not protected 
by it. But here the pauper is mentioned by name in 
the certificate itſelf, and he has never gained any ſettle- 
ment, or lived out of the "certificated pariſh ſince it was 
given, Order of ſeſſions confirmed. Durnf. and Eaſt, 
5 V. 258. 

H. 7 6.3. K. v. Stonington. Two juſtices removed 
James Ceary and his wife and children from Stonington to 
Patching in Suſſex. The ſeſſions quaſhed the order, and 
{tated the following caſe: In 1778 the pauper's father 
01 Ceary, and his wife and three children, then and 
or ſome years before were reſident in Stonington, when 
he and his wife and the two younger children were 


removed 
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removed to Patching, from whence he ſoon after returned 
to Stonington with a certificate acknowledging him, his 


wife, and the ſaid two children by name to be inha- 


bitants of Patching, but the pauper then about 14 years 
of age was neither included in the order of removal, nor 
in the certificate; the pariſlr officers of Stonington having 
declared upon the examination of the father before the 
magiſtrates, that as the pauper got his own living they 
had nothing to do with him. That the pauper both 
before and after his father's removal, ſupported himſelf 
entirely by daily labour, and lodged and boarded with 
his father at Stonington, for which he paid 5 8. fer week: 
About two years after his father's return with the certifi- 


cate, and while he continued to reſide under it, the pauper 


being then about 16 years of age, hired himſelf for a year 
to Mr. Brown of Stonington, with whom he had previouſly 
ſerved as a day-labourcr, and ſerved the year out, after 
which he again worked for himſelf as a day-labourer, and 
lodged and boarded with his father on the ſame terms as 
before, until he married; that he continued to reſide at 
Stonington until he was removed by the preſent order; 
and that he hath not done any other act (other than as 
aforeſaid) to gain a ſettlement in Stonington. By 
L. Kenyon Ch. J. In deciding this caſe, I wiſh not to dif- 
turb any of the authorities which have been cited, but 
my opinion in this caſe proceeds upon its own particular 
circumſtances. Conſider the ſituation of this family 
the father, mother, and two. of the younger children, who 
had been reſident at Stonington, were removed by an order 
of juſtices to Patching, who gave them a certificate, and 
they returned to Stonington. Now before and at the time 
when this certificate was obtained, the pauper had worked 
as a day-labourer, and received his wages for his own uſe, 
had lodged in his father's houſe, and paid a weekly ſum 
for that accommodation. 'The form of the certificate too 
is material, it was granted to the father, mother, and the 
tuo younger children; but the pauper was not included 
either in the order of removal, or in the certificate, If 
indeed he were under the diſability of gaining a ſettlement 
by 9 & 10 V. z. to be ſure this not one of the modes 
allowed by that act. But the queſtion is, Whether he is 


to be conſidered as a certificated perſon? Generall 


ſpeaking, if a certificate be granted to the head of a family, 


it extends to all the members of that family; but it is 


competent to the parties themſelves to know the extent 
of a certificate; and the certificate in queſtion ſeems to 
9 have 
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have been ſpecially framed for the purpoſe of excluding 
the pauper from the operation of it : It is not conceived 
in general terms, but after mentioning the father and 
mother, it goes on to ſpecify the two younger children, 
omitting the pauper, who was the eldeſt; and it is a 


known maxim expręſſio unius eft excluſio alterius, There- 


fore, on the particular circumſtances of*this' caſe, I am 
of opinion that the pauper was not reſident at Stonington 
under the certificate, and conſequently was not diſabled 
from gaining a ſettlement there by hiring and ſervice 
but I deſire to have it diſtinctly underſtood that I do not 
by this deciſion mean to ſhake the authority of any of 
the former caſes. Groſe and Lawrence J. of the 
ſame opinion. Order of ſeſſions confirmed. Durnf. 
and Eat, 7 V. 133. 


E. 33 G. 3. K. v. Hampton. Barbara Reed was re- 


moved from Hampton to St. Martin in the Fields. The 
ſeſſions quaſhed the order, ſubject to the opinion of the 
court on the following caſe: In the year 1755, James 
Duffel and Mary his wife came to reſide in Hampton under 
a certificate dated 1oth Augiſt 1755, from Thackham, ac- 
knowledging James Duffel aud Mary his wife to be legally 
ſettled in Thackham. After which Mary died, and James 
married a ſecond wife on the 14th April 1771, named 
Mary, with whom he continued to reſide in Hampton until 
the September following, when he died, leaving the ſecond 
wife Mary ſurviving, who continued to reſide in Hampton, 
and who on 8th Avgu/t 1791 took Barbara Reed an ap- 
prentice, being a poor girl of the pariſh of Sr. Martin in 
the Fields, who was regularly bound to her by the pariſh 
officers of St. Martin. The apprentice ſerved under the 
indenture in Hampton upwards of 40 days, when her miſ- 
treſs the ſecond Mary Duffel! died. — T his caſe was argued 
in T. Term, but the bench differing in opinion no judg- 
ment was given until this day.-L. Kenyon Ch. J. The 
queſtion ariſes on 12 Ann. and it is whether the pauper 
could gain any ſettlement in Hampton by ſerving there as 
an apprentice to the ſecond wife of the certificated per- 
ſon from Thackham : And J am of opinion that the gained 
no ſettlement there by ſuch ſervice. It has been decided 
that a pariſh certificate extends to thoſe who were not 


originally included in it as members of the family at the 


time when it was given; in the Sherborne caſe (a) it was 


+ 
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determined that children born after the granting of the cer- 


tiſicate, fell within the protection, if it may be ſo called, 
or rather (in that caſe) the diſability of the certificate, and 
that they could not gain a ſettlement in the certificated 
pariſh by hiring and ſervice. Now in point of reaſon, I 
cannot diſtinguiſh this caſe from that; for beyond all 
doubt the certificate extends to the ſecond wife, ſhe is part 
of the family of the certificated perſon. In the caſe of K. 
v. Darlington (a), we ſaid that the certificate only extended 
to thoſe who conſtituted a part of the family of the perſon 
to whom it was given; and when the children of that per- 
ſon married and ſettled, and became the heads of other 
families, the families deſcending from them could not claim 
the protection of the certificate, becauſe they were the 
members of a different family from that to which the cer- 
tificate was given. But 1 think the cafe of K. v. Sher- 


| borne decides this: there a child, born after the giving the 


certificate, was held to be included in it, and conſequently 
could not acquire a ſettlement in that pariſh by hiring 
and ſervice : ſo here, the ſecond wife was ingrafted into 
and formed a part of the family of the pater-familias, and 
no apprentice or ſervant could gain a ſettlement by ſerving 
her in that pariſh to which the certificate was given. 
Buller J. (b) I confeſs this caſe ſtrikes me in a different 
light from my Lord Ch. J. I think that the reaſons given 
in K. v. Darlington decide this caſe, and prove that the 
pauper gained a ſettlement in Hampton. The certificate 
was originally granted to F. Duffe/ and his wife, who 
were named in it; ſhe died, the huſband then married 
another wife, who ſurvived him; and under the ſecond 
wife this pauper claims a ſettlement by apprenticeſhip. 
I agree with the propoſition, according to K. v. Sher- 
borne, that when the huſband married the ſecond wife 
ſhe became a part of his family, and as ſuch was pro— 
tected by the certificate; and ſo ſhe continued as long 
as ſhe remained a part of his family. But I conſider 
the certificate operating in favour of the man and his 
family, as long as any of the members of it remained 
part of his family; but when the huſband died, the wife 
was no longer a part of his family, but might have been 
removed back to his pariſh. And conſequently, any 
perſon ſerving with her there as an apprentice after that 
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a time might gain a ſettlement by ſuch apprenticeſhip.— 
Groſe J. gave his reaſons at conſiderable length, and agree- | 

ing in opinion with L. Kenyon. The order of ſeſſions was 3 

'  Quaſhed. Durnf. and Eaſt, 5 V. 266. 3 

A certificate is M. 9 An. Honyton and St. Mary Axe. The queſtion 4 
wrde re was, Whether the pariſh granting the certificate was bound 'J 
= — thereby as to the pariſh only to which the certificate was 1 
granted, or concluded as to all pariſhes whatſoever ? , 
Parker Ch. I. delivered the opinion of the court: Before 1 

the ſtatute, a certificate was only an evidence of a private 3 
undertaking between the parties, in the nature of a con- 3 

1 


tract; but now it is a ſolemn acknowledgment, like the Do 
conuſance of a fine; and thereby the party is owned to $3 
be legally ſettled there : and as all vther pariſhes on this . = 
certificate are bound to receive him, ſo the pariſh that 1 
certifies is concluded as to all other pariſhes. 2 Salk. 535. 


Foley, 177. 4 
T. 5 G. New Windſor and White Waltham. The pau- 3 

per being ſettled in White Waltham, where he had lived Y 

for two years with a woman who was reputed his wife, 7 


went with a certificate from White Waltham owning them 
as huſband and wife into the pariſh of New Windſor, 
where they had fix children, 'The man dies, and the wo- 
man ſwearing they had never been married, the juſtices 
adjudged the children to be baſtards, and ſettled in New 
Windſor, where they were born. But by the court: The 
certificate is concluſive to the pariſh of White Waltham, 
and they are not to be admitted to diſpute the validity of 
the marriage, and therefore the fix children, being actu- 43 
ally chargeable to New Windſor, muſt be ſent to V bite 93 
Waltham. Str. 186. 7 
T. 19 G. 2. Headcorn and Maidflone. The pariſh of 
Maidſtone gave a certificate to Headcorn, acknowledgin 
Richard Burden and Mary his wife, and their four child- 
ren, to be legally ſettled at Maidſtone. Afterwards it 
appeared, that Mary was not his lawful wife, but that he 
had a former wife then living. Upon which Maidſtone 
"acknowledged the ſettlement of the real and true wife, 
but not of the ſaid Mary and her children; and pleaded, 
that it would be hard that they ſhould be forced to take 
two wives, and different children, But by the court : 
The pariſh that certifies muſt take care for whom they 
certify; and the certificate is concluſive. The pariſh of 
Maid ſtone have by this certificate expreſsly acknowledged 
the ſaid Mary to be their legal inhabitant; and — 
pari 
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pariſh of Headcorn were thereupon bound to receive 
her. Therefore, when ſhe becomes chargeable, the 
pariſh of Maid/tone are obliged to provide for her and her 
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children by Burden. Maidſtone ſay they were deceived : 
But it was their own fault or folly if they were ſo; and 
they deceived Headcorn ; therefore they ought to ſuffer, 
and not Headcorn. 2 7 C. 200. Str. 1233. Burr. 
Settl. Caf. 253. 
H. 13 G. 3. Toftock and ame. Caſe ſpecially ſlated, 
That Edward Parkinſon, otherwiſe Jerman, was born at 
Toftack of the body of Elizabeth Parkinſon ſpinſter, an in- 
habitant of the pariſh of Toffock; and that Eduard Jerman, 
legally ſettled in the pariſh of ame, but then reſiding in 
Toſtock, was the putative father of the ſaid child: That 
ſoon after the birth of the ſaid child, Elizabeth Parkinſon 
was married at To/tock to the ſaid Edward Jer man That 


ſome ſhort time after the ſaid marriage, the pariſh officers 


of Toftock warned the ſaid Edward Ferman to get a certifi- 
cate from {lame ; whereupon Edward Ferman applied to 
the pariſh officers of ame for ſuch a certificate for him- 
ſelf, his wife, and his ſon, without informing them that 
the ſaid Edward the ſon was born a baſtard, and that they 
knew nothing of it that he was ſo : That Name granted a 

certificate, acknowledging Edward Jermon, Elizabeth his 
wife, and Edward their ſon, to be their pariſhioners. It 
was contended, that the certificate was improperly ob- 
tained, by the ſuppreſſion of a fact which ought to have 
been diſcloſed at the time when the certificate was aſked 
for; and that there never was a caſe, where the certifi- 
cate was held to be concluſive when obtained by fraud on 
the ſuppreſſion of facts, but only where they have granted 
them by miſtake ; for againſt miſtake they might have 
been guarded. But it not appearing that the pariſh offi- 
cers recommended to him to get a certificate for the ſon, 
nor that he to whom the certificate was granted defired the 
ſon to be included in it, the certificate was held, on the 
authority of the caſe of Headcorn and Maidſtone, to be 
concluſive. Bott. 392. Burr. Settl: Cafe. 737. 

M. 20 G. 3. Fringford and Buckingham. Mary Sift 
widow was removed from Fringford to Buckingham : The 
ſeſſions confirmed the order, and ſtated ſpecially: That the 
pauper and her father jointly purchaſed a houſe for 14]. or 
161. in the pariſh of Buckingham : That it was ſurrendered 
to the father during his life, with the remainder to the pau- 
per in fee: That the father was admitted: That in the fa- 
ther's 
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ther's lifetime the pauper married Robert Swift, who was 
ſettled at Fring ford: That after the father's death the pau- 
per alone was admitted, and ſhe and her huſband refided 
1 upon the premiſes until his death: That on 14th une 
1776, Fringford granted a certificate to the pauper, which 
| v\ was delivered to her and kept in her pdſſeſhon, and not 
delivered to Buckingham till after the removal : That the 
pauper, after the granting the certificate, and before the 
removal, reſided upon the premiſes upwards of 40 
days. Upon hearing the appeal, the certificate was 
offered as concluſive evidence againſt Fringford, ſo as to 
prevent their ſetting up any ſettlement obtained in Buck- 
ing ham, previous to the granting thereof. But the court 
were of opinion, that the certificate under theſe circum- 
ſtances did not prevent the pauper gaining a ſettlement at 
\ Buckingham by ſuch eſtate and reſidence, and confirmed 
the order. It was moved to quaſh.theſe orders, on the 
ground that the detention of the certificate by the pauper 
till after her removal, granted by the parifh removing, and 
of which they could not be ignorant, would not entitle 
them to avoid the effect of it when produced at the trial 
againſt them, but that they were thereby concluded. 
No cauſe being ſhewn to the contrary, both orders were 
quaſhed. Cal. Caf. 64. 
A certificate is E. 31 G. 3. K. v. Lubbenham. Two juſtices removed 
| got 8 Elizabeth Hutchins, wife of Thomas Hutchins, (who was 
f — then abſent,) and Hepziba her daughter, from Lubbenham 
| to Oxendon. On appeal, the ſeſſions quaſhed the order, 
\| and ftated the following caſe : Ihe pauper E/:zabeth was 
married about 17 years ago to J. Hutchins, who was ſet- 
tled at Oxendon. Two years afterwards he was convicted 
of a robbery, and condemned, but reprieved on his inliſt- 
ing as a ſoldier: He went abroad, and five years after his . 
wife E/izabeth (hearing that he was dead) was married to 3 
Thomas Ponton at Lubbenham.. About a twelvemonth after 1 
Hurchins returned. Whilſt the faid Ponton and Elizabeth : 
were reſiding together at T hreddingworth as man and wife, 4 
they went together to Lubbenbam tor a certificate to T hred- 1 
dingaworth, who granted one accordingly; acknowledging 4 
| the ſaid J. Ponton and his wife (without mentioning her 
5 chriſtian name) to be legally ſettled in Lubbenbam, and they 
returned with it to Threddingworth. Ponton was never 
married to any other perſon but the ſaid Elizabeth. Hep- 
ziba was born during their cohabitation at Lubbenbam, and b- 
there baptized as the daughter of the ſaid J. Ponton and HB 
| Elizabeth £ 
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Elizabeth his wife. It was contended in ſupport of the 
order of ſeſſions, That the pariſh granting the certificate 
were concluded, not only as to the pariſh to which it was 
immediately granted, but alſo as to every other; and the 
caſes of Honiton v. St. Mary Axe (a), K. v. Headcorn (6), 
and K. v. New Windſor (c), were cited. On the other fide 
it was inſiſted (inter alia) that the certificate is only con- 
cluſive againſt the pariſh certifying as to the pariſh to 
which it is granted, as between thoſe two pariſhes only it 
operates as an eſtoppel, and that eſtoppels are not to be 
favoured ; and the caſes of K. v. Higher Walton (d), and 
All Saints v. St. Giles (e), were cited. —L. Kenyon Ch. J. 
In the firſt place, without conſidering the effect of the cer- 
tificate, there is no doubt but that the ſecond marriage was 
void, and conſequently that the ſettlement of the pauper 
Elizabeth continued where her firſt huſband was ſettled. 
But it is ſtated that ſhe afterwards contracted a marriage 
de facto with a perſon whoſe ſettlement was at Lubbenham ; 
and that ſhe and her ſecond huſband applied to Lubbenham 
for a certificate to Threddingworth, which was accordingly 
granted. And therefore the queſtion is, Whether that cer- 
tificate be concluſive againſt Zubbenham as to all the world, 


or only as between the two contracting pariſhes? Now 


eſtoppels in general are not to be favoured ; they are to be 
extended only as far as the poſitive rules have gone; be- 
cauſe the tendency of them is to prevent the inveſtigation 
of the truth of the caſe. It is reaſonable that a certifi- 
cate, which is a kind of eſtoppel, ſhould protect the pariſh 
which acts immediately on the faith of it; by the act of 
the officers of Lubbenham the pariſh . of Threddingworth 
were induced to receive the parties into their pariſh z but 
there is no neceſſity for extending the eſtoppel any fur- 
ther. In all the caſes, except that of Honiton and St. Mary 
Axe, the queſtion aroſe between the pariſh granting the 
certificate and the pariſh to which it was given: That is 
the only caſe which extends the doctrine farther ; and 
there it is ſaid that a certificate is concluſive on the pariſh 
granting it as to all the world. But the reaſon given by 


L. Ch. J. Parker, «That as all other pariſhes are bound 


«« to receive the pauper, ſo the pariſh that certifies is 
« concluded as to all other pariſhes,“ is not true; for 


"ou — 


'y, Ante, this ſame title, (6) Ditto. (c) Ditto. 
4) Poſt, tit. Settlement by marriage. (e) 5 Salk. 530. 
| other 
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other pariſhes are not bound to receive the pauper ; there 
muſt be a particular pariſh in contemplation at the time 
of granting the certificate. Therefore as the reaſon on 
which that caſe was decided fails, we are delivered from 
the authority of it. 'Then what reaſon is there why the 
truth of the caſe ſhould not be enquired into ? No inju 
is thereby done to the third pariſh ; no impoſition is prac- 
tiſed upon them: neither is there any hardſhip in it. It 
would indeed be a hardſhip on Threddingworth pariſh, 
who ated on the faith of the certificate, and who were 
bound to receive the parties mentioned in it, if the certi- 
ficate were not concluſive in their favor againſt Lubben- 
ham but that reaſon dpzs not extend to this pariſh. 
Therefore on that ground, and on the principle that eſtop- 
pels are not to be favoured, the pariſh of Lubbenham ought 
not to be precluded from enquiring into the truth of the 
caſe : and according to the truth of the caſe it appears, 
that the pauper Elizabeth was ſettled at the place of her 
firſt huſband's ſettlement. I am therefore of opinion, 
that the order of ſeſſions, as far as it reſpects the wife, 
ſhould be quaſhed ; but affirmed as to the child, becauſe 
the fair concluſion from all the facts ſtated is, that ſhe 
was a baſtard. Aſbhurſt, Buller, and Grefe, J. delivered 
their opinions to the ſame effect. Order of ſeſſions 
quaſhed as to the mother, and affirmed as to the child. 
Durnf. and Eaft, 4 V. 251. | 

In the caſe of Harriſon and Lewis. A certificate pro- 
miſing to receive the perſons whenever they become 
chargeable, is not concluſive againſt a ſettlement ob- 
tained afterwards; for though it be according to the 
agreement between the pariſhes, yet a private agree- 
ment in this reſpect ſhall not alter the law. 3 Salk. 
253. 

22 14 G. 2. Petham and Dymchurch. The pauper was 
bound apprentice to a certificate- man in Tenderden, and 
after living with him there two years, was by him aſſigned 
over to a parifhioner of Lidd, with whom he inhabited and 
ſerved for the remainder of the feven years. And the 
court were all of opinion, that ſuch aſſignment being 
good as to the purpoſe of a ſettlement, the apprentice 
gained a ſettlement in Lidd the uncertificated pariſh. 
Str. 1147. 3 
In the aforeſaid caſe of Sherborne and Thornford, E. 
15 G. 2. it was obſerved by Mr. J. Deniſon (to which all the 
court agreed) that a certificate provides for the * 

| ; | that 
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chat pariſh only into which the certificate perſons came to 
reſide by virtue of ſuch certificate; but doth not exclude 


a certificate perſon from gaining a ſettlement in another 


pariſh, in the ſame manner as any other perſon may do, 
Burrow's Settl. Caf. 186. - 

H. 21 G.2. Silton and Wincanton. The father and 
mother of John Milbourn the pauper came from Silton 
with a certificate to Wincanton. The ſaid pauper was 
afterwards born in Wincanton, and at twelve years of age 
was bound out by the pariſh of Silten apprentice to a taylor 
at Horſington for eight years, and ſerved him there. The 
queſtion was, Whether the ſon of a certificate-perſon, born 
in the pariſh to which his father came by certificate, and 
bound apprentice and ſerving an apprenticeſhip to a 
maſter in a third pariſh, gains a ſettlement in the third 
pariſh by ſuch apprenticeſhip ? By the court: The pauper 


in this caſe was a perſon at large, as to every other pariſh 


except Wincanton, to whom the certificate was delivered; 
and therefore he gained a ſettlement at Horfngton. Burr. 
Settl. Caſes, 269. | 

T. 28 G. 2. Horſley and Holling ſclough. Horſley gave a 
certificate to Abraham Cope and his family, who went with 
it to Hollingſclough, where his ſon the pauper was born. 
'The pauper at twelve years of age went to Peck, and was 
hired and ſerved for a year there; and then returned to 
Hoelling ſclough. The queſtion upon this caſe was, Whether 
the ſon of a certificate-perſon, born in the pariſh to which 
his parent came by certificate, could gain a ſettlement in a 
third pariſh by a hiring and ſervice for a year? And the 
court were clear that this gained a ſettlement in the third 
pariſh; and that the above cafe of Siltan and Wincanton 
was in point, only with this immaterial difference, that 
there the ſon's ſettlement was gained by apprentice- 
ſhip, and here by a hiring and ſervice. Burr, Settl. Caf. 


T. 28 G. 2. High and hw Biſbopſide and Dacre cum Bu- 
erley. Jonathan Joy, a taylor, being ſettled in Menwith 
cum Darley, came from thence with 2 certificate to the 
townſhip of High and low Biſhophde, where he reſided 
for ſome years. Afterwards he purchaſed a freehold 
houſe for the ſum of 1ol. in the townſhip of Dacre 
cum Buerley : Whereupon he left Biſbopſide, and went to 
inhabit in Dacre cum Buerley, to which place he carricd his 
certificate, and delivered it to the proper officer there. 
During his reſidence at Dacre cum Buerley, John Thackrey 


the pauper was bound to him as an apprentice by inden- 
Vol. III. D d ture 
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ture for ſeven years; and ſerved his apprenticeſhip accord- 
ingly with his ſaid maſter, who all the time inhabited in his 
ſaid houſe in the townſhip of Dacre cum Buerley. The 
queſtion was, Whether he gained a ſettlement in Dacre by 
ſuch apprenticeſhip ? It was argued on the one ſide that 
he could not; for his maſter himſelf in that cafe refided 
under the certificate which he brought with him when he 
came from Bifſhopfide, and conſequently the apprentice 
could not gain a ſettlement with him at Dacre. Unto 
which it was anſwered, that the maſter did not reſide as a 
certificate-perſon at Dacre, becauſe living upon his own 
eſtate there, he needed not to have delivered any certifi- 
cate, and the certificate which he did deliver could have no 
effect at Dacre, as it had before been delivered to Biſbaſide, 
which they ought to have kept for their own protection; 
and if a certificate had been neceſfary, he ought to have 
produced another certificate. And of this opinion was 
the court, and held that the apprentice gained a ſettle- 
ment at Dacre. Burr. Settl. Caf. 381. | 

E. 29 G. 2. St. Peter's in Nottingham and Wilford. 
The pariſh of Beſton gave a certificadiſich one T rentham, 


to St. Peter's. The certificate-man took the pauper 7ohrn: 


Wright to be his apprentice, and the pauper ſerved him 
ſome conſiderable time in St. Peter's. Afterwards, T rent- 
ham the mafter removed to St. Marys where the ap- 
prentice ferved him about a year. The two juſtices and 
the ſeſſions were of opinion, that the certificate extended 
to St. Mary's; though only directed to St. Peter's; and 
conſequently, that the apprentice gained no ſettlement 
in St. Mary's, It was moved to quaſh the orders of the 
juſtices, becaufe their opinion was contrary to the de- 
termination in the caſe of High and low Biſhopfide, wiz. 
that a certificate extends to no other pariſh but that 


only to which it is given: And an apprentice gains his 


fettlement by the laſt 40 days” ſervice; which, in the 
preſent cafe, was at Sr. Mary's, to which pariſh the maſter 
was not certificated. And the counſel on the other 


_ fide gave it up, as being exactly the ſame point with 


the cited caſe of High and low Biſhopſide. Burr, Settl. 


Caſ. 391. 
T:30& 31 G. 2. Great Terrington and Bideford. By a 


certificate from Lancra/s, Mary Bray came to Bideford, 
and inhabited there ſome years. Then ſhe was bound 
apprentice by the officers of the pariſh of Lancraſs, and 
lived under the indenture at Great Torrington, for ſeveral 


for 


# 
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for a year, and ſerved that year in Bideford. The queſtion 
was, Whether by this hiring and ſervice ſhe gained a ſet- 
tlement at Bideford, to which place ſhe had come by cer- 
tificate? And it was adjudged (the point being clearly 
given up, as in the former caſe), that having ſerved an 
apprenticeſhip in a third pariſh, ſhe was become quite 
clear of the cettificate, and therefore was as much at 
liberty to gain a new ſettlement in Bideford as any uncer- 
tificated perſon could be. Burr. Settl. Caf. 428. 

And the like was adjudged in the ſame term, in the caſe 
of Keynſbam and Hanbam. Burr. Settl. Caſ. 429. | 

Although the ſtatute of the 9 & 10 W. ſays, that no 
perſon who ſhall come into any pariſh by certificate, ſhall 
be adjudged by any act to have gained a ſettlement there, 
unleſs he ſhall really and bona fide take a leaſe of a tene- 
ment of 101: a-year, or execute ſome annual office in the 
pariſh ; yet it hath always been holden, that a man may 
not be removed from his own, whether it come to him by 
deſcent, deviſe, or purchaſe ; and continuing thereon forty 
days, he ſhall thereby gaiu a ſettlement, provided that in 
caſe of purchaſe the conſideration bona fide paid amount to 
the ſum of 3ol.; as will appear fully from ſeveral caſes 
hereafter following: 

H. 28 G. 2. Sudbury and Ultoxeter. Thomas Bladen, 
being ſettled at Sudbury, came by certificate with his wife 
and children to Uttoxeter. Thomas died there, and his 
wife and children remaining at Uztoaxeter under the cer- 
tificate, became chargeable, and were removed and ſent 
back to Sudbury. In about a year after, John Bladon, one 
of the ſaid children, was bound apprentice in the pariſh 
of Uttoxeter, and ſerved out his time there. The queſtion 
was, Whether by ſuch apprenticeſhip he gained a ſettle- 
ment at Urtoxeter? By Ryder Ch. J. and the court: The 
removal in this caſe to Sudbury did reſtore the pauper to a 
new right of gaining a ſettlement ; for the certificate is as 
it were functus officio, and is diſcharged by the order of 
removal. It can have its effect but once; and after the 
removal back it is totally at an end; and the certificate- 
perſon is reſtored as fully to the capacity of gaining a ſet- 
tlement, as if there had been no certificate at all. 'The law 
is ſo far from looking upon a £ertificate as continuing 
after an order of removal; that the pauper cannot return 
to the place from which he was removed, without incur- 
ring a penalty. And it was adjudged that the pauper gained 
a ſettlement at Uztoxeter. Burr. Settl.” Caſes, 373. 

Dd 2 T. 29 
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T. 298 30 G. 2. Taunton St. Mary Magdalen and 
Tuunton St. ame s. Robert Bagg, the grandfather of the 


amess 


to Taunton St. Mary Magdalen's. Afterwards he went 
back into the pariſh of Taunton St. James's, and there had 


Robert his ſon, the father of the preſent pauper. 


And af- 


terwards Robert, the pauper's father, married in Taunton 
St. James, and went and lived, with his wife and family, 
in a houſe in the ſaid pariſh of Taunton St. James's apart 
from his father; and had iſſue Rzbert the pauper, born in 
Taunton St. Fames's. Robert the grandfather died in 
Taunton St. Fames's. Then Robert the father died. And 
Robert the pauper was bound an apprentice by the pariſh 
of Taunton St. James's, into the pariſh of Taunton St. Mary 


Magdalen: and there ſerved his apprenticeſhip. 


It was 


urged, that by virtue of the certificate given with his grand- 


father to the ſaid pariſh of Taunton St. Mary Magdalen, 


the ſaid apprentice gained no ſettlement in Taunton St. 
Mary Magdalen, but continued ſettled. in the pariſh of 
Taunton St. Fames's, which had given the certificate, But 
the court (without going into the queſtion whether the 
certificate act extends to grandchildren, or whether the ſon 
of this certificate-man was emancipated from his father's 
family or not, as theſe points were not neceſſary to be diſ- 


cuſſed in this caſe) delivered their opinion, that the certi- 


ficate itſelf was of no force at the time of the grandſon's 
being put apprentice in Taunton St. Mary Magdalen's, but 
was then totally at an end. For in ſo long a courſe of 
time, which was 54 years after granting the certificate, and 
after ſuch a deſertion, it was reaſonable to conclude that 
there was an end of it. It was abſolutely waved and de- 
ſerted. And the father and grandfather of this pauper 
could not have gone to St. Mary Magdalen's again without 
a new certificate, It 1s a good deal like the above caſe of 
Uttoxeter, where the certificate was conſidered as fundus 
icio, and as if it had never at all exiſted; being in that 


caſe totally at an end, as being ſatisfied, and having had its 


full and whole effect, by the removal of the paupers (un- 
der an order of juſtices indeed) to the pariſh who had given 
that certificate. And in the preſent caſe, the certificate 
being at an end, the apprenticethip of Robert Bagg the 
auper will have juſt, the ſame effect as if no ſuch certifi- 


cate had ever been given at all, or where any ingredient 
in the caſe; that is to ſay, the apprentice is ſettled in 
Taunton St, Mary Magdalen's. Burr. Settl. Caſ. 402. 
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H. 5 G. 3. Spotland and Caſtleton. The pauper Fohn 


Hamer was bound apprentice to a certificate man at Caſſle- 
ton, and ſerved his maſter at Caftleton for ſome years. 
Then he removed with his maſter to Sportland, where he 
ſerved him 40 days and upwards, and then was married 
to a young woman whoſe parents lived in Caſfleton; and 
till the expiration of the apprenticeſhip, which was up- 
wards of half a year, the apprentice worked in the day- 
time with his maſter in Spzt/and, but went and lodged 
with his wife at her parents' houſe at Caſfleton. It ſeemed 
to be agreed by the court (independently of a certificate) 
that wherever the ſervant or apprentice lodges, there is 
his ſettlement. And in this caſe it was urged, that the 
certificate was out of the queſtion, For by the appren- 
tice reſiding with his maſter 40 days in Spotland, he had 
gained a ſettlement there, as they did not reſide in Spot- 
land under the certificate. Conſequently, he came back 
from Spotland to Caſtleton free from the certificate, juſt 
as if there had been no certificate at all. And hy lodg- 
ing there above 40 days, he gained a ſettlement there, 
ſubſequent to that he had gained in Spotland. On the 


other hand, it was argued, that the certificate was {till 
ſubſiſting, and the maſter's removal to Spotland was vo- 


luntary, and not under any order of removal. 'The 
malter is not ſtated to have gained any ſettlement in 
Spotland. So that he continued a certificate-man to Caſ- 
ztleton ; and the apprentice was part of his family. By 
the court: The maſter, who was a certificate-man at 
Caſtleton, gained no new ſettlement in Spotland ; and the 


pauper ſtill remained an apprentice to this certificate- man. 


The maſter may ſtill go back to Ca/tleton, the pariſh to 
which he was certificated. Indeed, it hath been. deter- 
mined, that if a certificate- perſon goes to another pariſh, 
and becomes changeable to it, and is by an order of juſ- 
tices removed from thence to the pariſh which gave the 
certificate, then the certificate is at an end, it is ſatisfied, 
it is functus officio, and it can have its effect but once. But 
here the removal is voluntary, not by force. The certi- 
ficate ſubſiſts. And the apprentice remains part of his 
maſter's family. He was ſo at Spotland ; Nee all along 
continued to be ſo. The certificate act ſays, tat the appren- 
tice ſhall not gain a ſettlement in the pariſh to which his 
malter came by certificate. But as this apprentice hath 
gained an intermediate ſettlement, he ought to be ſent to 
that ſettlement which he hath intermediately gained. And 
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the court were unanimous, that bis ſettlement was at I 
Spotland. Burr. Settl. Caf. 527. 4 | 
T. 20 G. 3. Frampton and Tretherne. Two juſtices Wb 


removed the wife and child of Samuel Minett from Framp- 
ton to Tretherne; On appeal, the ſeſſions quaſh that 
order, and ſtate the following caſe : In the year 1751, the 
pariſh of Tretherne granted a certificate to the pariſh of | 
Frampton, acknowledging Fob Minett and Anne his wife | 
to be ſettled in Tretherne, Under which certificate they 
lived in Frampton two or three years, when they volunta- 
rily returned to Tretherne, and had afterwards a ſon named 
Samuel born there. 7e the father continued to live in 
Tretherne for 17 or 18 years; when, having a relation in 
Frampton dead, he went by himſelf (his wife being dead) 
to poſſeſs himſelf of the effects, and remained there about 
ſix months, when being taken ill, he was by the pariſh of 138 
Tretherne recommended to Gloucefler infirmary, and there 2 
died. But before he went to Frampton to take poſſeſſion 
of his relation's effects, Samuel the ſon was hired for a 
year, and ſerved the ſame in Frampton, and ſo continued 
for ſeveral years, until after his father died. Samuel after» 
wards. married and had a child, and his wife and child 
were the paupers that were removed from Frampton to 
Trelherne. In ſupport of the order of removal, the coun- 
ſel obſerved, that in the caſe of Taunton the circumſtances 
were very particular, The extraordinary length of time 
during which the certificate had ſlept, was confidered as a 
waiver of it, but they ſeemed to doubt of the law of that 
caſc : It has been ſettled, they ſaid, in latter caſes (as in that 
of Spotland), that a voluntary removal of a certificated 
perſon from the pariſh to which he has been certified, will 
not vacate a certificate; and this, without any regard to 
any interval or length of time. If a pauper can, by length 
of time, deſert or annul a certificate, how is the line of 
limitation to be drawn ? If a month's abſence from the 
pariſh will not do, will a year or ten years, or eighteen 
years? By analogy to the ſtatute of limitations, twenty 
years at leaſt ought to be required. Here, the certifying 
pariſh did not look upon the certificate as at an end ; for 
they recommended the father to the Glouceſter infirmary, 
conſidering him ſtill as their own poor. —L. Mansfield : 
The exact circumſtances of this caſe have not occurred 
before, though the principle of deſertion by long diſuſe is 
to be found in that of Taunton. But here, no faith was 
given by the pariſh of Frampton to the certificate as to 
| | Ee | | Samuel, 
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Samuel, whom they never heard of till he came there as an 
emancipated perſon. This caſe to me ſeems much ſtronger 
than that of Taunton, Willes and Aſbhurſt, juſtices, of the 
ſame opinion, There are no reaſons ſtated for the judg- 
ment in the caſe of Spolland, and it doth not appear either 
that the court meant to contradict, or that the deciſion did 
cantradict, the caſe of Taunton. And the order of the 
two juſtices was quaſhed, and the order of ſeſſions affirm- 
ed. Douglas, 402. V. Cal. Caf. 77. S. C. by the name of 
Rex v. Inhabitants of Frampton upon Severne, in which the 
other pariſh is called Fretherne, 


H. 22 G. 3. Bedworth and Keel. Fane Peak was re- 


moved from Bedworth to Keel; the ſeſſions confirmed the 
order, and ſtated ſpecially : That the pauper was born at 
Bedworth, where her father and mother reſided under a 
certificate until their death ; that ſhe remained there after 
their death until ſhe was about 7 years of age with her bro- 
ther who was named in the certificate, and then voluntarily 
went to Keel, where ſhe was hired for a year, and ſerved 
the ſame, and alſo two or three others in Keel, when ſhe 
voluntarily returned to her brother at Bedevorihb. The 
queſtion was, Whether the pauper, affer ſhe returned to 
Bedworth, was to be conſidered as (till under the certificate, 
or that, under theſe circumſtances, it was to be conſidered 
as having been abandoned? -L. Mangſield at firſt inclined 
to think that ſhe returned independently and as fu juris, 
rather than to her old home and pariſh, and under the cer- 
tificate. But Wiles J. thought that the inquiry here muſt 
be, Whether the certificate was fundus officio? | he fact is, 
that the pauper returns voluntarily to the houſe in which 
ſhe had before reſided under the certificate, which belonged 
to her brother, who was at that time reſident there under 
the certificate: It certainly, was not diſcharged as to him, 
and there do not appear to me to be circumſtances in the 
caſe ſufficient to warrant us in ſaying, that it was ſo with 
reſpect to the pauper.— L. Mansfield. I am ſatisſied. 
The voluntary return to the houſe of her brother, who 
was then reſident under the certificate, had eſcaped me. 
Both orders aftirmed. Cal. Caſ. 144. 
T. 26 G. 3. Newington and Merſham. John Small and 


his wife and five children were removed from Newington to 


Merſham ; the ſeſſions quaſhed the order, and ſtated the, 
following caſe: That the pauper's father reſided at Neo- 


ington under a certificate from Merſbam when the pauper 
was born: That the father removed with his whole famil 

to Hos, and ſtayed there two years; and from thence alſo 
removed with his whole family to S road, where he conti- 
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nued about four years, when he died: That about two years 
after the death of the father, his widow went to Newing- 
ton to keep her uncle's houſe, with whom ſhe continued 
until his death, and afterwards lived at Newington till ſhe 
herſelf died; ſhe had been relieved by Newington, having 
gained a ſettlement there after her huſband's death: 
That the pauper, within a year after his father's death, 
went to Newington and hired himſelf for a year (being 
then unmarried), and ſerved the ſame in Newington, and 
continued with the ſame maſteranother year; and then was 
two years with the miniſter of the parith of Newington, and 
never gained a ſettlement elſewhere. L. Mansfield 
It is admitted that there may exiſt a caſe in which a cer- 
tificate ſhall be conſidered as functus officio. Then the 
court ought to draw a line; in doing which it will be 
material to conſider what is the nature of a certificate. 
It ſeems to me, that a certificate given by the pariſh from 
which the panper goes to another pariſh, ig an mdemnity 
to that other pariſh from the conſequences of permitting him 
to reſide there ; therefore it has done its oſſi ce the moment 
that reſidence is permanently at an end. A temporary 
abſence for a particular purpoſe will not diſcharge it; 
but when the pauper had left the certified pariſh for 
years, and neither party has had any reliance upon the 
certificate, then it has done its duty and has no longer 
any operation. In the preſent caſe, the pauper had left 
the certified pariſh for {ix years, without any intention of 
returning, by which it is manifeſt that the certificate was 
diſcharged. -——'The other judges gave their opinions to 
the ſame effect; and Buller J. ſaid, that whenever a 
pauper returns to the certified pariſh again, they ſhould 
require from him a new certificate. Order of ſeſſions 
afſirmed. Durnf. and Haſt, 1 V. 354. 
And in the caſe of K. v. St. Michael's in Coventry, 
H. 34 G. 3. it was looked upon to be fully ſettled on the 
authority of the above caſe of K. v. Newington, that a cer- 
tificate is abandoned by the certificated man leaving the 
certificated pariſh with all his family, and taking up his 
reſidence in another pariſh, though he again return to the 
certificated PEN after an interval of two years. Durnf. 
and EH, 5 V. 526. | 
No more of a In the caſe $f, Martliſbam and Framlingham, T. 13 G. 3. 
eee it came to be debated, whether any more of a certified 
back. than thoſe family could be removed back, than the individual that 
that aſk relief. aſked relief; but the cauſe went off upon another cir- 
cumſtance. J. Afton, in giving his opinion, 
ſaid, that if ſeveral perſons reſide in a pariſh under the 
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fame certificate, the aſking relief by a ſingle one of them 
would not render the reſt removable. The certificate act 
ſays, that the pariſh who gives the certificate ſhall receive 
and provide for the perſon mentioned in it, together with 
his family, whenever he or they ſhall happen to become 
chargeable or aſk relief : and then, and not before, it ſhall 
be lawful for any ſuch perſon, and his or her children, to 
be removed to the parith from whence ſuch certificate was 
brought. And it muſt be adjudged by the juſtices, that 
ſuch perſon is actually become chargeable, before they can 
legally make an order of removal. Now how can the 
juſtices be authorized to make ſuch an adjudication upon 
a perſon who in fact is not become chargeable, nor ever 
has aſked relief? Burr. Settl. Caf. 748. 

H. 29 G. 3. K. v. St. Mary Weſtport. Thomas Pretty 
and his wife, and Elizabeth and Fames their children, 
were removed from Bradford to St. Mary's, Weſtport, in 
Malmeſbury, both in Wiltfhire : On appeal the order was 
confirmed, ſubject to the opinion of the court on the fol- 
lowing caſe : Edward Pretty, the grandfather of the pauper 
Thomas Pretty, together with his wife and family, went to 
reſide in Bradford under a certificate from St. Mary Weſt- 
port, acknowledging them to be legal inhabitants, and 
promiſing to receive the ſaid Edward Pretty with his wife 
and family when they ſhould be thereto requeſted, unleſs they 
obtained a ſettlement elſewhere. 'The paupers reſided 
together under the certificate in Bradford until removed 
by the preſent order. T homas, the ſon of the pauper T homas, 
ſome years ago married and took a houſe in the ſame pa- 
riſh, and reſided apart from his father's family: He is ſince 
dead, and has left an infant ſon Fobn, who now lives with 
his mother in Bradford, and is under 7 years of age. The 
paupers named in the order of removal never aſked or re- 
ceived any relief from Bradford, or became perſonally 
chargeable, unleſs the pauper Elizabeth under the circum- 
ſtances hereinafter ſtated can be ſo confidered; but Thomas 
the ſon, after the ſeparation above mentioned, aſked and 
received relief from Bradford during ſiekneſs; and ſince his 
death his infant fon has not been maintained by his grand- 
father the pauper, but relief has been applied for by his 
mother for him, and occaſionally granted by Bradford for 
his ſupport, which was known to Thomas the grandfather. 
The pauper Elizabeth, at the time of her removal, was 


pregnant with a baſtard child, of which ſhe has ſince 


been delivered in St. Mary Weſtport. By L. Kenyon 
Ch. ]. Although this certificate is not in the uſual form, 


yet 
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nued about four years, when he died: That about two years 


after the death of the father, his widow went to Neauing- 


ton to keep her uncle's houſe, with whom ſhe continued 
until his death, and afterwards lived at Newington till ſhe. 
herſelf died; ſhe had been relieved by Newington, having 
gained a ſettlement there after her huſband's death: 
That the pauper, within a year after his father's death, 
went to Newington and hired himſelf for a year (being 
then unmarried), and ſerved the ſame in Newington, and 
continued with the ſame maſteranother yearz and then was 
two years with the miniſter of the pariſh of Newington, and 
never gained a ſettlement elſewhere. L. Mansfield 

It is admitted that there may exiſt a caſe in which a cer- 
tificate ſhall be conſidered as functus officio. Then the 


court ought to draw a line; in doing which it will be 


No more of a 
cert. fied family 
can be removed 
back. than thoſe 
that aſk rellef. 


material to conſider what is the nature of a certificate. 
It ſeems to me, that a certificate given by the pariſh from 
which the panper goes to another pariſh, ig an indemnity 
to that other pariſh from the conſequences of permitting him 
to reſide there; therefore it has done its oſſi ce the moment 
that reſidence is permanently at an end. A temporary 
abſence for a particular purpoſe will not diſcharge it; 
but when the pauper had left the certified pariſh for 
years, and neither party has had any reliance upon the 
certificate, then it has done its duty and has no longer 
any operation. In the preſent caſe, the pauper had left 
the certified pariſh for {ix years, without any intention of 
returning, by which it is manifeſt that the certificate was 
diſcharged. -— The other judges gave their opinions to 
the ſame effect; and Buller J. ſaid, that whenever a 
pauper returns to the certified pariſh again, they ſhould 
require from him a new certificate. Order of ſeſſions 
aſſirmed. Durnf. and Haſt, 1 V. 354. 

And in the caſe of K. v. St. Michael's in Coventry, 
H. 34 G. 3. it was looked upon to be fully ſettled on the 
authority of the above caſe of K. v. Newington, that a cer- 
tificate is abandoned by the certificated man leaving the 
certificated pariſh with all his family, and taking up his 
reſidence iu another pariſh, though he again return to the 
certificated pariſh after an interval of two years. Durnf. 
and E, 5 V. 5 26. 

In the caſe of Martliſam and Framlingham, 13 G. 3. 
it came to be debated, whether any more of a certified 
family could be removed back, than the individual that 
aſked relief; but the cauſe went off upon another cir- 


J. Afton, in giving his opinion, 
ſaid, that if ſeveral perſons reſide in a pariſh under the 
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fame certificate, the aſking relief by a ſingle one of them 
would not render the reſt removable. The certificate act 
ſays, that the pariſh who gives the certificate ſhall receive 
and provide for the perſon mentioned in it, together with 
his family, whenever he or they ſhall happen to become 
chargeable or alk relief: and then, and not before, it ſhall 
be lawful for any ſuch perſon, and his or her children, to 
be removed to the parith from whence ſuch certificate was 


brought. And it muſt be adjudged by the juſtices, that 


ſuch perſon is actually become chargeable, before they can 
legally make an order of removal. Now how can the 
juſtices be authorized to make ſuch an adjudication upon 
a perſon who in fact is not become chargeable, nor ever 
has aſked relief? Burr. Settl. Caf. 748. 

H. 29 G. 3. K. v. St. Mary Weſtport. Thomas Pretty 
and his wife, and Elizabeth and Fames their children, 
were removed from Bradford to St. Mary's, Weſtport, in 
Malmeſbury, both in Wiliſbire: On appeal the order was 
confirmed, ſubjeCt to the opinion of the court on the fol- 
lowing caſe: Edward Pretty, the grandfather of the pauper 
Thomas Pretty, together with his wife and family, went to 
reſide in Bradford under a certificate from St. Mary Weſt- 
port, acknowledging them to be legal inhabitants, and 


promiſing to receive the ſaid Edward Pretty with his wife 


and family when they ſhould be thereto requeſted, unleſs they 
obtained a ſettlement elſewhere. The paupers reſided 
together under the certificate in Bradford until removed 
by the preſent order. T homas, the fon of the pauper Thomas, 
ſome years ago married and took a houſe in the ſame pa- 
riſh, and reſided apart from his father's family: He is ſince 
dead, and has left an infant ſon John, who now lives with 
his mother in Bradford, and is under 7 years of age. The 
paupers named in the order of removal never aſked or re- 
ceived any relief from Bradford, or became perſonally 
chargeable, unleſs the pauper Elizabeth under the circum- 
ſtances hereinafter ſtated can be ſo conſidered; but T homas 
the ſon, after the ſeparation above mentioned, aſked and 


received relief from Bradford during ſiekneſs; and fince his 


death his infant fon has not been maintained by his grand- 
father the pauper, but relief has been applied for by his 
mother for him, and occaſionally granted by Bradford for 
his ſupport, which was known to Thomas the grandfather. 
The pauper Elizabeth, at the time of her removal, was 
pregnant with a baſtard child, of which ſbe has ſince 
been delivered in St. Mary Weſtport. By L. Kenyon 


Ch. J. Although this certificate is not in the uſual form, 
yet 
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yet as far as it relates to the queſtion now before us, it muſt 
be conſidered as a common certificate. And the ſingle 
queſt ion is, Whether theſe perſons who have been'removed, 

can in the fair ſenſe of the words be ſaid to have been 
actually chargeable to Bradford? Now it is negatived 

by the caſe that any of theſe parties received relief in 
perſon. But it is contended that they were virtually re- 
lieved, becauſe the fon and the grandſon both received 
relief. But it muſt be obſerved that at that time they were 
not members of the family of the pater-familias now re- 
moved; they lived apart from him, and formed another 
family of themſelves. Then it has been ſaid, that a bur- 
then has been thrown upon the pariſh by the relief of the 
ſon and grandſon, and therefore that the grandfather was 
virtually chargeable, becauſe the 43 Elz. requires fathers 
and grandfathers to ſupport their children and grand- 
children. But that propoſition haſtens to a concluſion too 
ſoon ; for by that ſtatute they are not in all events to main- 
tain their grandchildren, &c. but only when they are of 
ſufficient ability : now the juſtices are the proper judges 
of that ability ; and the grandfathers, &c. are only to be 
called upon by an order of juſtices. 'There is another 
ſection in the certificate act which throws ſome light upon 
this ſubject; that direCts that every perſon who receives 
relief, and the wife and children of ſuch perſon cohabiting iu 
the ſame houſe, ſhall wear a badge on the ſhoulder ; this 
therefore is a ſtrong legiflative interpretation of what 
is meant by the word family“ in that act, and it would 
be a very harſh conſtruction of that law to ſay that the 
grandfather, when his ſon and grandſon who lived in a 
different houſe from him received relief, could have been 
badged, or, as mentioned in the latter part of the fame 
clauſe, ſent to'the workhouſe. So that, on the fair con- 
ſtruction of this act of parliament, none of the perſons 
removed by this order can be ſaid to have been chargeable. 
And even if we could exerciſe any diſcretion upon the 
ſubject, we ſhould not be inclined to reſtrain the operation 
of the certificate act. The caſe of Walton v. Spark (which 
has been cited) is very diſtinguiſhable from the preſent : 
there the condition of the bond, which was to indemnity 
the pariſh againſt the perſon therein named and his chil- 
dren, was broken. Then as to the circumſtance of the 
daughter being with child ; it is univerſally fettled that 
that is not a ſufficient ground for the removal of a certifi- 
cate-perſon. Perhaps it is rather a hard caſe, and we might 


wiſh the law to be otherwiſe in ſome inſtances. But 
x indeed 
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indeed it is to be conſidered that, though the woman was 
pregnant non conſtat that the child would be a baſtard ; 
and though it was probable, yet it was not certain, that 
any burthen would have fallen on the pariſh, for ſhe 
.might have been married before the was brought to 


bed. Aſbburſt J. No doubt ariſes from the particu- 
larity of this certificate; for the promiſe by the certifying 
pariſh to receive the paupers when they ſhall be thereto re- 
gueſted, can only be taken to mean, when they ſhould be legally 

requeſted. Now the perſons mentioned in the certificate 
had a right to reſide in Bradford under it till they became 
chargeable, when only the certifying pariſh could legally 
be requeſted to receive them. Then the queſtion is, Whe- 
ther or not any of the perſons removed, actually became 
chargeable in ſuch a way as to warrant the pariſh of Brad- 
ford in removing them? Now it does not appear that any 
of them fall within that deſcription. For as to the preg- 
nancy of the daughter, it has been repeatedly determined, 
that a certificate perſon cannot be removed as being /ikely 
to become chargeable, but ſuch perſon muſt be actually 
chargeable, and in ſuch an inſtance as this the charge may 
be prevented by marriage. 'Then as to the relief which 
was given to the ſon and grandſon, it ſeems to me that that 
was not a ſufhcient ground to remove the grandfather and 
his family living under a ſeparate eſtabliſhment. . But it 
has been ſaid that the grandfather was bound to maintain 
his ſon and grandſon : that is true under circumſtances 
but then he mull be of ſuſhcient ability, and called upon by 
an order, Now here the relief was not given on the ap- 
plication of the grandfather ; and in order to extend the 
conſequences of this relief to him, the pariſh ſhould have 
firſt called upon him, when if he had refuſed, alleging his 
inability, it might perhaps have been tantamount to a relief 
of the grandfather. But as it appears here, we cannot ſay 
that it was a neceſlary act of the parith, it was a voluntary 
one, and perhaps the grandfather, if he had been applied 
to, might have relieved the ſon and grandſon. Greoſe ]. 
The firſt queſtion ariſes on the eſte of the certificate. 
Although that is different from the common form, yet I 
have no doubt in ſaying that it can have no other operation 
that what it derives from 8 & g W. 3. c. 30. If it had, 
it would go a great way to defeat that ſtatute. For that 
act directs that a certificate, given in the terms therein 
preſcribed, ſhall. oblige the pariſh granting it to receive 
the perſons therein mentioned when they ſhall become 


chargeable, and that then they ſhall be removed. But this is 
an 


AIl 
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# an undertaking to receive the perſons mentioned in it, 2wher: 1 

Ul! they ſhould be thereunto requeſted : which is directly contrary th 
to the ſtatute. Therefore I think this is void, unleſs it Z 
be conſidered as a certificate within the act. The next 2 


queſtion is, Whether that which 1s ſtated in the order of 
removal, be true? namely, that the paupers were arally 
chargeable, Now that is negatived by the caſe, which B 
ſtates, that they were nat in fact chargeable, unleſs we can 
fay that they were ſo in law. Although this queſtion has 
never been expreſsly decided, I agree with the opinion de- 
livered by Mr. J. Alion, who was particularly converſant 
with this branch of the law. And notwithſtanding it was 
extrajudicial, I cannot help paying a great reſpect to the 
opinion of ſo able a judge, If the whole of a certified fa- 
mily were removable becauſe one of them only became 
actually chargeable, it would be attended with great incon- 
venience. As for inſtance, if there were three or four 
young men in the family who were able by their induſtry 
to procure a competent maintenance, and their ſiſter be- 
came chargeable ; it would be againſt the ſpirit of the act 
to make that a ground for removing them all. And J 
think the intent of the act will be fully anſwered by de- 
termining, that when any one of the certificated family 
becomes chargeable, he only ſhall be removed: any other 
determination would defeat the true purpoſes of the act. 
Then as to the pregnancy of the daughter, no caſe has 
been cited to ſhew that a perſon under ſuch circumſtances 
can be removed ; and I think ſhe was not removable on 


that account. Both orders quaſned. Durnf. and Eaſt, F | 
3 V. 44. | 


1 iti, Of ſettlement by birth; viz, of baſtards, and 


| others. 


n 


It is fometimes difficult to prove the place of the birth 
| of a pauper. The two topics commonly made uſe of for 
* this purpoſe are in their own nature inconcluſive. The 
1 firſt queſtion that is commonly aſked a pauper is, Where 
nn « were you born 7” Unto which it is impoſſible for him 
Wl to give a determinate anſwer; and his teſtimony is more 

. or lefs credible according to the means he has had of in- 
i formation. The pariſh regiſter is a proof, not of the 
| birth but of the chriſtening ; which are not always in 
0 the ſame place: beſides that the regiſter is no evidence at 
il all of the identity of the perſon. In the caſe of Creech St. 
Michael and Pitmigſter, E. 14 G. 3. the mother of the 
| pauper 
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pauper was ſubpcenaed, but did not attend; and no account 
was given of her being under any legal diſability of attend- 
ing. For which reaſon the ſeſſions quaſhed the order of 
the two juſtices, as not being ſupported by the beſt evi- 
dence that the nature of the caſe would admit of. On the 
other hand, a copy of a regiſter, taken from the pariſh re- 
giſter of Pitminſten, was produced. © Chriltenings 1735, 
« Jahn ſon of John Every and Mary his wife, baptized 
&« December 5.” And John Carter, one of the witneſſes, 
ſwore, that the pauper lived many years ago with him the 
ſaid John Carter that John Every, who lived in Pitminſter, 
and died long ſince, was conſidered as the pauper's father: 
and that he knew Mary Every, who lives in Pitminſler, 
and whom he underſtood to be the pauper's mother, and 
has heard the pauper call her mother. On its being moved 
for a rule to ſhew cauſe why the order of ſeſſions ſhould 
not be quaſhed, L. Mansfield ſeemed to think, and ſo it 
was afterwards determined on ſhewing cauſe, that this 
evidence was ſufficient. Bur. Set. Caf. 765. 


1. Settlement by birth of baſtards. 


Note; It is not in this place queſtioned, who ſhall or 
ſhall not be deemed a baſtard, but the ſettlement only is 
conſidered of ſuch as are hrit ſuppoſed to be baſtards; 
other matters relating to them, as concerning their filia- 
tion, and maintenance, and the like, are treated of under 
the title Baſtards.] a 

A. baſtard child is prima facie ſettled where born: And 
this was the ancient genuine ſettlement; and a perſon 
could have no other, until he had reſided for a certain 
time, as is aforeſaid. | 

But this rule admits of divers exceptions ; which are as 
follows : 

(1) If a woman comes into a place by privity and col- 
luſion of the officers where ſhe belongs, and is there deli- 
vered of a baſtard ; ſuch baſtard gains no ſettlement, not- 
withſtanding its birth. Caſes of S. 66. 


How far baſtards 
are to be ſettled 
where born. 


Baſtard born in 
a place by 
colluſion. 


And in the caſe of Maſters and Child, H. to V. It was 


ruled, that if a woman big with child of a baſtard, and 
ſettled in one pariſh, is perſuaded to go into another, and 
there be delivered ; this fraud will make the parith charge- 
able where the mother was ſettled, though the child was not 
born there : But if a woman, with child of a baſtard, come 
accidentally into one pariſh, and is perſuaded by ſome of 
the pariſhioners to go into another pariſh, which ſhe doth, 
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Baſtard born af- 
ter the order of 
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out. 


Baſtard born 
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pended. 


Baſtard born in 


removing. 


Paſtard born af- 
ter the removal, 
and before the 


appeal. 
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and there is delivered, this ſhall not charge that pariſh 
which perſuaded her. 3 Salk. 66. 

(2) Alſo, if a baſtard is born under an order of removal 
and before the mother can be ſent to her place of ſettle- 
ment, being hindered by water or otherwiſe ; fuch baſtard 


ſhall not be ſettled where ſo born, but at the mother's 


ſettlement. M. 10 An. Ichleford and Great Milton. 
I Se. C. 33. Caſes of S. 66. | 

(3) And by 35 G.3.c.101. The removal of perſons 
during ſickneſs may be ſuſpended z and if during ſuch ſuſ- 
penſion any unmarried woman ſhall be delivered of a baſ- 
tard child, the ſettlement of ſuch mother, at the time of 
her delivery, ſhall be deemed the ſettlement of ſuch child. 
Provided, that all aQts heretofore made touching baſtard 
children, or concerning the mothers or reputed fathers of 
fuch children, ſhall remain in full force, as well in caſes 
where by this act the ſettlement of ſuch child is directed 
to be the ſame as that of the mother, as where the ſettle- 
ment remains as it did before. / 6. A 

(4) Alfo, if the officers are carrying a woman by vir- 
tue of an-order of removal, and ſhe be delivered on the 
road in tranſitu; the baſtard ſhall go with the mother 
where ſhe is going, by virtue of the order, notwithſtand- 
ing the birth. E. 10 An. Fane Gray's caſe. Caf. of S. 
66. 
(5) Again, In the cafe of Much-Waltham and Peram, 
M. 8 W. A woman big with a baſtard child was removed 
by order of two juſtices from Much- Waltham to Peram. 
Before the next ſeſſions, ſhe was delivered at Peram of a 
baſtard child. At the ſeſſions Peram appealed, and the 
Juſtices adjudged the woman to be laſt. ſettled at Much- 
Waltham, and ordered her to be ſent back thither. After 
which an order was made, to ſettle the child at Peram. 
which it was moved to quaſh, becauſe, though regularly 
baſtards muſt be maintained where born, yet in this caſe, 
where there ſeems to be a contrivance, it ſhall not be fo. 
'The court ſeemed to agree to this, and a rule was made to 
ſhew cauſe, but none was ſhewed. 2 Salk. 474. 

And further, In the caſe of Weftbury and Colon, H. 2 An. 
A woman big with child was removed by order of the 
Juſtices from Weſibury to Cofion ; and, pending the order, 
before the next quarter ſeſhons, ſhe was delivered of 2 bat- 
tard child. Con appealed, and thereupon the order of 
the two juſtices was reverſed ; but the child was ſent back 
to Cgſlon as the place of his birth. But by the court: 


| The birth at Cęſen did not ſettle the child there, becauſe 


7 it 
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it was under an illegal order procured by Weſtbury, which 
order being reverſed, the matter is no more than this, that 
they unjuſtly procured the woman to go thither. And 
Holt Ch. J. ſaid, Though here be no fraud in this caſe, 
yet here is a wrongful removal, and the reverſal makes all 
void ab initio : Fraud, or not fraud, is not material in this 
caſe; but the ſettlement of the child depends upon the 
removal; for if that was wrong, they ſhall not eaſe them- 
ſelves by it. 1 Salk. 121. 2 Salk. 532. 

(6) So alſo, By the ſtatute of the 17 G. 2. c. 5. Where 
any woman, wandering and begging, ſhall be delivered of 
a child, in any pariſh or place, to which ſhe doth not 
belong, and thereby becometh chargeable to the ſame; the 
churchwardens or overſeers may detain her, till they can 
ſafely convey her to a juſtice of the peace. And if ſuch 
woman ſhall be detained and conveyed to a juſtice as afore- 
ſaid, the child of which ſhe is delivered, if a baſtard, ſhall 
not be ſettled in the place where ſo born, nor be ſent thi- 
ther by a vagrant paſs; but the ſettlement of ſuch woman 
ſhall be deemed the ſettlement of ſuch child. / 25 (a). 

(7) A child born in the houſe of correCtion ſhall be 
ſent to the place of its mother's ſettlement. 2 Bulftr. 

8. | 
ee in the caſe of E/ſing and the county gaol of Here- 
ford/hire, H. 2G. A baſtard was born in the count 
gaol: Reſolved, that the ſettlement was with the mother. 
1 Se. C. ga. | 

(8) A baſtard born in a lying-in hoſpital ſhall follow 
the mother's ſettlement. 13 G. 3. c. 82. [But as it 
may happen that the mother's ſettlement is not known, 
and there may be difficulties upon the pariſh where ſuch 
hoſpital is ſituate, in removals and appeals concern- 
ing ſuch ſettlement, it is enacted, that no ſich hoſpital 
ſhall be eſtabliſhed without licence from the juſtices in 
ſeſhons.} y 

(9) All baſtard children born in the houſe of induſtry 
of any hundred, or other diſtrict, incorporated by act of 
parliament for the relief and employment of the poor, ſhall 
be deemed to belong to the pariſh or place where the mo- 


ther of ſuch baſtard child was legally ſettled. 20 G. 3. 
c. 36. | 


— 


ä 


(2) The method of proceeding by ſuch juſtice, and the form 
of the record, by him proper to be made, ſee 4 V. title 
Uagrants. Head, Children born in vagrancy, 


(10) By 
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Paſtard born 
under the act 
for eſtabliſhing 
friendly ſocie- 
ties. 


Baſtard born 
under the certi- 


fcate. 
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(10) By the act for the encouragement and relief of 
friendly ſocieties, every child which ſhall be born a baf- 
tard in any pariſh or place, the mother whereof ſhall at the 
time of the birth of fuch child be a member of any ſuch 
ſociety, and be reſiding in ſuch pariſh or place under the 
authority of that act; ſuch child ſhall have the fame ſet- 
tlement which the mother had at the birth of ſuch child ; 
any law, uſage, or cuſtom to the contrary notwithſtanding. 
33 C. 3. c. 54. J 25. (a) 

(11) T. 5 G. New Windſor and White Waltham. The 
pariſh of W hite Waltham gave a certificate to a man and a 
woman ſuppoſed to be his wife, with which they went 
into the pariſh of New Windſor, and had there fix chil- 
dren. Afterwards, the woman ſwearing they were never 
married, the queſtion was, Whether (upon that ſuppo- 
ſition) the children, as baſtards, ſhould be ſettled in the 

ariſh where they were born, or in the pariſh which gave 
the certificate with their father and mother ? And by the 
court : There is no doubt but the baſtard of a certificate 
perſon is ſettled in the place of his birth, for he is not ſuch 
an iſſue as will follow the ſettlement of his father or mo- 
ther, neither is ſuch baſtard his or her child within the 
intention of the ſtatute, ſo as to be ſent back with the 
parent. Str. 186. : 

But in this caſe the point turned chiefly upon the cer- 
tificate's being concluſive (for as the pariſh had given a cer- 
tificate with the man and woman, as huſband and wife, 
the court held, that they were not afterwards to be ad- 
mitted to diſpute the validity of ſuch marriage, but ad- 
judged the children to be ſettled in the pariſh granting the 
certificate) : "Therefore in the caſe of Helton and Lidlinch, 
T. 15 G. 2. the matter came under debate again which 
was thus: A fingle woman went into the pariſh of Lid- 
linch, with a certificate from Helton; lived there a year, 
and then had a baſtard child. The ſole queſtion was, 
Whether the child ſhould be ſettled in the pariſh where 
born, or in the pariſh giving the certificate? By the court: 
The certificate muſt be taken to be good, and all fraud 
to be laid out of this caſe, it being a year that ſhe dwelt 
in the pariſh, beſore ſhe was delivered of the child; and 
wherever this court, in determining a ſettlement, adjudges 
upon the point of fraud, that fraud muſt be expreſsly 
ſtated ; for as fraud is odious, it is never to be preſumed. 


(a) For more on this head, ſee tit, Friendly Societies. « 
The 
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The caſes hitherto adjudged as to this point have either 
depended on point of fraud, or an illegal removal. 80 
where the child is born in a gaol, he ſhall be ſettled in the 
pariſh where his mother is; for ſhe ſhall be conſtrued to 
be in cuſtody of the law, and in all other reſpe& a pariſh- 
joner. But the preſent caſe ſtands entirely on the 8 & g 
W. which; for the encouragement of labour and induſtry, 
gave power of removing perſons by certificate, which cer- 
tificate obliges the pariſh to whom given to receive and 
continue them in that pariſh, till they become actually 
chargeable; and then ſuch perſon is to be removed, to- 
gether with his or her family, and in another place, with 
his or her children, to the place from whence the certificate 
was brought. The queſtion then is, Whether the baſtard 
is included under the words faniily or children? And we 
take it he is not; for the law takes no notice of baſtard 
children, they are filii nullius, filii populi, and are prima 
facie ſettled where born. Nelſ. Baſt: 2 S. C. 170. Str. 
1168. Burr. Settl. Caf. 187. a 
T. 19& 20 G. 2. Wyke and Hipperholm cum Brighouſe. 
Two juſtices made an order for the removal of John 
Catton, otherwiſe Speight, being a baſtard, from Myte to 
Hipperholm, the place of his birth. Upon appeal, the ſeſ- 
ſions quaſhed that order. The caſe was: Sarah Catton, 
mother of the pauper, came on the 25th of March by cer- 
tificate from Shelfe to Hipperbolm, being then pregnant 
with a baſtard child, namely, the ſaid John Catton, other- 
wiſe Speight, the pauper; and was afterwards, in April 
following, delivered of him at Hipperholm. The ſeſſions 
being of opinion that the ſaid John Catton the pauper, by 
: reaſon of the ſaid certificate, did not gain a ſettlement in 
8 Hipperbolm where he was born a baſtard as aforeſaid, diſ- 
charged the original order. The certificate itſelf was re- 
turned by the certiorari, which undertook that She/fe ſhould 
provide for her and her child, whenever they ſhould become 
chargeable. It was moved to quaſh this order of ſeſſions, 
upon this objection, that the juſtices at the ſeſſions had 
miſtaken the law; in ſupport whereof was cited the 
caſe of Helton and Lidlinch On a rule to ſhew cauſe, the 
counſel on the other fide inſiſted, that Shel/fe was the lait 
legal place of ſettlement of the pauper. And they argued 
that this caſe is clearly diſtinguiſhable from that of Helton 
and Lidlinch, . For here the woman 1s ſtated to be then 
pregnant with a baſtard child, and the certificate expreſsly 
undertakes to provide for her and her child: ſo that Shelfe 
plainly had this yery child in contemplation, no other child 
Vol, III. Ee being 
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being named or hinted at. Unto which it was anſwered, 
That by the expreſs reſolution in the caſe of Lidlinch, a 
baſtard of a certificate woman is ſettled where born; and 
fraud ſhall never be preſumed where it is not ſtated. The 
queſtion therefore is, Whether the unborn baſtard is to be 
conſidered as certificated ? ”Tis true, a certificate is con- 
cluſive againſt the pariſh who gives it: But that is only in 
ſuch points as are included in the certificate. This cer- 
tificate, undertaking to provide for her and her child, 
muſt mean a child in being. If ſhe had no other child, 
they ſhould have ſtated the matter ſpecially, L. Ch. 
J. Lee and Mr. J. Wright agreed, that they muſt take the 
child referred to by the certificate to be a,legitimate child 
then in being. And Mr. J. #fer obſerved, (to which 
obſervation the other two juſtices agreed,) that it did not 
at all appear, that the pariſh who gave the certificate 
ineo that the woman was then with child. And he added, 
that there were many inſtances where women were near 
their time, without being known to, be ſo. The counſel 
for Hipperbolm propoſed, that it ſhould go back to the 
ſeſſions to be more fully ſtated. But their opponent ſaid, 
and the court agreed, that could not be done without con- 
ſent. And the counſel for Jyke refuſing to conſent, the 
court were of opinion that the rule muſt be made abſolute, 
And the order of ſeſſions was quaſhed, and the original 
order affirmed, adjudging the ſettlement to be at Hipper- 
holm where the pauper was born. Burr. Settl. Caf. 264. 
M. 10 G. 3. Ipfley and Studley. Anne Caufrer came into 
the pariſh of p/ley, with a certificate from Studley in the 


words following: To the churchwardens and overſeers 


« of the poor of the pariſh of [ey ; We the churchwar- 
« dens and overſeers of the poor of the pariſh of Studley 
« do hereby certify, own, and acknowledge Anne Caufeer 
« ſpinſter, and the child or children that ſhe now goerh 
« with, to be our inhabitants legally ſettled with us in our 
« (aid pariſh of Studley: And if at any time hereafter the 
« ſaid Anne Caigſier, or her child or children which ſhe 
« now goeth with, ſhall become chargeable to and aſk 
tc relief of your ſaid pariſh of 1p/ley, we the ſaid churchwar- 


« dens and overſcers of the poor of our ſaid pariſh of 


« Studley do hereby promiſe for ourſelves and ſucceſſors, 


that we will, when requeſted by any of you, receive, 


c relieve, and provide for them, as our inhabitants, ac- 
« cording as the law in that caſe requires.” The child 
was horn at Ipſley, within about a month after ſhe came to 
teſide there under the certificate. It was argued, that the 

| certificate 
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certificate in this cafe could not operate as to the unborn 
child, but that the child was notwithſtanding ſettled in the 
place where it was born: That this is not a certificate 
within the at of 8 &g V. 4.30. The undertaking re- 
lates to a non-entity, an embrio. An unborn child cannot 
be perſonally certificated, It is no part of the parent's fa« 
mily. And the ad obliges only the certifying pariſh to 
provide for the pauper mentioned in the certificate, toꝑe- 
ther with hig er her family ; and a baſtard, in the ſenſe of 
the act, is part of no perſon's family. hut the court 
were clearly of opinion, that the pariſh of Szudley was 
bound by this certificate, which takes notice of the wo- 
man's being then unmarried and with child; and acknow- 
ledges the child ſhe then went with to be legally ſettled 
with them in theit pariſh: And L. Mangſieſd obſerved, 
that the woman was very big with child; and was under- 
ſtood by both pariſhes to be ſo. And Studley expreſsly 
promiſed to provide for the infant the then went with. 
'Therefore they ought to- be bound by their certificate. An 
infant in ventre ſa mere may be, to a variety of purpoſes, 
conſidered as born. Burr. Seitl. Caf. 650. 

T.37 G. 3. K. v. Mathon. R. Cagear and his wife and 
four children were removed from Cradky to Mathon. 
The ſeſſion confirmed the order, and. ſtated the followin 
caſe :— Margaret Cagear, ſingle woman, being ſettled 
at Mathon, and being then pregnant of an illegitimate 
child that was aſterwards born a baſtard, went to Cradley 
in 1738, under a certificate from Mathon, wherein the 
pariſh officers' of Mathon, © For themſelves and their 
* ſucceſſors with the conſent of the pariſhioners engaged 
© to relieve and receive Margaret Cagear with the child o 
te which ſhe was then pregnant, and all other children that 
« ſhe might thereafter have until ſhe or they ſhould acquire 
cia ſubſequent ſettlement, whenever {he or any of them 
© ſhould become chargeable.” M. Cagear refided in 
Cradley under that certificate until her death; and in 
1746 had the preſent pauper R. Cagear in illegitimate 
child, who continued to refide in Crad/ey until removed 
by the preſent order, without having done any act to gain 
a ſettlement for himſelf. In ſupport of the order of 
ſeſſions the above caſe of K. v. 1pſley was cited, and that 
there was the ſame reaſon to extend the preſent certificate 
to this pauper ; the certificate mentioning the mother's 
ſituation, and extending to all after-born children. 
L. Kenyon Ch. J. It is not now neceſſary to queſtion the 
propriety of the deciſion of X. v. Jp/iey. - That certainly 
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went much beyond the former caſes on this ſubjeCt. 
However that is diſtinguiſhable from the preſent caſe : 
That only extended to the child with which the woman 
was then pregnant; and a child in ventre ſa mere is capa- 
ble of being deſcribed. But this child was not born 
until eight years after the certificate was granted, and 
being illegitimate, he is not included in the general words 
in the certificate, which extends only to legitimate chil- 
dren. Order of ſeſſions quaſhed. Durnf. and Eaſt, 
7 V. 362. | | 

(12) Hitherto concerning the ſettlement of a baſtard 


child: But notwithſtanding the child's ſettlement, yet 


nevertheleſs if the mother and the child have different 
ſettlements, it feemeth that the baſtard child, even as all 
other children, ſhall go with the mother for nurture until 
the age of ſeven years, as a neceſſary appendage of the 
mother, and infeparable from her. As in the caſe of 
Skeffreth and Walford, M. 3 G. 2. The order was to 
remove a woman to her ſettlement ; and her baſtard 
child, of two years of age, to another pariſh at a diſtance 
from the mother, being the place of its birth. It was 
objected, that the child being a nurfe child, they cannot 
ſeparate it from the mother, by reaſon of the care neceſ- 
fary to nurture ſo very young a child; which none can be 
ſuppoſed ſo fit to adminiſter as the mother of it; and 
therefore it ſhould have been ſent with her to the place 
of her ſettlement. And it was quaſhed by the court for 

that reaſon. 2 Se. C. go. 1 
But altho' the child may not be ſeparated from the mo- 
ther, yet if ſhe voluntarily deſert it, it ſeemeth that the 
cauſe of nurture then ceaſeth, and that then it may be ſent 

to its place of ſettlement. | 

Whilſt the child continues with its mother as a nurſe. 
child, and during that time not removable to its place of 
ſettlement, yet the pariſh where the child's proper ſettle- 
ment is ſhall maintain ſuch child in that other pariſh. As 
in the caſe of Darlington and Hemlington, H. 17 G. 3. 
Eleanor Guy went with a certificate from the townſhip of 
Hemlington to the townſhip of Darlington, in which laſt 
townſhip ſhe had two baſtard children, anò there became 
chargeable. An order being thereupon made for the re- 
moval of her to Hemlington, the took the two children who 
were born in Darlington with her, being both under the 
age of ſeven years. Two juſtices made an order upon the 
townſhip of Darlington for the maintenance of the two 
children born in that townſhip. © Darlington appealed 
5 againſt 
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againſt the order of maintenance, and the ſeſſions being of 
opinion that Darlington was not liable, quaſhed the ſaid 
order : But the proceedings being removed into the court 


of king's bench, the court were of opinion that Darling- 


ton was obliged to maintain the two children at Hemling- 
ton, whilſt reſiding there with their mother as nurſe chil- 
dren, and therefore quaſhed the order of ſeſſions, and af- 
firmed the order of the two juſtices. Douglas, g. Cal. 
Caf. 6. | 

(13) E. 8 G. 2. St Peter's and Old Swinford. Two 
juſtices. remove Fo/zph the fon of Foſeph Haighington from 
St. Peter's to Old Swinford, as a baſtard born there on the 
body of Hannah Aſte. On appeal, the ſeſſions quaſh the 
order, and ſtate the caſe ſpecially : That Fo/eph Haighing- 
ton, the father, gave evidence in court, that, for ſeven 
years together, he travelled with the ſaid Hannan Aſte as 
wandering perſons from place to place, till the death of the 
ſaid Hannah Aſte, which was about 15 weeks ſince; and 
that during all that time they cohabited and lay together as 
man and wife; and it did not appzar that the marriage 
was ever queſtioned in the lifetime of the ſaid Hannah : 
That during the time that he and the ſaid Hannah did fo 
cohabit as man and wife, ſhe was delivered of three chil- 
dren ; that the ſaid Jep, one of them, who was the per- 
ſon removed by the ſaid order, was born in the ſaid pariſh 
of Old Swinford : That the ſaid Joſeph and the other two 
children were reputed as his children, and baptized as the 
legitimate children of him and the ſaid Hannah : That he 
and the ſaid Hannah Aſte were never married. And it ap- 
pearing to the ſeſſions, upon the evidence of the ſaid Ze/eph 
Haighington, that the ſaid Joſeph the infant was born du- 
ring the time that the ſaid Fo/eph and Hannah did cohabit 
and lie together and were reputed as huſband and wife, 
and there being no other evidence, they were of opinion 
that the evidence of the ſaid Fo/eph Haigbington could not 
ſupport the order, ſo as to baſtardize the faid 7% ph the 
infant removed. And in ſupport of the order of ſeſſions 
it was obſerved, that this man could not be a proper wit- 
neſs in the caſe; for nobody can be adjudged a baſtard 
without the evidence of the woman. But by L. Hard- 
Twicke Ch. J. There is no ground to ſupport the order of 
ſeſſions. It is an apparent fact, that this man and this 
woman were never married. And what is there to make 
him an incompetent witneſs? It was an objection to an 
order of baſtardy two terms ago, K. v. Willey, that it was 
founded upon the evidence of a married woman, which 
| Ee 3 ought 
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ought not to be admitted to diſcharge her huſband. But 
this man doth not ſwear to diſcharge himſelf : For whe- 


ther he be the legitimate, or only the natural father of 
the child, he is equally bound to maintain it. Burr. 
Settl. Cafe 25. ; 


2. Settlement by birth of legitimate children. 


In the caſe of Rickman/worth and St. Giless, A child 
was ordered to be removed from the pariſh of Rickinan/- 
worth to the pariſh of Sz. Gil/es's as being the place of his 
birth, the-place of his father's laſt legal ſettlement being 
not known: For where the father's place of laſt legal ſet- 
tlement of a legitimate child is not known, there the child 
may be ſent to the place of its birth, as well as an illegiti- 
mate one. BPlackerby, 246. 

H. 8 Ann. Cripplegate and St. Savicur's. A child of three 
years of age was removed from one of theſe pariſhes to the 
other, and it appeared in the order, that they removed 
him there, becauſe he was born there, not having any 
other ſettlement. By the court: The father's ſettlement 
is the ſettlement of the children, when it can be found 
out; otherwiſe the birth of the child prima facie is the 
ſettlement of the child, until there is another ſettlement 
found out. So a baſtard child's ſettlement is its birth, 
becauſe it is felivs nwlins ; ſo if they cannot find out the 
ſettlement of a legal father, the birth is a ſettlement of 
the child. If a child be dropt in a pariſh, they may 
remove him to the place of his birth, or where his father's 
ſettlement was; and the ſettlement by birth is only 
guoſque they find the father's ſettlement; and if they 
never can find that, it is abſolute upon them. ZF/cy, 


265, | 


E. 36 G. 3. K. v. Heaton Norris. Ann the wife of 
Benjamin Lomax, a ſoldier, and her three children were 
removed from Heaton Norris in Lancaſhire to Beard in 
Derbyſhire, The (efſhons quaſhed the order, aud {tated the 
following caſe. The reſpondents reſted their caſe on the 
birth ſettlement of B. Lomax in Beard, proving that he 


was born there. It appeared alſo from the evidence given 


by them that his father had come to reſide in Beard only 
two years before Benjamin was born, an entire ſtranger to 


the place; and that he came from Bolton iti Lancaſhire, 


where he had been many years the occupier of a public 
houſe, And it was. not proved that any inquiry had been 
made by the reſpondents reſpecting the tather's ſettle- 

ment, 


* 


— 
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ment. 7. opping, who was to have argued in ſupport of the 


order of ſeſſions, acknowledged, that after the determina- 
tions in K. v. Woodford (a), and K. v. Whixley (b), he 
could not diſpute but that the place of the birth of the 
pauper's huſband was prima facie the place of his ſettle» 
ment. Durnf. and Eaft, 6 V. 653. | 
But here it is to be obſerved, that in the caſes above 
mentioned, the point was not in queſtion, whether or no 
if the father had no ſettlement, yet if the mother had a 
ſertlement, ſuch children ſhould follow the mother's ſet- 
tlement, or ſhould be ſent to the place of their birth ? And 
it will appear by the above caſes, that if the father hath no 
ſettlement as being a foreigner, or if the father's ſettlement 
is not known, yet if the mother hath a ſettlement, the 
children in ſuch c:ſe ſhall not be ſent to the place of their 
birth, but to the place of their mother's ſettlement : But 
the rule intended to be drawn from theſe caſes, which is 
ſufficient for this place, and which the caſes will well bear, 
is no more than this, that the place of the birth of a legi- 
timate child is the ſettlement of it, until another ſettle- 
ment be found out. 

By the 13 G. 2. c. 29. for confirming and enlarging 
the powers given by charter to the governors and guar- 
dians of the hoſpital for the maintenance and education of 
expoſed and deſerted young children, it 1s provided, that 
no child, nurſe, or ſervant, received or employed in ſuch 
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hoſpital, ſhall by virtue thereof gain any ſettlement in the 


pariſh where ſuch hoſpital ſhall be ſituate; and conſe- 


quently the ſettlement of foundlings is not different from 


that of all other perſons : that is, if they are legitimate 
children, they ſhall follow their father's ſettlement, if 
Inown; if not, then their mother's ſettlement : if neither 
ot theſe is known, or if they are battards, they ſhall be ſet. 
tled where they were born: if that cannot be known, 
which 1s properly the cafe of a foundling, this ſeemeth to 
fall under the general rule, that every perſon ſhall be 
maintained and provided for in the place where he hap- 


per's to be, until a ſettlement can be found; for in a 


chriſtian civilized country, no perſon ought to be ſuffered 


to periſh merely for want of neceſſaries. Only, in the 
preſent caſe, the act takes ſuch children off the pariſh, and 


leaves them to the proviſion of the hoſpital. 


th — — 


— 


(a) See this caſe peſt, — Head, Settlement by marriage. 
(5) See chis caſe p. Hesd, Setilement by 10l. a- year. 
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* Of the ſettlement of children with their parents, 


The birth of legitimate children doth not give them o 
ſettlement, except where the ſettlement of their father 
and mother is not known, and then only till it is known. 
Foley, 269. 

Formerly it was held, that a child ſhall continue with 
its parents as a nurſe child, until it ſhall be eight years of 
age, during which time it ſhall not be deemed capable of 
gaining a ſettlement in its own right ; but by the latter 
reſolutions it ſeems to be agreed, that a legitimate child 
ſhall neceſſarily follow the ſettlement of its parents as A 
nurſe child, or as part of the family, only until it ſhall be 
ſeven years 155 age; and that after that age it ſhall not be 
removed as part of the father's family, but with an adjudi- 
cation of the place of its own Jaſt legal ſettlement, as being 
deemed capable at that age of having gained a ſettlement 
of its own. But it ſeemeth not difficult to determine with 
exact certainty, at what age a child may have acquired a, 
ſettlement of its own, diſtinct from the parents' ſettlement. 
For by the 5 El. c. 5. /- 12. a child of ſeven years of age 
may be bound apprentice to a ſhipwright, fiſherman, owner 
of a ſhip, or other perſon uſing the ttade of the ſeas ; and 
by the vagrant aCt of the 17 G. 2. a vagrant's child of that 
age may by the juſtices be put out an apprentice : And as 
ſoon as he ſhall have reſided and lodged in a pariſh for 40 
days under the indenture, he will have thereby gained a 
ſettlement. 5o that the preciſe time, when a perſon may 
have gained a ſettlement in his own right, is at the age of 
ſeven years and forty days. 

Z. 10 An. ©, and St. Giles's, Order to remove an 
infant to the pariſh of St. Giles's; becauſe it appeared, 
that though the father was ſettled at another place, yet the 
Quathefl by the court ; for 
that the place of the ſettlement of the child! is with the 
father, and not the place where the child was born. 
1 Seff. C. 18. 

H. 10 G. St. Giles's, Reading, and Everly, Blacknoater. 


It was ruled by all the court upon argument, that where a 


father gains a ſecond ſettlement after the birth of his 
child, that ſettlement is immediately communicated to the 


child. And a child may be ſent to the place of his fa- 
ther's ſettlement, without ever having been there before. 
2 Sef. C. 112. Str. 589. L. Raym. 1332. 
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M. 12 G. 2. Sowuton and Sydbury, The queſtion was, 
Whether the children, being above the age of nurture, 
ſhall be removed with the father to the father's ſettlement, 
where the child had never inhabited? By Lee Ch. J. 
In the caſe of Everly Blackwater, the court were of opi- 
nion, that a child might be ſent to the ſettlement of his 
father, though it had never been there before, contrary to 
an opinion of L. Parker in a former caſe. And he ſaid the 
true diſtinction, I think, is, that where children have 
gained no ſettlement, but continue part of their father's 
family, they ſhall fallow their father's ſettlement, 2 Sefſ, 
C. 150. Andr. 345. 

T. 2 An. Comner and Milton. A man ſettled at Comner, 
and having ſeveral children born in that pariſh, afterwards 
removed to Milton with his children, and gained a ſettle- 
ment there; and becoming very poor, his children born 
in Comner were by an order of two juſtices ſent to Com- 
ger, viz. thoſe that were under ſeven years old; the juſ- 
tices apprehending that the place of their birth was he 
place of their lawful ſettlement. And this order being 
removed into the king's bench by certiorari, it was inſiſted 
to maintain the order, that the children had gained a ſet- 
tlement in Commer by birth, which was not altered or de- 
feated by any ſubſequent act of their father in gaining a 
ſettlement at Milton; for his children were with him 
there only as nurſe children, and his ſettlement ſhall not 
be the ſettlement of the children. But by Holt Ch. J. 
The place where a baſtard is born is the place of his 
ſettlement, unleſs there is ſome trick to charge the pa- 
Tiſh; but the place where legitimate children are born is 
not the place of their ſettlement, for let that be where it 
will, the children are ſettled where their parents are 
ſettled ; as for inſtance, if the father is ſettled in the pa- 
riſh of H. but goes to work in the pariſh of B. and before 
he gains any ſettlement there, has a ſon born in the pa- 
riſn of B. and then dies; this child may be ſent to the 
pariſh of H. for it is not the birth, but the ſettlement of 
the father that makes the ſettlement of his child; and if 
the father hath gained a new ſettlement for himſelf, he 
hath likewiſe gained a new ſettlement for his children, 
who do not go with him to his new ſettlement as nurſe 
children, but as s part of his family. 2 Salk. 528. 3 Salk. 
259- 

F. 26 . 3. 8 and Brad ii ed. Two juſtices Removing nurſe 
removed Elizabeth Knott, aged about five years; 20 children to the 

aged 


* 


Knott, aged about two years and a half; and Sarah 8 


11 | © * | . | es if 
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| ii aged about one year and a half; from Bucklebury to Brad- 
Wall! field: And in the order of removal was ſet forth, the 
%,“ names and ages of the paupers, and that they were come 
N | to inhabit, &c. and that upon due proof made thereof, 
i as dell upon the examination of Elizabeth Knott their grand- 
10 mother, upon cath, as otherwiſe (and ſo on in the uſual 
Ht form). The ſeſſions on appeal quaſhed the order upon 
| the merits, and ſtated the following cafe : That the pa- 

ternal grandfather of the paupers was, at the time of his 

death, ſettled in Bradfield, aud that he left ſeveral children 
by his wife Eliz. Knolt, and amongſt others Charles Knott, 
who went to T <vick:nham in 1777, where he married Sarah 

Slade, who dying about Chriſtmas 1784, Charles brought 

the paupers to El:2a6-th his mother, who was living at 

Bucklebury, in 1785, and told her they were his children, 

and defired her to take care of them, and he would ſend 

money for their maintenance; the paupers remained with 

Elizabeth about 14 weeks, but ſhe not receiving any mo- 

ney from her ſon, and being unable to maintain them, 

they were removed to Bradſield, who appealed to the next 
felhons, and Charles Knott was ſubpoenacd but did not ap- 
pear, and the appeal was adjourned, and it was recom- 
mended to the parties to endeavour at their joint expence 
to find Charles Knott ; but at the next ſeſſions he not ap- 
pearing, the appeal was then heard, but was further ad- 
journed to the next ſeſſions, when the appeal was again 
heard, and the removants proceeded (according to the 
practice of the ſeſſions) to ſupport the order by the ſol- 
lowing * ; (viz.) That David Knott, the paternal 
grandfather, had his ſettlement at his death in Bracffeld, 
and that his ſon Charles was born there: They produced 
the regiſter of the marriage of Charles Knott with Sarab 

Slade, and alſo the baptifms of the paupers. It did not 

appear whether Charles had gained any ſettlement ſubſe- 

quent to his derivative ſettlement, nor was any evidence 
iven to identify the paupers te be the children of Charles 
and Sarah Knott, except as above. Wilſon, in ſupport of 
the order of ſeſſions, contended, that the order was in- 
formal on the face of it ; that the paupers, being nurſe 
children, ought'not to have been removed without their 
father or mother, unleſs the order had ſtated they were 
dead, otherwiſe the children might be ſettled in a different 
pariſh from their parents. Another objeQtion was, that 
the order was grounded on the examination of the grand» 
mother and not on that of the father. And there was no 
evidence produced at the ſeſſions but the grandmother to 
identify 


Poor. (Settlement with the parents.) 427 


identify thoſe children, or that the father had not gained a 
ſubſequent ſettlement. The other fide was ſtopped by the 
court, who were clearly of opinion, that there was no ob- 
jection to the competency of this evidence : and as to the 
other point, that it was incumbent on the pariſh of Brad- 
field to have thewn that the father had gained a ſubſequent 
ſettlement. Order of ſeſſions quaſhed, and the original 
order confirmed. Durnf. and Haft, 1 V. 164, 

M. 35 G. 3. K. v. Stone. Mary the wife of Thomas Proof of the fa- 
Davenport, and Mary her infant daughter, were removed m_ ho oro 
from Stone to Leighford in - Staffordſhire. The ſeſſions efabliſh the 
quaſhed the order, and ſtated, that Thomas had left his wife fettlement of the 
and family for three quarters of a year, during which time A 
me had not heard of bim, nor had he ſince been in either — 
townſhip, That the ſettlement of Thomas father was in 
Leighford but Thomas himſelf was not born there, and it 
did not appear by any evidence that he had gained any 
ſettlement in his own rigtit. It was further ſtated, that 
9 the removal had been made, without any examination of 
. 5p Thomas the huſband of Mary, and that due diligence had 

2 not been uſed by the reſpondents to find him out. 

8 L. Kenyon Ch. J. ſaid, that there was nothing in the caſe; 
1 that the evidence produced was legal evidence, and if not 
1 contradicted, ſufficient to eſtabliſh the ſettlement in Leigh- 
8 ford : but that the ſeſſions ſeemed to have thought it in- 
2 diſpenſably neceſſary to procure further evidence, in which 
be they were miſtaken. Order of ſeſſions quaſhed. Durmf. 
It and Eaſt, 6 V. 56. 
1 T. 7 G. Eaftwoodhay and Weſiwordhay, Upon appeal Child emanci- 
Wo: from an order of two juſtic's, for the removal of Robert pe from the 
Baker, from the pariſh of Weſtewordhay, to the pariſh of 
Eaſtwoodhay, the ſeſſions ſtate the fact ſpecially for the opi- 
nion of the court: That forty years fince, Thomas Baker, 
the father of this Robert, was ſciſed in fee of a freehold 
eſtate in the pariſh of Zam/ead Marſhall, where he lived 
till the year 1697, and had this ſon Robert, who was at 
pp that time eight years old: That in 1697, Thomas the fa- 
11 ther and all his family removed to Cue, where he rented 

2 tenement of 20l. a-year, for two years: That in 1699, 
he purchaſed a copyhold eſtate of 111. a- year in the pariſh 
s of Weſiwoghay, whither he removed with his ſon and ſer- 
EE vants, and ſerved churchwarden and other pariſh offices, 
— and paid taxes, and ſtaid there till the year 1716: That in 
IN 1716 he purchaſed a cottage of 11. 128. 6d.a-year in Ra- 
8 wood hay, and went and lived upon it till his death: but 
Fur Robert the ſon ſtaid behind in /. e/iwoodhay, where he mar- 
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ried a wife, and has worked ever ſince on his own account, 
and that he is 30 years old. Upon the whole; the ſeſſions 
confirmed the order of the two juſtices for his ſettlement at 
Eaftwoodhay, It was moved to quaſh the order of ſeſſions, 
for that the ſettlement of Robert the ſon 1s either at Ham- 
flead Marſhal, where he was born, and where he lived till 
eight years old; or if it ſhould be carried fo far, as that he 
gained a new ſettlement with the father, by removing with 
him as part of his family, according to the caſe of Comner 
and Milton, yet that can carry him no farther than H- 
wwoodhay, which is the laſt place to which he accompanied 
his father; but let the ſettlement be in either, it is not ma- 
terial now; the only queſtion being, Whether here is any 
ſettlement in {#Za/{wwozdhay, for which there is no colour? 
On the other hand, it was inſiſted, that let the ſon be of 
what age he will, he {hall follow the ſettlement of the father, 
till he gains one by his own acquiſition ; and it appearing 
he had never done any thing to gain a ſettlement by act of 
his own, either in Hamfead Marſhal, Chevely, or Weſl- 
evoodhay, then he muſt follow the ſettlement of the father 
as well in Eaſiwwodhay as in any of the reſt. Pratt Ch. ]. 
The queſtion is not, where this man and his family are ſet- 
tled, but whether there appears a ſettlement of him in 
Eaſtwordbay ? If he had gone thither with his father, as 
part of the family; poſſibly it might have been a ſettle- 
ment of him there: but by ſtaying behind, he was divided 
from hjs father, and therefore there is no colour to make 
it a ſettlement in Zafwwoodbay. I think his ſettlement is in 
Weftwoodhay, which was the laſt place where he lived as 
art of his father's family. To which the reſt of the court 
agreed: And the order was quaſhed. Str. 438. 
E. 2 G. 2. St. Michael's Coflany in Norwich, and St. 
Matthew's in Ipſwich. Two juſtices made an order, to 
remove Edmund Williams, Anne his wife, and Edmund, 
Salomon, and Amy, children of the ſaid Edmund the father, 
from the pariſh of St. Michael in Norwich, to the pariſh 
of St. Maithero in Tpſwich. Upon an appeal from this 
order, the ſeſſio o ſtated the matter ſpecially, viz. That 


 Fdmund Wiiliams the grandfather was ſettled at Shipton 


Mallet! in S-mer/etfhire; and afterwards removed to Bruton 
in the ſaid county, and had a writing given him from Sh1ip- 
zon Mall:t, acknowledging his legal ſettlement to be there; 
by virtue of which he continued at Bruton for 20 years, 
where Edmund the fon was born; and that he continued 
there with his father till he was nineteen years of age, and 
was bred up to his father's buſineſs of a woolcomber. 

'Then 
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Then Edmund the ſon left his father, and came to Nor- 
wich, and there he married two wives; by the firſt he had 
Edmund the grandſon ; and ten years after his wife died. 
Then he married Anne his now wife ; by whom he had 
Solomon and Amy two other children; 'Gince whoſe birth, 

about two years ago, Edmund Williams the grandfather 
gained a new ſettlement at Sr. Matthe vb TIpjwich : But 
Admund the ſon hath never lived with his father at Ip/avich, 

or any where elſe, ſince he lived with «him at Bruton. 
The queſtion was, Whether the perſons removed, to wit, 
Kdmund the ſecond, his wife and three children, ſhould 
follow the ſcttlement of the grandfather at Ip/avich; or 
whether they ſhould not be lookeil upon as ſeparated from 
the grandfather's family, eſpecially after fo long an inter- 
val of time? Mr. J. Reynolds : I do not ſee how the 
father can gain a kw for the ſon ſo many years after 


the ſon has left him. L. Ch. J. Raymond: 1 think it is 


odd, that an old man of fixty, who has left his father for 


40 years, ſhall follow the ſettlement of his father, as oft as 
his father removes. In the caſe of young children it is 
otherwiſe; for they cannot be ſevered from their parents 
becauſe of nurture. And by the whole court: The rea- 
ſon why we enquire into the ages of children is, becauſe if 
they are grown up, and above ſeven years old, they may 
gain a ſettlement by their own act; but it is almoſt a con- 
tradiction in terms to ſay, that a man who has left his fa- 
ther 40 years, ſhall follow the ſettlement of his father. 
2 Sefj. C. 129. Str. 831. 

H. 21 G. 2. Bugden and Ampthill. Jahn Green, father 
of Thomas Green the pauper, came by certificate from 
Koyfien to Ampthill. They remained together at Ampthill, 
under the certificate, till Thomas the pauper came of age. 
Then T homas the pauper, being upwards of 21 years of 
age, married in Ampth://, and left his father, and lived 
there with his wife and children diſtinct from his father, 
till removed by the preſent order. Three years after the 
marriage of Thomas, John the father removed from Ampt- 
bill to Bugden, and there gained a ſertlement : But Thos 
the pauper never lived there. It was argued that here 
was a good ſettlement of the pauper at Bugden, tor that the 
laſt ſettlement of the father would be the legal ſettlement 
of the ſon, unleſs the ſon had gained a new ſettlement of 
his own, On the other hand, it was inſiſted, that as the 
fon did not live with his father at Bugden, he could not 
gain any ſettlement there, being no part of his family; 
and the rather, becauſe he had an independent and diſtinct 

family 
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family of his own at another place. And of that opinion 


270. 


was the court; who held, thät the pauper ceaſed to be 
part of bis father's family, upon his marrying and living 
feparate and diftint from his father. Burr. Setil. Caſ. 


E. 9 G. 3. Walpole St. Peter's und Wiſbech St. Peter's. 
The pauper, being ſettled at Owtwel! as part of his fa- 
ther's family, liſted himſelf for a ſoldier, and continued in 
the ſervice four - ears. After his diſcharge, he came home 
to his father, who had removed from Outebell, and then 
lived -at- Walpole, and rented and occupied a farm there of 
about gol. a-year, and continued with his father there 
about12or 14 weeks; and afterwards worked at different 

laces as a labourer, till he was removed by order of two 
juſtices from M iſbech to Walpole aforeſaid. The ſeſſions, 
upon appeal, confirmed the order. It was moved to quaſh 
both theſe orders, for that the pauper's legal ſettlement 
was at Outwell ; which was the place of his father's ſet- 
tlement at the time of the pauper's leaving his father's fa- 
mily, and conſequently the pauper's own derivative ſettle- 
ment. The ſon, by liſting himſelf for a ſoldier, and con- 
tinuing four years in the ſervice, became emancipated from 
his father's family; and not having gained any ſubſequent 
ſettlement for himſelf, mutt reſort to his old derivative 
ſettlement at Outawell ; and could not, after ſuch an eman- 
cipation from his father's family, gain a ſettlement at Mal- 


pale St. Peter's, where his father. had newly and ſubſe- 


quently gained a ſettlement, but had none there when the 
fon left him and ceaſed to be part of his family. And a 
rule was made to ſhew cauſe. Which rule, upon affidavit 
of ſervice, was made abſolute, without defence. And 
both the orders were quaſhed. Burr. Settl. Caf. 638. 
Black. Rep. 669. 

H. 15 G. 3. Halifax and Warley. Caſe ſpecially ſtated. 
John Bragg, the father of the pauper, went with a certifi- 
cate from Skircoat to Halifax, where the pauper was born. 
And when he (the pauper) was about fiſteen years of age, 


be bound himſelf an apprentice by indenture to William 


Smith of Halifax ſtuff weaver, for the term of four years, 
and ſcrved his maſter there for that time. After he was 
out of his apprenticeſhip, and when he was about 19 years 
of age, his father took a farm of 121. a- year in Warley, and 
went and reſided there ſeveral years: That his ſon, the pau- 
per, always after the father went to Harley, worked about 
the country as a ſtuff weaver, but came to his father at 
Warley when he pleaſed, and kept his holiday clothes there, 

| | and 
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and conſidered his father's houſe as his own home: That 
when he came to his father's. houſe, he paid for what he 
had, and was his own maſter to go and work for himſelf 
whenever he pleaſed. — L. Mansfield was not in court. 
The other three judges thought that the ſon could not be 
conſidered as emancipated, or independent of, or ſeparated 
from his father. He went to his houſe when he pleaſed, 
and had his clothes there, Mr. J. Aon ſaid, that where a 
fon is become independent of his father's family, or 
emancipated from it, he would not acquire a ſettlement 
where his father goes to reſide: But if he remains part of 
his father's family, he will acquire a derivative ſettlement 
where his father goes and ſettles. The diſtinction was well 
laid down, he ſaid, in the Bugden cafe; and he obſerved that 
in the above caſe of Walpole St. Peter's, the fon had been 
four years a ſoldier, aud was emancipated from his father's 
family, and had ceaſed to be part of it. Burr. Set. Caf. $06, 

E. 23 G. 3. K. v. Teottington Lower End. Edward 
Holt and his wife and family were removed from Brough- 
fon to Tottington Lower End both in Lancaſhire. Ihe ſeſ- 
ſions confirmed the order, and ſtated the following caſe : 
That the pauper is the ſon of Thomas Holt, who at the 
time of the pauper's birth was ſettled in Tettington Lower 
Hud. When he was 7 years old his mother died, and he 
and his father went to live with his uncle Zdavard Holt in 
the townſhip of Pilkington in the ſame county; his father 
boarded, but his uncle, out of charity to his father who 
had 4 other young children, and to keep him off the town, 
took the pauper and provided for him meat, drink, lodging, 
and clothes; in about 18 months his father went to reſide 
in Ratclife an adjoining townſhip, but the pauper conti- 
nued with his uncle till he was ten years old, about which 
time his uncle's wife beat him (his uncle being from home), 
and. be went to his father's houſe and ſtayed there about a 
fortnight ; but his father not having a loom to accommo- 
date him as a weaver, de/ired bim to return to his uncle, 
which he did, and his uncle taught him to weave in the 
day, and ſent him to ſchool in the evenings ; his uncle 
provided him with meat and clothing, and received the 
money he earned; he ſtayed with his uncle on theſe terms 
until he was 16 years old; but from his firſt going to his 
uncle to that time, he now and then went to ſee his father 
at a holiday time or ſo, and ſometimes ſtayed all night. 
When he was 14 years old, his father came into Pilkington, 
and gained a new ſettlement there by renting 151. a-year. 


The pauper conſidered his father's houſe as his proper 


home; becauſe he was his father; and that he could have 
gone 
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gone to him when he pleaſed, and his father would have 
received him. The father thought himſelf obliged to 
provide for the pauper whenever the uncle turned him 
away; and when he was 16 years of age, having been 
ſtruck by his uncle, he told him he would leave him and re- 
turn home to his father ; his uncle ſaid he might; upon 
which he vent to his father and told him the circumſtances. 
The father ſaid he was liable to take him in, and did re- 
ceive him as part of his family; he ſtayed with his father 
about a week, and helped him to get his hay; and when 
that was done, his father, not having a loom, deſired him to 
return to his uncle, and fee if he would take him in. He 
did return, and agreed with his uncle to work for himſelf 
and pay for his board; and it did not appear to the ſeſ- 
Gons he ever returned to his father. Some time after his 
laſt return to his uncle, having taken 2s. 6d. or more of 
him, his father gave his uncle 2s. 6d. as amends for the 
ſame. The pauper has done no act to gain a ſettlement 
in his own right. The father ſays if the uncle had gone 
to live at a great diſtance from him, he would not have ſuf- 
fered the pauper to have gone with him.—L. Mansfeeld : 
The pauper conſidered himſelf as part of his father's 
family, and the father conſidered him in the ſame light. 
When a man acquires a ſettlement, he acquires it for him- 
ſelf and his family. There is no reaſon to ſay this boy 
was not part of his father's family. The uncle was under 
no obligation to do any thing for him, or to keep him an 
hour: and the boy in point of fact on every diſagreement 
went to his father's houſe as his home, and he received him, 
23 he was bound to do. I ſee no ground to conſider this as 
an emancipation. Both orders quaſhed. Cald. Caſ. 284. 
H. 29 G. 3. K. v. Ofchurch. Henry Weſt and 
Martha his wife were removed from Thurlaſton to OH 
church both in Warwickſhire. The ſeſſions confirmed 
the order, ſubject to the opinion of the court, on a 
caſe reſerved. The caſe ſtated (amongſt other things), 
That the pauper was born in Ofchurch in 1765, and re— 
fided there with his father until 1770. On his father's 
leaving 'Ofehurch, the pauper was leit with one Leeſon, at 
Offchurch, to be taken care of, his father paying for his 
lodging and board. The pauper continued at Leęſon's at 
Offchurch for two years, and then went to reſide with his 
uncle Hadilon, who alſo lived at Offchurch, and continued to 
reſide with him about two years, during which his uncle 
provided him with board, clothes, lodging, and pocket 
money, and he worked with his uncle but received no 

wages, and was not hired as a ſervant. At the end of 
| two 
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two years the pauper went to his father's at Ladbroke, and 
ſtayed there a week, and then went to reſide with ano- 5 
ther uncle, one Salmon of Weſton, with whom he lived fix 
years as he had done at his uncle Haddon's. His uncle Sal- 
mon provided him with board, clothes, lodging, and pocket- 
money, he working for Salmon without having been 
ZZ hired as a ſervant, or receiving any wages. On leaving 
his uncle Salmon he went and lived 3 weeks with his father 
at Ladbroke, where his father had obtained a ſettlement, 
ZZ The pauper has never done any act to gain a ſettlement. 
Frrſtine and Romilly argued, that the ſon was emancipated 
when the father gained a ſettlement at Ladbroke ; that he 
mnever lived with his father during his reſidence there, ex- 
= cept for three weeks, when he came as a viſitor, and not as 
a part of his father's family. —Bearcroft and Willis contra 
= were ſtopped by the court. —L. Kenyon Ch. J. This is the 
* weakeſt caſe of emancipation that was ever attempted to 
= be made out. When the father left the pariſh of Offchurch, 
the ſon was only 5 years old; now it cannot be pretended 
at that time he was emancipated, and yet he then ceaſed 
to reſide in his father's family. It is alſo ſtated, that 
about two years afterwards, when he was about ſeven or 
= eight years old, and paſt the age of a nurſe child, he went 
= to live with his uncle Haddon. Then was he emancipa- 
£ ted at that time ? Ordinarily ſpeaking, one of theſe things 
muſt happen before the ſon can be ſaid to be emancipated : 
either he muſt have obtained a ſettlement for himſelf, or 
have become the head of a family, or at moſt he muſt 
have-arrived at that age when he may ſet up in the world 
for himſelf. But here the ſon does not fall within either 
of thoſe deſcriptions: no time can be ſtated when the 
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5 emancipation may be ſaid to have commenced. For 
| when he went to live with his uncle Haddon, he was 
X77 only eight years old at the moſt; and. he could gain 
„uo ſettlement either by living with that uncle, or his other 
4 uncle Salmon as a ſervant, becauſe the cafe ſtates that he 
gz woas not hired as a ſervant by either of them. Now du- 
ting all this time the father had a right to the cuſtody of 
3 Qĩ the fon, and might have obtained him by habeas corpus, 
bor the parental care was not then done away. It is not 
2 neceſſary in theſe caſes of derivative ſettlements that the 
od = child ſhould remove with the father from place to place, 
le for the ſettlement of the father will be communicated to 
+ the child: otherwiſe children who are ſent out into the 
> World for education, and are of courſe ſeparated for a 
of We cine from the father, might - loſe the benefit of their 
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father's ſettlement: and when they were about to return” 
home, would find themſelves excluded from parental care, 
if their parents had in the mean time gained a new ſettle- 
ment. How long the power of communicating a deriva- 


tive ſettlement may continue, it is not neceſſary to deter- 
mine, for in this caſe it certainly remained longer than till 


the child was nine or ten years old, and that is ſufficient 


for the determination of this queſtion. The other judges 


aſſenting. Both orders quaſhed. - Durnf. and Zaft, 3 V. 


114. 

T. 29 G. 3. K. v. Edgeworth. Henry Rothwell and his 
wife and family were removed from Caſſleton to Edgeworth, 
both in Lancaſhire, The ſeſſions confirmed the order and 
ſtated the following caſe : That Henry Rothwell, father of 
Henry the pauper, when the pauper was about 13 or 14 
years old, came to live upon a tenement at Edgeworth of 
51. a-year, but had no fettlement there, and reſided there 
about two years; during which time he put out the pauper 
to one James Pollit who then reſided in Spotland, for four 
years, to learn the trade of a wool-eomber. The pauper 
accordingly left his father's houſe, to which he never af- 
terwards returned. but as a gueſt, and reſided with and 
worked for Pollit at Spotland for four years; and by him was 
provided all that time with meat, drink, waſhing, lodging, 
and clothes, and was conſidered by his mother as part of 
Pollit's family. During thoſe four years the pauper was ſome- 
times a quarter or half a-year without ſeeing his father or 
mother, but ſometimes came to his father's houſe on a 
Saturday evening, and returned home to his maſter's either 
en the Sunday evening, or Monday morning following. 
After the expiration of the four years he never returned to 
his father's family, but worked at his trade of a wool-comber 
at different places about the country, and ſupported himſelt 
thereby until he married, and reſided with his wife and 
family in a houſe of his own. After the pauper was put 
out to Pollit and before the four years expired, Henry the 
father took another tenement in Edgesvorth of the yearly 
value of 81. which he occupied with the former tenement 
for a-year, whereby he gained. a ſettlement at Edgezvorib. 
The pauper never gained any ſettlement for.himſelf ; and 
the queſtion is, Whether he followed his father's ſettlement 
at Kdgeworth ? This caſe was ſent down to be re-ſtated, 
whether the pauper had been apprenticed to Pollit by in- 
denture. The ſeſhons returned that the pauper had been 
put out apprentice by indenture, vihieh was void for want of 


the ſtamp denoting the payment of the additional duty. 
—— The 
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Ahe court thought this caſe governed by the prece- 


ding caſe, and (without argument) diſcharged the rule for 
quaſhing the order of ſeſſions. Durnf. and Eaſ?, 3 V. 354. 

T. 29 G. 3. K. v. Witton cum Twambrookes, George 
Henvitt and his wife and family were removed from Stock- 


fort to Witton cum T wambrookes. The ſeſſions confirmed 


the order, and ſtated the following caſe : That the pauper's 
father, John Hewitt, rented a tenement of 161. a- year in 
Milton, &c, and reſided upop it above a year, when the 
pauper was about fix years old. The father then went to 
Middlewick, where he did no act to gain a ſettlement z and 
about two years after ran away from his family; and the 
pauper's mother, taking the pauper with her to Congleton, 
died in half a year; then the pauper was leſt in the care 
of one Jane Brookes, with whom he lived at Congleton, and 
worked at the filk miils there: And the overſeers of 
Witton, &c. paid the whole or a part of his maintenance 
for four years to Jane Brookes, after which the pauper ſup- 
ported himſelf to the age of 16, at which time he got 3s. 
9d. per week, and boarded himſelf where he liked. During 
the firſt part of the time be lived at Congleton, he ſaw his 
father twice at the diſtance of about four years, at which 
time his father did not give him any thing (except a pair 
of breeches, and 2'd. the firſt, and 12d. in money the ſe- 
cond time). At 18 or 19 years of age, the pauper went 
from Congleten to Sheffield, and hired himſelf for four years, 
but gained no ſettlement thereby. He heard that his fa- 
ther had been to inquire after him at Congleton, and that he 
then lived at Vunbam, to which place he went to ſee him, 
and was at that time 23 years of age, and matried. It ap- 
peared that the father had made the above inquiry of his 
daughter, the pauper's ſiſter, with intent, as he ſaid, to 
give him a ſuit of clothes, as he had done leſs for him than 
any of his other children. It appeared that the father had 
married a ſecond wife, and held a tenement in Dunham of 
111. a-year; and had lived upon it eight years when his 
ſon went to ſee him there as above, upon which viſit he 
ſtayed only one hour, and never ſaw his father at any time 
but as above. — Bearcroſt and Manley in ſupport of the order 
of ſeſſions attempted to ſhew that the pauper was emanci- 


pated; becauſe, after the age of eight years his father had 


no domicile of which the pauper could be a member. 


But IL. Kenyon Ch. J. ſaid, it was never conceived in any 
caſe, that a ſon who was only 16 years of age, and who 
had not gained any ſettlement in his own right, was not 
part of his father's family. The caſes of emancipation have 
Ff2 always 
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always been decided on the circumſtances either of the 


ſon's being 21, or married, or having gained a ſettlement 


in his own right, or (as in the caſe of the ſoldier) having 


contracted a relation which was inconſiſtent with the idea 
of his being in a ſubordinate ſituation in his father's family. 


By the court, rule abſolute. Durnf. and Eaft, 3 V. 355. 

H. 31 G. 3. K. v. Collingbourn Ducis.. E. Chandler and 
his wife were removed from Co/lingbourn Ducis to Colling- 
bourn King ſton. The ſeſſions quaſhed the order, and ſtated 
the following caſe : E. Chandler was born in Collingbourn 
King flon, where his parents were reſiding under a certifi- 
cate from Froxfield. At the age of 19 he was hired for 
a year to ſerve 7. Childs of Buckholt Farm as a carter, 
which he ſerved accordingly. Buckholt Farm 1s extra- 
parochial ; is not a townſhip or vill, and has no pariſh 
officers. After the pauperhad ſerved the year at Bucłholt, 
he returned to Collingbourn King ſton, and then, being un- 
married, under age, and not having done any act to gain 
a ſettlement in his own right, further than as aforeſaid, 
was hired to, and ſerved, S. Andrews of that pariſh for à 
year. The ſeſſion, being of opinion that the pauper was 
not emancipated, and that the certificate was not diſcharged 
ſo as to enable him to gain a ſettlement in Collingbouru 


King flon by hiring and ſervice, quaſhed the order of re- 


moval,—By L. Kenyon Ch. J. It is extremely clear, that it 
the pauper had ſerved a year under a yearly hiring in Co/- 
lingbourn King ſion before he went to Buckholt, he could not 
thereby have gained a ſettlement in that pariſh while the 
certificate was in force, on account of the ſtatute of Wil- 
liam, It is equally clear that if Buckho/t had not been an 
extraparochial place, his ſervice under the hiring ſtated 
would have diſcharged him from the certificate in Colling- 
bourn King ſtan; becauſe then the certificate, which aſ- 
ſerted that he was ſettled in Froxſield, would not have been 
true in fact, inaſmuch as it would in that caſe have been 
ſuperſeded by a ſubſequent fettlement. But Buckholt not 
being a pariſh wherein a ſettlement could be gained, the 
queſtion is, whether by any, and what means, the certiſi- 
cate as to this pauper was diſcharged. In caſes of this 
kind, where the deciſions of this court are to guide the 
judgments of the magiſtrates, it is of great importance that 


they thould be conſiſtent. Now I am not able to diſtin- 


guiſh this caſe from the principal laid down in X. v. Wil- 
ton cum Twambrookes (above). It was there held that a 
perſon under age, who after being abſent from his father's 
family for a conſiderable time, returned to it before he was 
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an adult, or married, and before he had acquired a ſettle- 
ment for himſelf, was not emancipated, but was entitled to 


the benefit of his father's ſettlement. So in this caſe the ſon 


returned before he had attained the age of 21, not having 


gained any ſettlement for himſelf diſtinct from that of his 


father, nor having become the head of a family, and there- 
fore this eaſe muſt be governed by that of Wilton cum 
T wambrookes. The diſtinction which has been attempted to 
be taken between ſome of the former caſes and the preſent, 


that here the ſon put himſelf out to ſervice, is not material; 
for until the age of 21, not having done either of the acts 


above alluded to, he continued a part of his father's family. 
Order of ſeſſions confirmed. Durnf. and Eaſt, x V. 199. 

H. 34 G. 3. K. v. New Forreſt. E. Coates, his wife and 
two children were removed from Reeth to New Forreſt, 
both in Yorkſhire. The ſeſſions confirmed the order, and 
ſtated the following caſe: On old Martinmas-day 1777, 
E. Coates hired himſelf for a year to G. Bowe of New For- 


reſt, and ſerved that year there: On the 22d December 1777, 
A. Coates married his preſent wife: William Coates, a 


legitimate ſon of his by a former wife, being within one 
month of the age of 16 years, and having gained no ſettle- 
ment in his own right, on the ſame Martinmas-day 1777 
hired himſelf for a year to R. Nel/on of Ellerton, which he 
accordingly ſerved. —L. Kenyon Ch. J. (after repeating 
the ſtatute of Milliam) ſaid, that in this caſe the ſon was 
not ſeparated from the father; when the father was hired, 
the ſon had gained no ſettlement for himſelf ; he indeed 
did on the ſame day enter into a contract which might 


or might not have been completed, and which, when 


completed, would confer a ſettlement on the ſon ; but at 
the time when the father entered into the relation of ſer- 
vant at New Forreſt, the ſon formed a part of his family. 
Both orders quaſhed. Durnf. and Eaſt, 5 V. 478. 

T. 34 G. 3. K. v. Stanwix. Fane and Iſabella Campbell 
both widows, and the five children of 1fabe/la, were removed 
from St. Mary's Carliſle to Stanwix, both in Cumberland. 
The ſeſſions confirmed the order, ſubject to the opinion of 
this court on the following caſe : Jane (who is ſince dead, 
was the widow of Alexander Campbell a Scotchman. Ja- 
bella is the widow of William Campbell, who was the legiti- 
mate fon of Alexander and Fane ; and the five children 
are the legitimate children of Villiam and 1ſabella. Alex» 
ander became ſeized of a meſſuage and tenement in Stan- 
wiz by deſcent, upon which he reſided upwards of a year, 
about the years 1774 and 1775. Some time before, 
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and until the premiſes in Stanwix deſcended to Alexander 
he reſided at Glaſeow in Scotland, where William, about 19 
years of age, mliſted and left his father's family in Glaſgow, 
which was ſome years before the above premiſes deſcended 


to his father. William, after having been for ſome time 
beyond the ſeas as a ſoldier, returned to England about 13 


years ago, (his father being then dead,) and married the 
pauper 1/abella at Plymouth, and went beyond ſea again as 
a foldier, and at the end of two years returned again to 
England; and about ten years ago he came to Rickergate 
quarter, an adjoining townſhip to Stanwix, where he lived 
fix years, and then removed into St. Mary's aforeſaid, 

where he lived four years, but never acquired any ſettle- 
ment by any act of his own. | Alexander ſold part of the 
eſtate in Stangvix in his lifetime, and reſided upon the re- 
ſidue, conſiſting of a houſe and garden of the yearly value 


of 21. 58. till his death, which premiſes he deviſed to Jane 


lis wife for life, and after her death to William his fon, 
his heirs and aſſigns for ever. But William never became 
poſſeſſed thereof, nor reſided thereon, 'having died in 
the lifetime of Jane, who, after her huſband's death, con- 
tinued to reſide upon the premiſes for ſeveral years, when 
ſhe removed to her ſon in Sr. Mary's aforeſaid, about four 
years ago, and continued to live with him there till his 
death, and afterwards with his widow, until Jane herſelf 
died in January laſt, — Bearcroft and Ruſſel in ſupport of 
theſe orders argued, That William was ſcttled at Stanwix, 
his father's ſettlement there being communicated to him. 
They admitted, that if this were a queſtion between S an- 
zbix and any other pariſh in which Alexander had acquired 
a ſettlement, the ſettlement gained at Szanwwix would not 
be communicatcd to the ſon, becaufe at the time Alexander 
gained a ſettlement in Stanwir the ſon was not living with 
him, but had been abroad for ſome years; but they con- 
tended, that as the father had not gained any other ſettle- 
ment, the ſon would have no ſettlement at all, if this 


were not communicated to him, and that from neceſſity 


the ſon was entitled to this derivative ſettlement. That 
in all caſes the child muſt take the father's ſettlement, if 
he have gained none for himſelf. That in K. v. Clifton (a) 
it was held, that if the father die before the birth of a child, 

he ſhall be ſettled where the father was at the time of bis 
death. That in K. v. S. Gilt, Reading (/), it was decided, 


— — 
— —— —— — 


(a) 2 Conſt's Bott. 22. (3) Pad, Setlement by ay 
7 that 


Poor, (Settlement with the parents.) 


that the ſettlement of the father is the ſettlement of his 
unſettled children, although he refide elſewhere at the time 
of their birth. And that in K. v. Cold Afton (a), it was ſaid, 
that a child cannot be emancipated unleſs he has gained a 
ſettlement of his own ; for that until that time the deriva- 
tive ſettlement of his parents is not abandoned.—L. Kenyon 
Ch. J. (ſtopping Bower and Giles contra): That means as 
long as the ſon continues a part of his father's family. But 
Here the ſon was emancipated when the father acquired a 
ſettlement in Stanwix ; he had ceaſed to be a part of his 
father's family ſome years before, and had put himſelf 
under the control and government of others; and it 13 
immaterial whether or not he had gained a ſettlement for 
himſelf. The caſe of K. v. Walpole (6), where the ſon had 
inliſted himſelf as a ſoldier, was conſidered ſo clearly to be 
the caſe of an emancipation that it was not even argued. 
Both orders quaſhed. Durnf. and Eaſt, 5 V. 670. 

Z. 35 G. 3. K. v. Roach. The ſeſſions for Cornwall 
confirmed an order for the removal of Elis. Rommſavel from 
St. Columb Major to Roach, and ſtated the following caſe : 
The pauper was born in Little Colan, where her father then 
reſided; he afterwards lived in Roach and gained a ſettle- 
ment there, and the pauper lived with him until after ſhe 
was 21 years of age; when ſhe was 22 years old, ſhe was 
delivered of a baſtard child, for the maintenance of which 
a bond of indemnity was given to Roach, and the continued 
ſtill living with her father. About half a year after, ſhe 
left her father's houſe, and went to Mr. Henwood"s, a far- 
mer in Roach, as a wet nurſe, and lived there eight weeks, 
for which ſhe was paid 88s. A few days after ſhe left her 
father's houſe, he removed to St. Columb, where he rented 
121. a-year, and has lived there from that time; at the 
end of the 8 weeks, the pauper returned to her father in 
St. Columb where ſhe has fince remained, but made no 
contract with him as a ſervant, nor gained any ſettlement 
for herſelf.— This caſe was argued at confiderable length 
by Lens in ſupport of the order of ſeſſions, and Fanſharw 
and Caldecot contra. —L. Kenyon Ch. J. It has been very 
properly obſerved on former occaſions, that this court 
ought to be anxious in determining queſtions ariſing on 
the ſettlement laws, to lay down clear and diſtinct rules 
for the information of a very uſeful claſs of perſons, the 
magiſtrates, who are to decide in caſes of this kind. And 
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T hope that the rule of deciſion which we are about to 
eſtabliſh in this caſe, will fall in with every caſe that has 
been cited. For with regard to a ſuppoſed expreſſion of 
mine in K. v. Wilten cum T wambrookes, there is an inaccu- 
racy in it. I think I could not have ſaid, becauſe it never 
was my opinion, that the mere circumſtance of a ſon's. 
attaining the age of 21 was an emancipation ſo as to pre- 
vent his having a derivative ſettlement gained by his father 
afterwards, if the ſon continued to live with the father; 
for if the ſon, with unbroken continuance, remain with; 
and a member of the father's family, he is not emanci- 
pated. But this propoſition will not break in upon any of 
the caſes, but may be reconciled with all of them, namely, 
that if a child, under the age of 21, leaves his father's 
home, and is thereby qua ſevered from his father's family, 
and returns to his father during a ſtate of pupilage, 
during which time policy requires that the child ſhould 
be under the protection of his father, he muſt be conſi- 
dered as incorporated with his father's family, unleſs he 
has gained a diſtin ſettlement of his own, or has become 
the head of a family himſelf: but if the child, after a 
ſtate of pupilage, ſever himſelf from the father's family, 
he cannot afterward be incorporated with it. The caſe 
of the ſoldier proceeded upon that principle; he had 
. neither gained a ſettlement, or was in a ſituation to gain 
one, but he had ceaſed to be under the control of his pa- 
rents, and had become liable to the control of others; 
and as he did not return to his father until after he was 
of age, the caſe was thought too clear to be argued, But 
it muſt not be inferred from the circumſtances of that caſe 
not having been argued that it paſſed without confider- 
ation, and is not entitled to much notice; becauſe in a 
ſubſequent caſe (a), Alon J. who was a very good ſeſſions' 
lawyer, alluded to it as a caſe properly decided. And if 
ſo, it muſt govern the preſent, for I cannot diſtinguiſh be- 
tween them. Some ſtreſs, however, has been laid in the 
argument to-day, on the circumſtance of that perſon having 
engaged in the ſituation of a ſoldier ; but that cannot be "YN 
material in any other way than as ſhewing that the ſon I; 
— was no longer under the control of his father, So, in 4 
this caſe, this woman was above 21; ſhe had contracted 
the relation of ſervant with another family ; ſhe was out 
of her father's family; ſhe was under no other control 
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to him than that ariſing from moral obligation and grati- 
tude; and I cannot ſee how {he could afterwards be deemed 
to be incorporated with the father's family. The rule to 
be extracted from the caſes is this; if the child be ſeparated 
from the parents, and without marrying or obtaining any 
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ſettlement for himſelf, return to them again during the 


age of pupilage, he 1s to all intents a part of his father's 
family, and his ſettlement will vary with that of his father: 
but if, when that time arrives, when in eſtimation of law 
the child wants no further protection from the father, 
and removes from the father's family, he is not for the 
purpoſe of a derivative ſettlement to be deemed part of that 
family: this rule will reconcile all the caſes, and will be 
found to be an intelligible one. The other judges deli- 
vered their opinions to the ſame effect. Order of ſeſſions 
confirmed. im" and Eat, 6 V. 247. 

M. 35 G. 3. K. v. St. Mary Cardigan. Elizabeth the 
wife of John James, and her daughter Mary, and two ſons 
of John by a former wife, were removed from St. Mary 
Cardigan to Llanvihangel Y flrad. The ſeſſions quaſhed 
the order, and ſtated the following caſe : James in 1767 
was ſettled in Llanvibangel Y rad, and in 1770 was con- 


victed of ſheepſtealing, and ſentenced to death, but before 


execution he eſcaped from gaol. Two years afterwards 
he returned to Cardigan, and continued there till 1792 ; 
during that time he married and had the ſaid two ſons ; 
his wife dying, he married the pauper, by whom he had 
the ſaid Mary. He afterwards abſconded. It was agreed, 


but not ſtated, that his wife's ſettlement before marriage 


was in St. Mary Cardigan.—L. Kenyon Ch. J. This is 
a new caſe in the Jaw of ſettlements; and although the 
molt has been made of it in the argument, I cannot bring 
my mind to doubt about it. None of the authorities 
referred to bear upon the preſent queſtion. A ſettlement 
is not the property of any man: it cannot eſcheat ; 
neither can it be called a franchiſe : in the caſe of a 
franchiſe it was rightly decided that by attainder the 
franchiſe was loſt, and that the party had no right 
to vote at an election. But this perſon was before his 
attainder ſettled in the pariſh to which the paupers were 
removed, and I think the father's ſettlement was com- 
municated to them, and that the juſtices at the ſeſſions 
were miſtaken. Ic would be another queſtion, whether 
the man himſelf eould acquire a ſettlement after the 


attainder. Order of ſeſſions quaſhed. Durnf. and Eaſt, 
6 V. 116, 
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H. 10 G. S:. Giles and Evuerſiy Blackwater. Though 
the place of the birth of a child, where the father hath no 
ſettlement, is the place of the ſettlement of the child ; 
where the father hath gained a ſettlement, his children, 


though born in another pariſh, ſhall he looked on as ſet- 


tled at the place of their father's laſt legal ſettlement, and 


{hall be removed thither, as well after the death of their 


father, as occaſion requires, as in his lifetime, ſuppoſing 


they have e no ſettlement of their own. L. Raym. 


1332. Str. 580 

T. 8WW. K. and Luckington. Howel and his wife were 
ſettled at Luckington, and came to St. Auſtin's, and there a 
child was born. The father dies in the king's ſervice. 
The queſtion was, Who ſhall keep the child ? It was ob- 
jected, that it was ſettled where born; for that they could 
not ſend it to the father when he was dead. But by Holt 
Ch. J. The death of the father doth not alter the child's 
ſettlement, Comb. 380. 

90 if the father dies before the child is born; yet the 
child ſhall be ſettled where the father was ſettled before 
his death. M. 5 An. 2, and Clifton. 19 Viner, 382. 

M. 1 G. St. George's and St. Katharin?'s. A man 
ſettled in St. Katharine's married, and had {ix children 
born there, and died. After his death, the widow goes 
into the pariſh of St. George, with her fix children, and 
rents a houſe of 121. a-year, and hves in it with her 
children feur months. The ſingle queſtion was, Whether 
the children ſhould be ſettled where their father was laſt 
ſettled, or have a ſettlement with the mother in the pariſh 


of St. George i ? And the whole court were of opinion, that 


the ſix children were ſettled in the pariſh of Sz. George, 
where the mother's laſt ſettlement was.—And by Parker 
Chief Juſtice : There is no diſtinction between the ſettle- 
ment of children with the father or mother ; for they are 


as much her's as the father's, and nature obliges her, as 


much as the father, to provide for them ; 10 does the 
law; and every argument that holds for their ſettlement 
with the father holds as to their ſettlement with the 
mother. The reaſon why children ſhall not gain a ſettle- 
ment where the widow gains a ſettlement only by inter- 
marriage is, becauſe it is then not her family, but her huſ- 
band's; and ſhe cannot give the children any ſuſtenance 
without the huſband's leave. But in this cafe, ſince the is 
equally puniſhable with her huſband for deſerting her chil- 
dren, and therefore could not leave them behind her, they 
mult gain a ſettlement with her, Foley, 254. 1 8%. C. Gg. 


H. 13 


Poor, (Settlement with the parents.) 
H. 13 G. Woodend and Paulſpury. John Buncher was 


ſeetled at Woodend, and died, leaving a widow and one 
daughter aged 14 years. The widow removed to Paul- 
pury, into a meſſuage and tenement of her own for life, 
and took her daughter with her, and the daughter lived 
with her there two years, And the queſtion was, Whe⸗ 
ther the daughter gained a ſettlement at Paulſpury? And 
it was adjudged that ſhe did; becauſe the mother being a 
widow, having gained a new ſettlement after her huſband's 
death, the daughter gained a ſettlement alſo as part of her 
| family. And there is no difference between a father's 
2 gaining a ſettlement, and a mother's, in ſuch caſe as . 
Y this; for the mother is obliged to provide for her children 
1 after her huſband's death, as the father was when living; 
3 and ſhe could not leave this daughter behind her, neither 
Þ could ſhe be removed from her, L. Raym. 1473. Fol. 256, 
Str. 746. | 
T. 8 9 G. 2. Barton Turſe and Happiſburgh. Thomas 
Man hired a farm of the yearly value of fool. in Barton 
Turfe, which he occupied for about three years, and died 
there. After his death his widow removed from Barton 
Turfe to Happiſburgh, and dwelt in à houſe and occupied 
lands there, of the yearly value of 41. which were given 
to her by the will of her father. And Deborah her daugh- 
ter, being then of the age of 13 years, went and lived with 
her mother as part of her family, for about a year and a 
half. —By the court: The daughter gained a new ſettle- 
ment in Happiſburgh, by living with her mother there, as 
| part of her family, upon the mother's own eſtate. For a 
child may gain a ſettlement under its mother after the 
father's death, equally as under its father whilſt alive. 
The mother's ſettlement has the ſame effect upon the 
child as the father's had. Burr. Settl. Caſes, 49. 
And the like was held by the court in the caſe of Oulton 
and Wells, M. 9 G. 2. Id. 64. 
M. 10 V. Wangford and Brandon. Three poor men p, ther dead and 
of Wangferd came into the pariſh of Brandon, and there the mother mar- 
married three poor widows of Brandon, who received re- tied ae. 
lief from the ſaid pariſh; each of which widows had 
; children by their former huſbands, ſome under ſeven, ſome 
15 above ſeven years of age. It was holden, that the children 1 
did not gain a ſettlement in Hang ford, nor were removable '| 
8 thither, to charge that pariſh. As to the nurſe children, | 
J they indeed might be ſent thither for nurture only : Yet 
4 {ti1] the pariſh of Brandon muſt reheve them there, and 


not. 
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not the pariſh of Wangford. But the children above the 
age of ſeven years ought not to be removed at all; being 
ſettled inhabitants in the pariſh of Brandon. And the 
removal of the mother ſhall have no influence on the ſettle- 
ment of their children. Carth. 449. 2 Salt. 482; Burr. 
Settl. Caf. 3. | | 
In the aforeſaid caſe of Commer and Milton, T. 2 An. It 
was ſaid, that if after death of the father, the mother mar- 
ries again to a huſband who is ſettled in another pariſh ; 
her children, ſuch of them as are above ſeven years old, 
fhall not be removed; thoſe under ſhall be removed, but 


that only for nurture, for they ſhall be kept at the charge 


of the other pariſh, where their father whilſt living was 


ſettled; and to that pariſh they may be ſent after ſeven. 


ars old, as to the place of their lawful ſettlement; for this 
accidental ſettlement of their mother, which was only by 
the marriage with a ſecond hufband, and as ſhe is now 
become one perſon with him, ſhall not gain a ſettlement 
tor her children. 

And in the caſe of Woodend and Paulſpury aforeſaid, 
H. 13 G. It was faid, that if after the huſband's death 
the wife ſhall marry again to a man ſettled in another pa- 
riſn; her children by her former huſband muſt go with her 
for nurture, yet they are no part of her ſecond huſband's 
family, and therefore gain no ſettlement thereby in the pa- 
riſh where the father-in-law is ſettled, L. Raym. 1473. 

T.6 & 5 G.2. St. Giles in the Fields and . Clements. 
Jacob Maile, the pauper, was an infant of nine years of 


age. His father's ſettlement was not known: His mo- 


ther's ſettlement before their marriage was known : His 
father died: His mother married a ſecond huſband, who 
had a ſettlement; and ſhe, conſequently, gained a new 
ſettlement by this ſecond marriage. By the court: Jacob 
Mailes ſettlement is where his mother was laſt ſettled 
before her marriage with Jacob's father; the new-gained 
ſettlement of his mother not being gained in her own 
right, but only in right of her ſecond huſband. And an 
this caſe the court agreed, that where children are {ent 
with their mother for nurture, they are to be ſupported 
at the expence of the po where their legal ſettlement 
is. Burr. Settl. Caſes, 2. 

E. 8 G. 2. K. and St. Mary Berkhamſlead, The father 
ran away, and the mother went and reſided on an eſtate 
deviſed to her. One queſtion was, Whether the children 
could gain a ſettlement, by 1 with the mother on 


ſuch / 
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ſach eſtate, where the father had never lived ? And it was . . 
held by Lord Hardwicke Ch. J. That as it did not appear | 
that the father was dead, the court muſt ſuppoſe him to be 
living; and in ſuch caſe the children could gain no ſettle- 

ment but what was derived from their father: But - the : 4 

matter was afterwards referred to the judges of aſſize. 

2 Seſſ. C. 182. 
H. 12 6. M gſtram and Chidingflone. An Engliſhman Faber having 
whoſe ſettlement was not known, married, had a child, 8 

and ran away: The child was then nine years of age — By child ſhill be 

the court: The mother and children ought to be ſettled fertled with the 
where the mother was ſettled before marriage. Foley, 252. —— 
M. 3 G. 2. St. Giles's and St. Margaret's. Sarah Ethe- 
rington, with Dorothy her daughter aged five years, was re- 

moved from St. Margaret s to St. Ciles's, as being the place 

of Sarah's laſt legal ſettlement before her marriage, ſhe 

having married an Iriſhman who had no ſettlement. And 

it was adjudyed, that Dorothy her daughter ſhall be ſettled 

with her mother in the parich of St. Giles“ s where her ſaid 

mother's ſettlement was before marriage. Fol. 251. 

T. 9 C. K. and St. Paul's Shadwel!. Reſolved by Eyre 

and Hor teſcue, that where the father being a foreigner had 

no ſettloment, the children ſnould have the benefit of their 

mother's ſettlement; for that her right ſhould deſcend to 

them, and they ſhould not be ſent to the place of their 

birth. 2 S/. C. 113. | 
H. 10 G. St. Giles and Everſly Blactæwater. It was held 

by the court, that where the father's ſettlement cannot be 

found, yet if the mother's can, the child ſhall have the be- 

nefit of that. 2 Se. C. 112. 

H. 28 G. 2. St. Botolph's without Biſhopſgate and 87 

Fohn's Wapping. A child of an Iriſhman having no ſettle- 

ment in England, and ſuppoſed to be on board a man of 

war in the We/t Indies, and of his wife being an Engl: iſh 

woman, was adjudged to go with the mother to the mother's 

ſettlement which ſhe had before marriage. Burr. Settl. 

Caf. 367. 
A. 33 G. 2. St. Matthew's Bethnal Green and St. Kathe- 

rine's. A man whoſe ſettlement was not known married 

a woman who was ſettled in the precinct of St. Katherine. 

They had a Ton born in Bethnal Green; which ſon mar- 

ried a woman ſettled in the pariſh of St. Leonard Shoreditch; 

and had ſeveral children by her. It was argued that theſe 

children ought to follow the acquired ſettlement of their 

mother; and not their father's, which was only a deriv- 

ative 
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ative one from their grandmother, who. had married a 
Frenchman that had no ſettlement. But not allowed by 
the court ; who ſaid, that there is no difference between 


an acquired and a derivative ſettlement: And' the rule 


laid down was this: That the child's ſettlement follows 
that of its father, if the father's can be found; and that 


no recourſe ſhall be had to the mother's ſettlement, till 


that of the father can be traced no further. And theſe 
children were adjudged to be fettled at St. Katherine. 
Burr. Sett. Caſ. 482. | 

A travelling woman, having a ſmall ſucking child upon 
her, was apprehended for felony, and ſent to the gaol, 
and was hanged : This child is to be ſent to the place of 
its birth, if it can be known; otherwiſe it muſt be ſent to 
the town where the mother was apprehended, becauſe 


that town ought not to have ſent the child to gaol, being 


no malefactor. Read: Poor. Dalt. 168. 

And where a child is firſt known to be, that pariſh mut 
provide for it, till they find another. By Holt Ch. J. 
Comb. 364. 372. 


v. Of ſettlement by apprenticeſhip. 


The ſtatutes relating to the ſettlement of apprentices 
are theſe following ; which I will firſt exhibit together at 
one view, and then ſet ſorth the judgment of the court of 
king's bench upon the ſeveral parts thereof. 

By the 13 & 14 C. 2. c. 12. On complaint by the church- 
wardens or cverſcers of the peer, within 40 days after any 
perſon ſhall come to ſettle in any pariſh, on any tenement under 
10. a-year, two juſtices (1 Q.) may remove him to the place 
where ke was laſt legally ſettled, either as a native, houſe- 
holder, ſojourner, apprentice, or ſervant, for the ſpace of 40 
days at the leaſt. 

But by the faid act of the 3 V. F any perſon ſhall be 
bound an apprentice by indenture, and inhabit in any town or 


pariſh, ſuch binding and inhabitation ſhall be adjudged a good 


ſettlement. 1. 8. 


By the 12 An. ff. 1. c. 18. If any perſon after June 24, 
1712, Mall be an apprentice bound by indenture to any perſon 
reſrding under a certificate, in any pariſh, townſhip, or place ; 
and not afterwards having gained a legal ſettlement in ſuch 
pariſh, townſhip, or place ; ſuch apprentice, by virtue of ſuch 
apprenticeſhip, indenture, er binding, fhall not gain any ſettle— 

| | ments 
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ment in ſuch pariſh, townſhip, or place; but every ſuch ap- 
prentice ſhall have his ſettlement in ſuch pariſh, townſhip, or 
place, as if he had nut been bound apprentice. 1. 2. 

And by the g& 10 . c. 11. No perſon who ſhall come 
into any pariſh by a certificate, ſhall be adjudged by any af 
whatſoever to gain a ſettlement in ſuch pariſh, unleſs he ſhall 
bona fide tale a tenement of Lol. a-year, or execute an annual 
office in ſuch pariſh. (And confequently not by appren- 
ticeſhip.) 

And by the 8 An. c. g. and 9 An. c. 21. The maſter 

ſhall pay duty of 6d. a pound, for gol. or under, and of 12d. 

a pound for every pound above, of money, or of things not money 
according to their value, given with apprentices, and propor- 
tionably for greater or leſſer ſums : Except money given with 
pariſh apprentices, or out of public charities. The ſum given 
to be written in the indenture in words at length. And beſides 
the lamps before requiſite, the indentures to be moreover ſlamp- 
ed with another lamp, denoting the 6d. or 12d. a pound re- 
Hectively. And if the ſums are not truly inſerted, or duties 
not paid or tendered, or indentures not flamped or tendered to 
be lamped within the time limited; ſuch indentures ſball be 
void, and not available in any court or place, or to any purpoſe 
whatſcever. 


And by the 31 G. 2. c. 11. Noperſon who ſhall have been 


bound an apprentice, by any deed, writing, or contract, not in- 


dented, being firſt legally ſtamped, ſhall be liable to be removed 
from the place where he was ſo bound and reſident 40 days, by 
any order of removal, or order of ſeſſions, by reaſon only of ſuch 
writing not being indented. | 

The ſtatute of the 13 & 14 C. 2. gives power to remove 
perſons within the ſpace of 40 days after they come to 
reſide, but no power to remove them after the ſaid 40 


days; and conſequently where the overſeers have neglected 


to remove them for 40 days, they become afterwards un- 


removable. The ſtatutes of J. 2. and V. 3. do reſtrain 
ſuch 40 days” reſidence to be after notice in writing; but 
the latter clauſe of the ſtatute of V. takes off that reſtric- 
tion with regard to apprentices; and the reaſon thereof is, 
becauſe ſuch notice would be to no purpoſe, for that the 
juſtices cannot, upon the complaint of the overſeers, re- 
move the apprentice from his maſter, that is to ſay, they 
cannot upon complaint of the overſeers make void the in- 
_ denture between the maſter and his apprentice, by which 
the apprentice is bound to live with his maſter, and the 
raſter is bound to keep him; for this can only be done 
upon the complaint of the maſter or apprentice : and con- 
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tinuing 40 days unremovable without notice is the ſame 
thing as continuing 40 days removable, but not removed, 
after notice; and conſequently the party hath gained a ſet- 
tlement. And it is poſſible that the apprentice may gain 
as many ſettlements as there are ſpaces of 40 days in the 
term of his apprenticeſhip; and where he ſerves the laſt 40 
days, there is his laſt ſettlement : Conſequently, he may 
gain a ſettlement long before his maſter ſhall gain one ; as 
where his maſter's ſettlement ſhall ariſe from executing an 
annual office: Or, he may gain a ſettlement, whilſt his 
maſter ſhall gain none, as when he reſides upon a tenement 
under 101. a-year:: And of conſequence, the maſter may 
be removed, when the apprentice cannot be removed; and 
in ſuch caſe the maſter ſhall be neceſſitated to apply to'the 
juſtices, to compel the apprentice to go along with him. 
Binding to bein E. 21 G. 2. Stratton and Lleuanick. Two juſtices 
writing. make an order to remove Stephen Pethick from Llewanick 
to Stratton. And upon appeal, the ſeſſions confirm that 
order. The caſe was: Stephen Pethick the pauper, at his 
age of 14 years, was by his mother (being then a widow) 
placed as an apprentice with his brother-in-law John Pe- 
therick, by trade a cordwainer, in the pariſh of Stratton, for 
ſix years, to learn the ſaid trade: But at the time of 
placing him as aforeſaid, no indenture of apprenticeſhip 
was executed. His mother agreed to pay to his maſter 41. 
in hand, and 41. at the end of three years, and his maſter 
was to find him meat, drink, waſhing, and lodging durin 
the ſaid fix years, and his mother was to find him clothes 
during the ſaid term. All which was performed accord- 
ingly. And the ſaid Stephen Pethick believes, that in or 
about the laſt year of the ſaid term, one part of an inden- 
ture was prepared, in order to bind him an apprentice to - 
the ſaid John Petherick, purſuant to the ſaid contract or 
agreement: But he doth not remember that he executed 
the ſaid part, or that it was executed by his mother and 
the ſaid John Petherich, or either of them, nor what is 
become of the ſaid one part. It was moved to quaſh 
theſe .orders, for that all this doth not amount to ſuch a 
Is binding as will gain a ſettlement, there being no indenture 
_— duly executed. The court ſeemed to think this exception 
| too ſtrong to be anſwered ; and made a rule to ſhew cauſe 
why the orders ſhould not be quaſhed : Which rule was 
afterwards made abſolute, without defence. Burr Settl. 
| Caf. 272. 5 . 
| H. 22 G. 2. Mawnan and Falmouth. It was moved to 
quaſh an order of two juſtices, and an order of ſeſſi ons con- 
1 firming 
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firming the ſame, for removing Jane Luckey from Falmouth 
to Mawwnan, upon the foundation of her having ſerved an 
apprenticeſhip there. The objection was, that it was only 
by a parol binding; whereas the act requires that it be by 
indenture. On a rule to ſhew. cauſe, the counſel on the 
other ſide acknowledged that it could not be ſupported. 
Burr. Selil. Caf. 290. 

T. 17 G. 3. Whaplad and Fleet. Two juſtices re- 
moved Ann Burkett from the pariſh of W haplead, to the 
ariſh of Fleet; the ſeſſions on appeal confirmed the order, 
and ſtated the following caſe : That Ann Burkett the pau- 
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per was, when an infant, bound an apprentice by the over- 


ſeers of Whaplzad aforeſaid, to Thomas Pears of the ſame 
place, till ſhe ſhould attain her age of twenty-one years, or 
marriage; that the original indenture was properly execut- 
ed by all the pariſh- officers, and allowed by two juſtices ; 
the counter-part was alſo allowed by the ſame juſtices, but 
neither the ſaid indenture, nor counter-part, was executed 
by Pears the maſter. 'That the maſter nevertheleſs ac- 
cepted the ſaid indenture, and the pauper, whom he conſi- 


dered as his apprentice till the apprenticeſhip expired. 


That the pauper lived with her maſter, as his apprentice, 
for five years, when, with the expreſs conſent of her maſ- 
ter, ſhe let herſelf to live with William Cockayne in the pa- 
riſh of Fleet aforeſaid, and did live there a year under that 
hiring. That he afterwards hired herſelf, with the ſame 
conſent, to one Belton in the pariſh of Sutton, and lived 
there about half a year; ſhe then returned to live with her 
maſter Pears as his apprentice, and continued with him fix 
weeks, when, with his conſent, ſhe hired herſelf at differ- 
ent times to ſeveral other places, in different pariſhes, but 
did not live in any of them for a year ; and always received 


the wages from her different maſters, and no ways ac- 


counted for the ſame to the ſaid Pears : That at the time 
ſhe attained her age of 21 years and for four months be- 
fore, ſhe had lived, with her maſter's conſent, with one 
Briggs of the pariſh of Thorney, where being with child, 
ſhe ſoon after left her place, and went to Whapload afore- 
ſaid, who removed her to Fleet aforeſaid. Mansjield, 
in ſupport of theſe orders, contended, that by 8 NY. 
c. 30. /. 5. the maſter is required to execute a counter - part 
of the indentures, and that this requiſition not being com- 
plied with, the girl obtained no ſettlement by the appren- 
ticeſhip. By L. Mansfield and the court : There is no 
doubt; the binding was authoriſed by 43 Eliz. c. 2. , 5. 
long before the act requiring a counter-part : But, though 
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the binding was valid if the apprentice was received, it was 
doubtful, until that ſtature was made, whether the perſons 
to whom ſuch poor children were to be bound, were com- 

llable to receive them; that ſtatute was therefore made, 
and it ſubjects the maſter, upon his refuſal to receive the 
apprentice, to a penalty; but in no other reſpect confirms 
the power of binding, which was already fully eſtabliſhed. 
Both orders quaſhed. Cal. Caf. 31. 

By the ſeveral ſtamp acts, the indenture is to be writ- 
ten on parchment or paper ſtamped with a 10s. ſtamp; 
except indentures of pariſh apprentices, which are to be 
on a ſixpenny ſtamp. And there are to be additional 
ſtamps (as aforeſaid) in proportion to the value of money 
or other things given with the apprentice ; except money 
given with pariſh apprentices or out of public charities. _ 

T. 17 & 18 G. 2. Llanvair Dyfryn Clwyd and Llanli- 
dan. Fohn Edwards, an infant, was by his father bound 
apprentice by indenture, but the indenture was not ſtamp-. 
ed. And it was ruled, that the indenture, not being on 
ſtamped parchment or paper, could not be given in evi- 
dence at all, being abſolutely yoid to all intents and pur- 
poſes. Burr. Settl. Caf. 236. | 

M. 16 G. 2. Holbeck and Gilderſon. Peter Orange the 
pauper was bound a pariſh apprentice by indenture; but 
the indenture being produced, it appeared not to be ſtamp- 
ed. It was objected, that by the 5 W. c. 21. which lays 
a'duty of 6d. upon the indenture of a pariſh apprentice, it 
is enacted, that ſuch indenture ſhall not be given in evi- 
dence, nor be available in any court, till the duty and alſo 
a penalty of 51. be paid, and the parchment or paper 
ſtamped. And by the court: This indenture was neceſ- 
ſary evidence to make out the proof of a binding by inden- 
ture; for that binding could be no otherwiſe proved but 
by the indenture and the indenture being not ſtamped 
could not be admitted as evidence, and the juſtices ought 
to have paid no regard to it. Burr. Settl. Caf. 198. 

H. 4 G. 2. Cuerden and Leyland. On a ſpecial order 
of ſeſſions it was ſtated, that the pauper was bound appren- 
tice by indenture, and the maſter had 208. paid him; that 
he ſerved three years; but that the maſter never paid the 
duty of 6d. in the pound according to the 8 An. c. g. ſ. 39. 


which ſays, that if the duty be not paid, the indenture 
{hall be void to all intents and purpoſes whatſoever. The 
caſe was referred to Forteſcue J. who went the circuit: 
And he held it a ſettlement, becauſe the maſter had fix 
months to pay the duty in; ſo that during thoſe ſix months 
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a ſettlement was gained; and it ſhould not be in the power 
of the maſter to defeat it by matter ex pe facto. And 
purſuant to this opinion, the ſeſhons held it a ſettlement. 
But upon debate in the king's bench, the order was quaſh- 
ed; for they ſaid, it was making the indenture good to one 
purpoſe, when the act of parliament had made it void to 
all intents and purpoſes whatſoever. And tho” it was a 
hard caſe, they could not break thro” the poſitive words of 
the act. Str. 903. 2 Sef}. C. 134. 

E. 19 G. 2. Buxter and Fairlam. The ſingle queſtion 
upon a demurer was, Whether an indenture of an appren- 
ticeſhip, where 6d. is mentioned to be the ſum given with 
the apprentice, be or be not void for want of the duty be- 
ing paid for the ſum ſo given. By the court : No duty wag 
ever intended to be paid for ſo inſignificant a ſum, there 
being no coin in England ſmall enough to pay it. And 
by the act no ſtamp is required for leſs than 20s. 1 Mil- 
ſon, 129. FA As 
H. 28 G. 2. Yarmouth and St. Margaret's in Norwich. 
The pauper William Jackſon was bound and ſerved a ſeven 
years' apprenticeſhip in Sr. ZFulian's Norwich. But it ap- 
peared that the apprenticeſhip was in conſideration of 6d. 
given to the maſter with the ſaid apprentice, and no duty 
was proved to be paid for the ſame. It was objeCted, that 
this indenture was void to all intents and purpoſes. * But 
on ſhewing cauſe, the point was given up, on the authority 
of Baxter and Fair/am. Burr. Settl, Cal. 379. 

H. 7 G. 3. St. Matthew's Bethnal Green, and St. Bo- 
tolpb's Aldgate. The ſum of 51. was inſerted in the inden- 
ture as given with the apprentice, and was paid to the 
maſter accordingly, and the indenture had no ſtamp denot- 
ing the duty of 6d. in the pound being paid by the maſter 
for the ſaid ſum. This ſum was paid out of a voluntary 
annual ſubſcription for putting out children apprentices 
brought up at the charity ſchool of the pariſh of Sr. John 
Wapping ; and truſtees are appointed annually for manag- 
ing the ſaid charity, and a treaſurer. It was objected, that 


this being a private and not a permanent charity, and con- 


ſequently not within the exception of the act of parliament 
as to public charities, the indenture therefore, not being 
ſtamped, was void. But by L. Mansfield and the court; 
It is a public charity, and a very laudable one. It 1s not 
neceſſary that it ſhould be a permanent charity. The rea- 
ſon of the diſtinction between a public and private charity 
is obvious: a private charity. might be-calculated to evade 
3 Gg2 the 
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the act, but a public one cannot be ſuppoſed to have been 
ſo. Barr. Settl. Caf. 574. 

But upon payment of the duty and penalty, and a re- 
ceipt thereof from the ſtamp office produced in evidence, 
the writing is made good. 8 Mod. 365. | 

E. 13 G. 2. North Owram and Ovenden. The mother 
of Samuel Spencer the pauper propoſed to put him an ap- 
prentice to a maſter at North Owram, who refuſed to take 
him becauſe he wanted clothes ; but propoſed to take him 
if they would clothe him, or give him money to clothe him 
with. The grandfather of the boy ſaid he would do fo. 
And it was thereupon agreed, that the grandfather ſhould 
pay 30s. to the maſter to clothe the boy withal, and that 
the maſter ſhould take him as an apprentice. And in pur- 
ſuance of that agreement, the maſter did lay out 308. in 
clothing for the boy. And afterwards an indenture was 
drawn and executed by the maſter and the ſaid Sammel 
Spencer the apprentice : And the 308. agreed to be given 
and laid out as aforeſaid was paid by the grandfather to the 
{aid maſter. And in conſequence thereof, the ſaid appren- 
tice ſerved his ſaid maſter under ſuch indenture and agree- 
ment for ſix years in North Owram. And in the faid in- 
denture a covenant was made and mentioned, for the ſaid 
maſter to find clothes for the ſaid apprentice during all the 
ſaid term. But in the indenture no mention was made of 


the ſaid ſum of 3os. fo agreed to be given as aforeſaid, nei- 


ther was any duty paid for the ſame, nor was the ſaid in- 
denture ſtamped with the additional ſtamp required by the 
8 An. c. . to denote ſuch ſum given with the apprentice. 
It was urged, that the apprentice hereby-gained no ſettle- 
ment ; both becauſe the ſum given with him was not in- 
ſerted in the indenture in words at length, and alſo becauſe 
the indenture was not ſtamped with the ſaid additional 
ſtamp. By the court: The not inſerting in words at 
length the full ſum received or contracted for, ſubjects the 
maſter to a forfeiture, but doth not make the indenture 
void, And upon the ſtate of the caſe, the maſter is to be 
looked upon in no other condition than if he had been a 
ſtranger employed as an agent by the grandfather to clothe 
the boy : And the grandfather was obliged to repay him, 
and did repay him. 'This clothing was before the binding ; 
ſo that it amounts to no more than putting a boy appren- 
tice ready clothed, It is not a premium received by the 
maſter. 'The ſtatute means money given for the benefit 
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was not obliged to clothe the boy before he was his appren- 
tice: and this agreement was executed before the indenture 
was ſealed. And it was adj udged that the apprentice gained 
a ſettlement under the ſaid indenture. Burr. Settl. Caſe 145. 
H. 30 G. 3. K. » Walton in Le Dale. Richard Cun- 
liffe, and his family, were removed from Walton in Le Dale 
to Kirkham both in Lancaſhire. On appeal it was admitted 
that the pauper's original ſettlement was in K:ir&ham, but 
the appellants inſiſted that he had gained a new ſettlement 
by apprenticeſhip in Mallon; and in ſupport of it offered in 
evidence an indenture of apprenticeſhip by which he bound 
himſelf to Croft and Hall, calico printers, for 7 years: 'The 
indenturecontained, beſides the uſual covenants, a covenant 
on the part of the pauper, that he would provide for him- 
ſelf, meat, drink, waſhing, lodging, apparel, and phyſie du- 
ring the term; and his maſters covenanted to pay him 58. 
per week for the three firſt years, 68, per week for the 4th 
and 5th years, and 7s. per week for the 6th and 5th years. 
The indenture alſo contained a proviſo that in caſe the 
pauper ſhould be viſited with ſickneſs, and thereby rendered 
unable to perform his work, or ſhould neglect the ſame, 
he ſhould not be entitled to any wages during the time of 
ſuch ſickneſs or neglect. And in caſe he was not employ- 
ed at the buſineſs for which he was bound, then his maſters 
ſhould be at liberty to reduce one half of his wages for 2 
months yearly during the term. The pauper ſerved 2 years 
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in Walton under this indenture, which was written upon 


the proper ſtamp, but no additional duty was paid accord- 
ing to 8 An. c. 9. The reſpondents inſiſted that the in- 
denture was inadmiſſible in evidence, and void not only 
for want of a ſtamp for the additional duty, but alſo on 
account of the nature of the contract and the clauſes con- 
tained in the indenture; but the ſeſſions thought otherwiſe, 
and reverſed the order. L. Kenyon Ch. J. The caſe of 
Pennington v. Sudall which has been cited, cannot be taken 
as an authority deciding any thing. It we were to infer 
any thing from the caſe, it would rather be the reverſe of 
that which has been ſuppoſed; becauſe the caſe went off on 
an agreement to admit the apprentice to his freedom which 
could only have been done undertheidea that he had ſerved 
a legal apprenticeſhip. 'The principal queſtion, relative to 
the additional ſtamp duty, cannot be decided on this caſe, 
as it is now ſtated. I believe it is the practice at the ſtamp 
office to ſet a value on theſe forts of benefits as a matter of 
courſe, when the indentures are carried to them. Now 
here the apprentice ſtipulated to provide himſelf with cer- 
| Gg 3 tain 
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tain things, which it is ſaid the maſter is bound by law to 
provide for him, and for which it is contended.an additional 
ſtamp duty ought to have been paid, becauſe it is a benefit 
to the maſter : But on the other hand, the maſter was to 
make certain weekly payments to the apprentice, Then 
how can we ſay that thoſe payments were not an equiva- 
lent for the maintenance, &c.? I believe they are much 
more, But before we can decide the material queſtion, 
the juſtices muſt find the faCt, whether thoſe payments were 
or were not an equivalent. I therefore ſtudiouſly avoid giv- 
Ing any opinion on the general queſtion : and it is enough 
for me to ſay at preſent, that it does not appear but that the 
' maſter gave an equivalent for the benefit which he receiv- 
ed. Buller J. I do not fee any thing like a benefit to 
the maſter, for which an additional duty ought to have been 
paid. The maſter covenanted to pay the apprentice ſo much 
per week ; that clearly is not within the ſtatute. Then it 
was provided, that in caſe the apprentice ſhould be ill and 
unable to perform his buſineſs, or negle& to do it, he 
ſhould not receive any wages: but this was no benefit to 
the maſter ; it was only an agreement that he ſhould not 
pay, but not that he ſhould receive any thing. Per Curiam, 
order of ſeſſions confirmed. Durnf. and Eaſt, 3 V. 515. 
The friends of > 32 G. 3. K. v. Leighton. J. Price and his family were 
the apprentice removed from Leighton to Church Coppenhall both in Cheſhire. 
cone % The ſeſſions quaſhed the order, and (tated the following caſe: 
clothe him, The pauper was bound an apprentice by his father (who 
was ſettled in Weoolftanwword) to R. Lindrop of Church Co- 
penhall, ſhoemaker, under an indenture for 4 years, to lezrn 
the trade of a ſhoemaker, in which was a covenant by the 
father that he would, at his own charge, find and provide 
i for his ſon good, competent, and ſufficient meat, drink, and 
ig lodging on Peng Sunday during the ſaid term, and would 
provide him with clothes and apparel of all forts, (except 
working aprons and ſhoes,) and alſo waſhing. There was 
alſo (inter alia) a covenant on the part of the maſter to 
provide for the apprentice meat, drink, and lodging, (except 
on Sundays,) during the term. The indenture was properly 
executed and atteſted, and written on a 5s. ſtamp. The 


b | pauper ſerved the 4 years in Church Coppenhall for ſix days 
j and nights in each week, and went to his father's at Vool- 
W flanword on every Sunday. The father expended 51. and 


upwards in clothing his ſon, and in providing meat, drink, 
i &c. for him on Sundays during the term ; for this no addi- 
1 tional duty was paid according to the 8 An. c. 9.——L. 
Kenyon Ch. J. This has been vexata gueſtio ever ſince I came 

into 
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into Weſiminſter Hall; and various opinions have been en- 
* tertained upon it. It is true that if an indenture be taken 
We to the ſtamp office, they will ſet their value upon every ſup- 
py poſed benefit to the maſter for the ſake of the revenue: but 
that is by no means deciſive. The queſtion depends on 
8 An. c. 9. /. 32. 45-3 the former /. impoſes a duty on all 
ſums of money given with any apprentice, &c. and the lat- 
ter enacts, that where any hing, not being money, ſhall 
be given, contracted for, or ſecured to or for the uſe or 
2 benefit of the maſter, the duty ſhall be paid for the full va- 
7 lue of ſuch thing, in ſuch manner, &c. The latter provi- 
& > ſion was inſerted for the purpoſe of protecting the revenue 
S from any fraud which might otherwiſe be practiſed by the 
VN parties giving ſomething in lieu of money. For if, as in 
® the caſe put by Aon J. a horſe, or other valuable thing of 
that ſort, be given by the friends of the apprentice to the 
Y maſter, that muſt be conſidered to be a benefit to the maſter 
for which a duty ſhould be paid. It occurred to me early 
| s in the argument that, in order to ſee what would or would 
2 not be conſidered as a benefit to the maſter, it was neceſ- 
+ ſary to inquire what were the duties that reſulted from the 
8 bare relation of maſter and apprentice. And I think that 
1 the 8 & 9 . 3. c. 30. / 5. throws a great deal of light 
"vl upon that point; becauſe if, from the time of the ſtatute of 
E1liz. to that time, maſters could not be compelled to pro- 
vide for pariſh apprentices, and that law was made for the 
purpoſe, it ſhews that the obligation of providing for appren- 
tices did not reſult from the mere relation of maſter and 
apprentice ; for if it had, that part of the ſtatute of V. 3. 
was unneceſſary, The cafe of pariſh apprentices is the 
only one where an apprentice can be put out nolens, volens ; 
all the others depend on the expreſs ſtipulation to be 
made by the parties intereſted. It has never been held ; 
that the obligation of the maſter extended to the providing 
of clothes for the apprentice, and yet I cannot diſtinguiſh 
that from the obligation to provide ſuſtenance ; for the for- 
mer are equally neceſſary with the latter; and in other 
caſes than thoſe of pariſh apprentices, clothes are generally 
provided by the friends of the apprentice. But if every 
thing is to be valued and a duty ſet upon it, from which a 
benefit ariſes to the maſter, it might be equally fzid that 
the earnings of the apprentice ſhould be liable to the duty. 
The argument, therefore, that every benefit which the 
maſter derives from the apprentice, by proving too much, 
proves nothing. The authority of Afor J. is in all cafes 
worth reſorting to, but particularly ſo in caſes of ſeſſions 
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law, in which he was remarkably converſant. And his 
opinion in the caſe alluded to is very ſtrong to this point. 
I think, therefore, that the clear meaning of the ſtatute of 
An. is, that where money, or money's worth, is given to the 
maſter by the friends of the apprentice by way of premium, 
a duty ought to be paid for it; but that where meat, 
clothes, &c. are to be provided by the maſter, no duty is 
payable, becauſe there is not any hing given to the maſter. 
Buller and Groſe J. delivered their opinions to the ſame 
effect. Order of ſeſſions quaſhed., Durnf. and Haſt, 4 V. 
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2. 
Whether the in- 737. 5 & 6 G. 2. K. and Mellingham. A perſon was = 
89 © bound by indenture, though not actually indented; and 1 
the ſeſſions adjudged the ſettlement on the foot of that * 
binding. Exception was taken, that this was a binding 
without indenture, and not good; and alſo whatever the 
writing was, the pauper was no party to it, nor could be 4 
concluded by it: And a deed poll will not bind an infant, 2 
nor a poor perſon put out by the overſcers, without his 1 
own contracting; for the ſtatutes which make ſuch cove- 
nant binding upon them, do require that the binding be by 
indenture. And by the court: The exception mult be 
allowed, and the order quaſhed. 1 8 Caff. 330. 
And. this conſideration was the cauſe of making the ſta- 
tute of the 31 G. 2. c. 11. above mentioned, which enacts, 
That no perſon bound by writing not indented, being legally 
ſtamped, ſhall be liable to be removed for that defect only. 
The 2 In the caſe of K. v. Hamſtall Ridꝛuare, T. 29 G. 3. it 
2 was determined, that an indenture of a pariſh apprentice 
be together, aſſented to by two juſtices ſeparately is void, and that no 
nes is gained by ſerving under it. Durnf. and Laſt, 
. . 3 V. 380. (a) 
(|: 8 H. 3 G. 2. Newberry and St. Mary's in Reading. A 
5 poor boy, of 14 years of age, bound himſelf apprentice for 
bt. | 7 years to a weaver. It was argued that this was not a 
1 binding according to the ſtatute, and therefore did not 
= gain a ſettlement; and that the indenture was void, be- 
i _ _ cauſe an infant could not bind himſelf. But by the court, 
i It did gain him a ſettlement ; for an infant may make an 
.- indenture for his own benefir. Foley, 154. Andr. 373. 
"* Binding oe leſs M. 10G. 2. St. Nicholas's and St. Peter's both in [p/wich. 
id 1 even There was an indenture of apprenticeſhip for four years; 
which the apprentice ſerved accordingly: Whereas the 
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ſtatute of the 5 Eliz. requires that it ſhall not be for leſs 
than 7 years. And the queſtion was, Whether this ſhould 


gain a ſettlement ? It was urged, that it could not; for 


that the ſaid ſtatute of the 5 Flix. enacts, That all inden- 
tures otherwiſe than by that ſtatute ſhall be clearly void-in 
the law to all intents and purpoſes; and it is appointed by 
the ſame ſtatute, that perſons dwelling in cities and towns 
corporate ſhall take apprentices for 7 years at the leaſt ; 
whereas this maſter, dwelling in a town corporate, hath 
taken this apprentice only for 4 years. But by L. Hard- 
avicke Ch. J. and the court: The indenture is not void, 
but only voidable, at the election of the parties themſelves, 
if they think fit to take advantage of it; and not by a 
third perſon. It can only be avoided by the maſter or 
ſervant, who were the parties to it ; but not by the pariſh, 
who have had the benefit of the ſervice of this apprentice. 
And the difference between this and the caſe of Cuerden 
and Leyland (a), is, that the act about the ſtamps not only 
ſays, that the indentures not ſtamped ſhall be void, but goes 


on and adds theſe words, and not available in any court or 


place, or to any purpoft whatſoever, and that no indenture re- 
quired by that act to be ſtamped, ſhall be g:ven or admitted 
in evidence, unleſs the party firſt make oath, that the tum 
really given with the appgentice, or contracted for, was 
truly inſerted. And yet the order made in that caſe was 
grounded upon the indenture, which was not ſtamped, nor 
was the duty paid. Therefore the juſtices admitted a 
matter in evidence which they ought not to have done. 
And it hath been holden, that if the juſtices admit evi- 
dence which they ought not to admit, it is a fuſhcient rea- 
ſon for quaſhing their orders. Burr. Sett/. Caf. gr. 

'T. 19 G.2. St. Petrox and Stoke Fleming. Anne Giles, the 
pauper, was bound a pariſh apprentice in St. Petro, until 
her age of 21, without the alternative or till time of marriage 
as the ſtatute requires. It was urged, that by this binding 
and ſervice ſhe gained no ſettlement, the binding being 
contrary to the ſtatute, and therefore void. —But by the 
court: The above caſe of St. Nicholas's and St. Peter's is in 
point. 'The indenture is not void, but only voidable by 
the parties themſelves, if they ſhall think fit to take advan- 
tage thereof ; but it is neither void nor voidable by the 
pariſh as to gaining a ſettlement. Burr. Settl. Caf. 248. 
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Apprentice of E. 9 G. 3. Romſey and St. Michael's, Southampton. 
an uncertitied Saul Biſhop was bound an apprentice to William Kearley of WM 
3 All Saints for four years; and ſerved him there three years. 3 
| It was then agreed between them and one Samuel Dagnell, ; 
reſiding in Rom/ey under a certificate from, S:. Giles's in 
Reading, that Biſhep ſhould work with Dagnell the remain- 
der of his apprenticeſhip ; for which, Kearley was to receive 
28. a-week. Biſhop accordingly ſerved him, and reſided 
with him in Romſey. The queſtion was, Whether the * 
prentice gained a ſettlement by this ſervice in Romſey? It 
was argued, that he did; not as ferving the certificate-man, 
but as ſerving Kearley his original maſter in that pariſh. 
The duty muſt be conſidered as performed to the original 
maſter ; and it was, in the preſent caſe, for his benefit, as 1 
well as by his order. The act of 12 An. c. 18. doth not 1 
extend to this caſe. The words of it are deciſive. They A 
are confined to apprentices bound by indenture to certifi- 4 
cated maſters, and claiming ſettlements by ſerving under | 
ſuch indentures of apprenticeſhip to original maſters who 
came into the pariſh by certificate. But this apprentice 
was bound to a maſter who was not a certificate- man. He 
was in no ſenſe apprentice to the certificate-man z. but 
originally was, and continued to be, the apprentice of 
Kearley ; and the laſt 40 days of his ſervice, by the permiſ- 
fion and approbation of his original maſter, gained him a 
ſettlement. On the other hand, it was inſiſted, that the 
true meaning and conſtruction of the act of parliament is, 
that no apprentice or hired ſervant ſhall gain a ſettlement 
in a pariſh to which the maſter came by certificate, and in 
which the maſter himſelf was thereby precluded from gain- 
ing one. And this aſſignment of the apprentice to a cer- 
tiicate-man is exactly within the ſame reaſon, as if the 
original binding had been to a certificate- man. By L. 
Mansfield : This queſtion is plainer than any argument 
can make it. The end and intention of the act was, to 
prevent certificate-perſons from bringing a charge upon the 
pariſhes into which they came by certificate. How then 
can it be imagined, that another man's apprentice ſhould 
gain a ſettlement by ſerving him in that pariſh, when his 
own apprentice is made incapable of doing ſo? And the 
court were unanimouſly of opinion, that the apprentice 
gained no ſettlement in Romſey. Burr. Settl. Caf. 640. 
Apprentice to a T. 31 G. 3. K. v. Hinckley, The pauper J. Furborough 
certificate- man was born at Frowleſaworth, where his father was ſettled, and 
ſerving an un- at g years old was bound a pariſh apprentice to D. Palmer 


certified in . : 
the irons. of Hinckley, who was reſiding there under a certificate from 


Copfon. 
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Copſon. The pauper, after ſerving part of his time with 
Palmer, was aſſigned by him to F. Hurt, a legal pariſhioner 
of Hinckley, under an agreement that Hur? was to pay 18. 
a-week to Palmer, and which was paid accordingly. He 
ſerved Hurſt in Hinckley above 40 days before he left him. 
The ſeſſions being of opinion that he gained a ſettlement 
by ſerving Hurſt under the aſſignment, confirmed the or- 
der by which he and his wife were removed from Frowle/- 
worth to Hinckley.——The court took time to conſider 
when L. Kenyon Ch. J. delivered their unanimous opinion: 
The queſtion in this caſe is, Whether any ſettlement was 
obtained by the apprentice by his ſervice under his 2d 
maſter, who was a pariſhioner of Hinckley,in that pariſh, his 
firſt maſter by whom he was aſſigned having been certified 
thereto? The firſt impreſſion made upon my mind was, 
that as the laſt 40 days of the apprenticeſhip were ſerved 
under a perſon who was not under the diſability of the cer- 
tificate, ach ſervice gained a ſettlement: but upon looking 
more fully into the authorities cited, on which I had formed 
my firſt opinion, and adverting more particularly to the 
words of the ſtatute of Anne, I am diſpoſed to think that a 
ſettlement was not acquired by the ſervice under the in- 
denture with the 2d maſter in Hinckley, altho' he were 
not reſiding there under the certificate. And that opinion 
which we have formed proceeds principally on the words 
of the ſtatute of Anne, and the view with which it was 


paſſed. By the general tenure of the certificate act, perſons 


ſettled in one parith, bringing a certificate with them into 
another, have a right to remain there until they become 
chargeable; and the pariſh to which ſuch certificate is grant- 
ed cannot refuſe to receive them. But the miſchief was, 
that tho” the certificated perſons themſelves could not gain a 
ſettlement in thatpariſh, yet they were the means of confer- 
ring fettlementson others, by taking ſervants and apprentices, 
which was thought to be a great hardſhip on thoſe pariſhes 
who were bound toreceive them under the certificate. 'There- 
fore to provide againſt that inconvenience the 12 Ann. ft. i. 
c. 18. (a) was paſſed. There has never been any preciſe 
determination on this point; and therefore we think it bet- 
ter to abide by the words of the act, from whence the in- 
tention of the legiſlature can be beſt collected; and the act 
having expreſsly provided, that perſons bound apprentices 
to certificated men ſhall not by virtue of ſuch apprenticeſhip, 
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indenture, or binding, gain a ſettlement in ſuch pariſb, it is 
neceſſary that the binding ſhould be ſuch as would be capa- 
ble of conferring a fettlement by ſervice under the original 


maſter in that place, otherwiſe no ſettlement can be gained 


there by virtue Here, ſor the legiſlature intended that no 
act whatever of this ſort done by a certificated man ſhould 
help to bind the pariſh. As to the caſe of X. v. Petham 
(a), where it was held, that the apprentice of a maſter 
certificated to Underden might gain a ſettlement under an 
alignment to a 2d maſter reſiding at Lidd, which was a 
third pariſh; that does not govern the preſent; becauſe 
it does not interfere with the policy of the ſtatute of Anne; 
for the pariſh of Lidd had not received the original maſter 
by ſorce of the certificate, and therefore had no right to 
avail themſclves of the proviſions of that ſtatute, which 
was intended for the protection of the certificated pariſh. 
But here the words of the ſtatute cover Hinckley in the 
broadeſt manner,to prevent any burthen coming on thatpa- 
Tiſh on account of their obligation to receive the certificate 
perſon. The other caſe principally relied on (viz.) the laſt 
caſe of Romſey parith, has no application to the preſent queſ- 
tion; for though 1t was contended generally at the bar, that 
the ſtatute of Anne was confined to apprentices bound by 
indentures to certificated maſters, and claiming ſettlements 
by ſerving under ſuch original maſters, yet the court by no 
meansadopted that argument, but decided rather on the 
ground that no ſettlement could begained bythe apprentice 
through the medium of a certificated perſon in that pariſh. 
Therefore as there has been heretofore no determination 


on this point; as the ſtatute of Arne was paſſed for the 


expraſs protection of the certified pariſh; and as the words 
of the act are very particular and poſitive in favour of 
that pariſh, we ſee no reaſon to reſtrain the meaning of 
them to a fervice with the original maſter. Both orders 
quaſhed. Durnf. and 77 aft, 4 V. 371. 

B. 26 Ge 36: K. Peter” mn the borough of Derby and 
Chaddeſden. 'F'wo juſtices removed Benjamin Pratt, and 
his wife and four children, from &. Peter, Derby to Chad- 
defden ; the {elhons quaſhed the order, and {tated the fol- 
lowing caſe : That Pratt the pauper, on the 5th No- 
veinber 1751, was bound an apprentice for ſeven years to 
Foſeph Pinn of All Saints, in Derby, to which place Pinn 
had a certificate from the parith of Smalley ; the pauper 
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ſerved his maſter in All Saints about five years and a half: 


1 And the maſter and his family at Lady-day 1757 removed 
1 to CHaddeſden, where he rehded till 14th Fanuary 1758, 
7 when Smalley granted Pinn the maſter a certificate. Be- 


tween Lady-day 1757, and 14th January 1758, the pauper 
ſerved his maſter upwards of 40 days in Chaddeſden. Pinn 
never returned to All Saints, but continued at Chadd:/den 
under the certificate : But the pauper returned to Al Saints 
& in the ſummer of 1758, and ſerved his maſter there upwards 
xz of 40 days after Smalley had granted the certificate to Chad- 
1 deſden. The ſeſſions were of opinion that the pauper gain- 
= ed a ſettlement by ſuch laſt ſervice in A Saints. The 
| only queſtion was, Whether the ſecond certificate to 
Chaddeſden diſcharged the former one to All Saints, they 
3 having both been given by Smalley ? The court being 
% of opinion that this queſtion was determined by K. v. 
Bridham, H. 25 G. 3. diſcharged the rule. Order of 
ſeſſions afhrmed. Durnf. and Ha, 1 V. 218. | 
H. 32 G. 2. St. Cuthbert's and Weſtbury, A perion Apprentice 
ſettled at Cuthbert's was bound apprentice to a man re- ele gow 
ſiding at Weſtbury, but whoſe ſettlement was at Harptree, certificate. 
a neighbouring pariſh, After the apprentice had ſerved 
2 22 days, his maſter obtained a certificate from Harptree, 
f and delivered it to the overſeers at Nut and the ap- 
prentice ſerved there further with his maiter for three years. 
The queſtion was, Whether the apprentice hereby gained 
a ſettlement at J/efbury ? By the court: Before the act, 
ſerving under an apprenticeſhip to a certificate-man for 40 
days in the pariſh where the maiter lived, would have gain- 
ed a ſettlement to the apprentice. But the act ſays, that 
if any perſon ſhall be bound apprentice by indenture to, 
any perſon reſiding under a certificate, he ſhall not thereby 
gain a ſettlement, Now here is no ſervice for forty days, 
under an apprenticeſhip to a maſter who did not reſide in 
this pariſh under a certificate; therefore the apprentice in 
this pariſh did not gain a ſettlement, Bur it would have 
been otherwiſe if he had ſerved forty days before his 
maſter became certificated. - Burr. Settl. Caf. 470. 
H. 33 G. 3. K. v. Wenfley. The pauve: being legally Apprentice to a 
ſettled at Wenſley, was bound apprentice to R. Hallam of man who had a 
Cheſterfield, with whom he continued two years. Before © nents * 
the pauper was bound to Hallam, the overſcer of Chefter- aner 
field told Hallam he muſt procure a certificate, or they after the ap- 
1 would remove him; he accordingly, before ſuch binding Frenticehip. 
2 of the pauper, procured a legal certificate from the pariſh 
; of Chaddeſden, directed to the townſhip of Che/ferfield, ac- 


know- ; 
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knowledging Hallam to be their pariſhioner ; but nothing 
further paſſed between Hal/am and the overſcers of Cheſter- 
field reſpecting the certificate, after their firſt requiſition to 
him to procure one ; he therefore, not being again called 
upon, did not deliver the certificate to the overſeers of 
Cheſterfield, and it remained in his hands without mention 
or further notice during the whole time that the pauper 
ſerved him as his apprentice at Cheferfield ; but ſome time 
after the pauper left Hallam, the certificate was delivered 
by Hallam to the overſeers of Cheſterfield. The ſeſſions 
confirmed the order by which the pauper and his family 
were removed from Cheſterfield to Wenſley.—L.Kenyon Ch. J. 
We cannot depart from the expreſs and poſitive words of 
the act of parliament, which are deciſive of this queſtion. 
In the conſtruction of ſome ſtatutes the courts have 
thought, from conſidering the context and the words of 
it, that ſome particular words are merely directory; but 

: there is nothing in this ſtatute to ſhew that the words 
commented upon ſhould be conſtrued to be directory only. 
The ſtatute ſays expreſsly, that “ if any perſon who 
ſhall come into any pariſh, Cc. ſhall at the ſame time pro- 
cure, bring, and deliver to the churchwardens, &c. of 
the pariſh where ſuch perſon: ſhall come to inhabit, a 
certificate,” c.; the act therefore requires a delivery at 
the time when the pauper goes into the certificated pariſh ; 
and it is eſſential to the intereſt of that pariſh that it ſhould 
be delivered, as the withholding it from them for a time 
may be the means of introducing frauds. The caſe cited (a) 
only decided that a certificate, though not delivered, was 
an acknowledgment by the pariſh granting it that the 
pauper was ſettled with them when it was given, but did 
not determine that it prevented the pauper gaining a ſettle- 
ment in the certificated pariſh after it was granted. Both 
orders quaſhed. Durnf. and Eaſt, 5 V. 154. 
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1 Apprentice ſet- An apprentice well ſettled, being with a maſter remov- 
bl tled, not re- able, cannot be removed with him; but the maſter may 
. movable. 

1 complain on the covenant. Caſes of S. 211, 

5 ** H. 4 Ann. St. Bride's and St. Saviour's. A woman 


the apprem ice who was ſettled at Sr. Saviour's, with her apprentice by in- 
e eee denture, came and took a lodging in Sz. Bride's, and there 
of the maſter, continued above 40 days with her apprentice, who ſerved 


her there. "This was held by the court to be a ſettlement 
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of the apprentice at Sr. Brides, though the miſtreſs had 
no ſettlement there. 2 Salk. 533. 

M. 11 G. St. John Baptift and St. James's Biſhop Can- 
nings. Binding and ſerving will not make a ſettlement, 
but the ſettlement mult be by inhabiting ; which cannot be 
but where the party lodges. L. Raym. 1371. Str. 594. 

E. 3 G. K. and St. Olave's Fury, An apprentice is 
bound to a cobler, who keeps a {tall in one pariſh, lies in 
another, and the boy in a third; and the ſeſſions adjudge 
the ſettlement where the ſtall is, becauſe the ſervice was 
there. But by the court : The boy has gained no ſettle- 


ment in any of the three pariſhes ; for the ſtall is not 


ſufficient to give him one, the maſter lying in another 
pariſh. And the order was quaſhed. Scr. 51. 

Note; I his caſe ſeemeth to ſtand alone. And by the 
analogy of the other cafes, with reſpect both to appren- 
tices and ſervants, it ſeemeth that the cobler's apprentice 
gained a ſettlement in the pariſh where he lodged. A 
man may be occupied in ſeveral pariſhes in the day-time, 
but his home and habitation ſeems to be where he draws 
to at night.) 

T. 3 G. St. Mary Cilechurch and Radcliffe. A boy was 


bound apprentice to a ſeafaring man, and terved him for a 


quarter of a year in the day-time on land, in the pariſh of 


St. Mary Colechurch, but lay every night on ſhipboard in 
Radcliffe. But the juſtices, apprehending the ſettlement 
to be where the ſervice was, ſend him thither. It was 


moved to quaſh this order, and was likened to the afore- 


ſaid caſe of the cobler. - By Parker Ch. J. A man pro- 
perly inhabits where he lies; as in the caſe where the 
houſe is in two leets, he is to be ſummoned to that in 
which his bed is. And the order was quaſhed. Str. 60. 
Caſes of S. 105. Foley, 159. 

E. 5 G. 3. Burton Bradſtock and Bothenhampton. ' James 
Capon, the pauper, was bound apprentice for ſeven years 
to a maſter at Bridport, then owner of a ſhip; and the 
apprentice went on board the ſaid ſhip, and there ſerved 
his apprenticeſhip. The ſaid ſhip was employed in a 
coaſting trade from Bridport harboar to many other ports; 
and during all that time, the ſaid harbour was, and was 
conſidered by the captain and ſailors, as the proper home 
of the ſhip, and to which ſhe returned at the end of every 


voyage. And during the laſt 40 days of the apprentice- 


ſhip, the ſaid James Capon reſided, lodged, and ſerved his 
maſter on board the ſaid ſhip in Bridport harbour aforeſaid. 
Bridpcrt harbour is a baſon in the pariſh of Burton Brad- 


Hock, 
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Reſidence where 
the party lodges. 
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flock, which by an act of parliament in the 11 G. 2. was 9 
dug and made on a piece of land lying within the ſaid pa- 2 
riſh of Burton Bradſtock.— By L. Mansfield and the court: 
Lodging in a pariſh is the ſame, whether it be on board 
a ſhip or on land. Caſual reſidences, or accidental inha- 
bitancies, are out of the preſent caſe. This harbour or 4 
baſon is ſtated to be the proper home of the ſhip, and to be 
within the pariſh of Burton Bradſtock: And the ſervice was 
bona fide, without any pretence of colluſion, performed in 
that pariſh. Therefore there ſeems to be no material 
difference between this caſe and the ordinary caſes of 
gaining ſettlements in pariſhes by apprenticeſhip, Burr. 
Settl. Caf. 431. 

N. 7 G. 3. Caſtleton and Hundersfield, The pauper 
John Holroyd was bound to a maſter at Caſtleton for ſeven 
years, He worked, dieted, and lodged with his maſter in 
Caſtleton for four years and a half; and then married a 
woman who lived in Hundergſield. After which marriage, 
he worked and dieted all along with his maſter in Ca/tle- 
ton in the day-time, but lodged at nights with his wife at 
her father's houſe in Hundersfield, until the expiration of 
his apprenticeſhip; which was about two years and a half 
from the time of his marriage. By the court clearly, he ® 
gained a ſettlement at Hundersfield, where he lodged. Bur. 

| Settl. Caf. 569. XK 
| Forty days refi- T. 12 G. 3. Charles and Knowſlone. John Hodge was | 
0 dence necelfa bound apprentice, by the pariſſi of Know/one, to Fohn © 


to gain a ſettle- a . 4 
ne Fiſher of Knowſlone, for an eſtate which Fiſber rented of 


Mr. Locſemore, who had covenanted with Fiſher to diſ- 
14} charge him from any expence that he might incur thereby. - 
61 | On Fiſher's application, Mr. Looſemores widow and re- 

Mi preſentative (he being then dead) took the boy; received 
1 the pariſh money with him; carried him home with her; 
1 and afterwards removed to the pariſh of Charles, where the 
body reſided with her about three years, and then became 
[ a cripple by loſing both his feet. She thereupon returned 
We | him to #i/her ; who received him, upon her promiſe to 


NC Tone” — een 


oe 


1 pay him all the expence he ſhould be at in taking care of : 
iſ him; and put him to live with his (the boy's) grandmo- 5 
"ſj ; ther in Knowſtone, at 8d. a-week; where he reſided above 
5 40 days, and then was diſcharged of his apprenticeſnip 
iſ by the quarter-ſeſſhons. After which, two juſtices remove 2 
it | the ſaid Hodge from the pariſh of Know/tone to the pariſh 2 
bl! of Charles, where he ſerved the laſt part of his apprentice- 3 
"i ſhip before he became diſabled and incapacitated for fun- 
lh ther ſervice 3 and the ſeſſions, upon appeal, confirm their 


"nn I order. 
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order.—lt was moved to quaſh theſe orders; for that the 
pauper gained a ſettlement in the pariſh of Knowftone, by 
his laſt 40 days” reſidence there. —On thewing cauſe, it 
was argued, that this is not ſuch a reſidence of the appren- 
tice in Knowſtone as could gain him a ſettlement. It was 
only a caſual, accidental, temporary refidence ; and like 
reſiding in an hoſpital for cure. That actual ſervice is ne- 
ceſſary, in order to an apprentice's gaining a ſettlement. 
And therefore, this apprentice's legal ſettlement was in 
Charles, where he performed the ſervice of his apprentice- 
ſhip during the ſpace of three years; and not in Knowtone, 
where he lay ill, as a cripple, and was totally incapable of 
performing any ſervice at all. Unto this it was anſwered, 
that the ſtatute of the 3 W. c. 11. ſays only, that «if any 
« perſon be bound by indenture and 77habir in any town 
&« or pariſh,” It ſays nothing about /ervice, or pertorming 
any thing. Befides, might not the maſter diſpenſe with 
the performance of the ſervice ? The caſes about caſual 
reſidence do not apply to this caſe. Here, the maſter was 
obliged to receive the apprentice again: And Anow/lone was 
the parith where the original binding was.—by the court: 
The performance of actual /ervice is not the thing mate- 
rial. It is the reg/dence, the inhabitancy of an apprentice, in 
a town or pariſh for 40 days, that gains the ſettlement. 
And this refidence here ſtated cannot be deemed a caſual 
reſidence, and therefore is not to be compared to the caſes 
under that head, The boy was bound to Fiſher Knows- 


fone ; reſided about three years in the pariſh of Charles; 


then became a cripple ; was ſent back to Fiſher at Knows- 
fone ; received by him; and put, by him, to live with his 
grandmother in Knowſtone; and reſided there above 40 
days, during which time he there gained a ſettlement. 
Burr. Settl. Caf. 706. | 

H. 10 G. K. and Cirenceſter. There was an apprentice 
bound in the pariſh, who lived there off and on for three 
quarters of a-year, Exception was taken, that this was 
no ſettlement, ſince he might not inhabit 40 days together. 
But by the court: That is not neceſſary. And the order 
for making it a ſettlement was confirmed. Str. 579. 

E. 33 G. 3. K. v. Brighthelm/lone. F. Humphrey and 
his wife and family were removed from Wiveliſield to 
Brighthelmſtone; the ſeſſions confirmed the order, ſubject to 
the opinion of the court, on the following caſe :— J. Hum- 
phrey was, at the age of 15 years, regularly bound an ap- 
prentice to J. Sapher of Alfriſton, weaver, to ſerve from 3d 
Nov. 1774 for ſeven years: He entered accordingly, and 

Vo“. III. | II h ſerved 
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ſerved and reſided with Soper in Alfriſton until gth uh 
1781; from that time until 21ſt Sept. following he ſerved 
and reſided by direction of his maſter in a ſhop hired by 
his maſter at Brighthelmſlone ; he then returned to and 
ſerved and reſided with his maſter in A//riffon until 22d of 
October following, when he was ſent by his maſter to the 
maſter's father James Soper in Wel Grinſtead, to ſerve out 
his apprenticeſhip, where he reſided until 3d November fol- 
lowing, when his apprenticeſhip expired. The court ſaid, 
That the deciſion of this caſe muſt be governed by thoſe of 


former caſes, and that the diſtinction attempted to be 


made between the caſes.of ſervants and apprentices could 
not be ſupported, but that they both fall within the ſame 
rule, and that the caſes of K. v. Loweſs (a) and K. v. Hul- 
land (b) governed this caſe, where it was determined, That 
when a ſervant lives with his maſter 40 days in one pariſh, 


and then 40 days in another, and then returns and ſtays 
one day in the former pariſh, his ſettlement will be there. 


Both orders quaſhed. Durnf. and Eaſt, 5 V. 188. 

A1.3G. Pariſhes of Holy Trinity and Shoreditch, — Parker 
Ch. J. delivered the reſolution of the court: This is an 
order for the removal of one Ferrer from the pariſh of Holy 
Trinity to Shoreditch ; by which it appears that Ferrer was 
bound an apprentice to one Truby, with intent that he 
ſhould ferve Green ; which he did for three years: And it 
hath been inſiſted, that he being bound to Truby, who 
lives in Trinity pariſh, his ſettlement is theres ; and not in 
Shoreditch, where the ſervice was. But we are of opinion 
the juſtices have done right in ſending him to Shoreditch, 
where the ſervice actually was. It is the ſame thing as if 
Truby had turned him over to Green ; in which cale there 
would have been no queſtion but he had gained a ſettle- 
ment in Green's pariſh. Str. 10. 

E. 9 G. St. Olave's and All Hallows. A perſon is 
bound apprentice to a maſter who lives in St. Olave's. 
Afterwards, the apprentice by his maſter's conſent, lives 
with another perſon in Al Hallows.—By the court: He 
gains a ſettlement in the laſt place; for a perſon may 
ſerve his maſter in another pariſh, or place: and although 


he ſerves another man, yet it is by conſent of his maſter, 


and the benefit accrues to his maſter, Caſes of S. 153. 
Str. 554. 
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M. 8 G. 2. K. and St. George's Hanover Square. Alice 
Whiheeler was bound by indenture a pariſh apprentice to 
George Leicefler, in the pariſh of Sr. George's, where ſhe 
lived above 40 days under the indenture, and gained a ſet- 
tlement. Afterwards ſhe was by parol agreement hired 
out by the ſaid maſter to one Hall in the pariſh of Sr. Mary 
le Bon, and there lived and lodged above 40 days, that is, 
for the ſpace of one year and upwards, the ſaid apprentice- 
ſhip continuing; and the ſaid George Leiceſter her maſter 
received her wages, and found her clothes. By the court: 
The apprentice is well ſettled in St. Mary le Bon. 2 Sefl. 
C. 138. Str. 1001. Burr. Settl. Caf. 12. 

E. 30 G. 2. Fremington and Sherawell. Mary Bevans 
was bound a pariſh apprentice to one Richards in Fre- 
mington ; who, after ſome time, declared that he had no 
buſineſs for her; and gave her permiſſion to go and work 
elſewhere, for her own benefit; and on his recommend- 
ation ſhe was hired to one Mr. Nott at Sherwell, from the 
firſt of June till Lady-day, and ſerved him there for the 
wages of 32s.z and then went back to her maſter, with 
whom ſhe ſtayed eight days, and then the term of her ap- 
prenticeſhip expired. This was held to be a good ſettle- 
ment at Szerwell, for ſhe was not diſcharged from her ap- 
prenticeſhip, nor intended to be ſo. Her maſter only gave 
her leave to go elſewhere and ſerve another perſon, for her 
own benefit. She returned to her maſter, and was re- 
ceived by him, and ſtayed with him to the end of her 
term. And conſequently, the ſervice with Mr. Nozt in 
Sherevell was a continuation of the apprenticeſhip, and per- 
formed under it. Burr. Settl. Caf. 416. 

E. 30 G. 3. K. v Holy Trinity in the Minories. Fran- 
ces Whitfield, wife of Foſhua Whitfield, (a patient in Guy's 
hoſpital,) with her three children, were removed from St. 
Mary Magdalen Bermondſey, to the 'Holy Trinity in the Mi- 
nories the ſeſhons confirmed the order, ſubjeCt to the opi- 
nion of the court on a caſe, ſtating, That Foſhua Whitfield 
was bound an apprentice to John Grimes of Tower Hill, 
London, taylor, (being a place within neither of the ſaid 
pariſhes,) for ſeven years. He ſerved his maſter about fix 
years of the term, when his maſter declined buſineſs, and 
informed the pauper that he wiſhed him to get another 
maſter for his good. He then went home to his father, 
who lived in St. Olave Southwark, with whom he ſtayed 
three or four weeks, and if he could have got a ſervice in 
that time he would have taken it; but not meeting with 
any, he returned to Grimes, who thereupon told him that 
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he heard Mr. Edwards (who was alfo a taylor and lived in 
Holy Trinity) wanted a man; and told him to go to Ed» 
ward, and make an agreement with him for his good; 

and that he underſtood Zdwards would take him for twelve 
months. He accordingly went to Edwards, and entered 
into an agreement with him in writing, and under ſeal, 

covenanting to ſerve him for twelve months in his buſineſs of 
a taylor; and Edwards covenanted to inſtru him in that 
buſineſs, and find him in victuals, drink, and lodging, and 
at the end of the term to pay him 121. in conſideration of 


his ſervice. The agreement was not ſtamped. He was 


nineteen years of age when he left Grimes ; and the inden- 
tures were not aſſigned or cancelled; but after he had ſerved 
#dwards two months, Grimes gave him up his indentures, 
and he continued to ſerve Edwards to the end of the year, 
and then received his wages, and applied them to his own 
uſe. The queſtion was, Whether he. gained a ſettlement 
by his ſervice with Edwards in the Holy Trinity ? 
L. Kenyon Ch. J. It is extremely clear, that while the inden- 
tures of apprenticeſhip continue in force, the apprentice is 
not ſui juris, and cannot gain a ſettlement as a ſervant. But 
it has been ſettled in the above caſe of X. v. St. George Han- 
over-/quare, that the apprentice need not continue in the 
actual ſervice of the firſt maſter during the whole term, 
but that if he be aſſigned over by the firſt maſter, or conti- 
nue with his privity and conſent in the ſervice of another 
perſon, he may gain a ſettlement by ſerving the ſecond 
maſter 40 days. The caſes which have been decided 
upon this ſubject, have been determined on nice diſtinc- 
tions; but ſtill theſe diſtinctions ought to be adhered to, as 
they have ſettled the boundaries on this point. The one 


is the laſt caſe of K. v. Fremington, where it was held that 


the apprentice gained a ſettlement by ſerving the ſecond 
maſter with the con/ent of the firſt. The caſe on the other 
fide is that of K. v. St. Luke's Middleſex (a), where a ge- 
neral licence given by the maſter to the apprentice to ſerve 
whom he would, without any conſent to ſerve any perſon in 
particular, was held not ſufficient to gain a ſettlement. 
Now this cafe falls within the principal of the former of 
theſe ; for the apprentice went not only with the conſent, 
but with the expreſs recommendation, of the firſt maſter 
to ſerve the ſecond, and he went there to follow the fame 
trade which his firſt maſter had exerciſed. It has been 


Sa 6 i. — —— a. — _— — — — 


(4) Pe, this ſame title. 
faid 
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ſaid that this caſe muſt be governed by that of K. v. Sand- 


ford (a): but there is a ſolid diſtinction between that caſe 


and the preſent. For there the maſter gave up the inden- 
tures previous to the pauper's entering into the ſecond ſer- 
vice 3 but here the indentures were not given up till more 
than 40 days had elapſed after the apprentice had ſerved 
the ſecond maſter; and that is ſufficient to give him a ſet» 
tlement in that pariſh. Suppoſing this queſtion were to 
ariſe in another ſhape, and that the pauper were proſecuted 
for exerciſing his trade without having ſerved an appren- 
ticeſhip according to the ſtatute, there is no doubt but that 
the ſervice with the ſecond maſter would be deemed a 
ſervice under the indentures previous to the time of their 
being delivered up. — Buller J. The pauper could gain no 
ſettlement by living as a hired ſervant with Edwards, be- 


* cauſe the indentures of apprenticeſhip {till exiſted z and the 


only queſtion is, Whether the maſter did expreſsly conſent to 
that ſervice or not? For all the cafes ſhew that mere &now- 
ledge is not ſufficient; knowledge does not imply conſent. 
Now here was an expreſs conſent and recommendation of 
the firſt maſter to ſerve the ſecond, and then the caſe 
comes preciſely within that of K. v. Fremington. If indeed 
the apprentice had not gone into Edward's ſervice, he 
would not have gained a ſettlement by ſerving any other 
perſon, becauſe 2 general licence to ferve whom the ap- 
prentice chuſes is not ſufficient. By going into the ſer- 
vice of any other perſon, the apprentice would have gone 
without the expreſs conſent of the firſt maſter, and there- 
fore might have been recalled by ſuch maſter; but he 
could not have been recalled by the firſt maſter from the 
ſervice of Edwards, becauſe of the expreſs conſent to ſerve 
Edwards. This is diſtinguiſhable from the caſe of K. v. 
Sandford; for there the maſter had given up the inden- 
tures, and he had no longer any power over the ſervant; 


but here the indentures were in force during the firlt two 


months of the pauper's ſervice with Z#dzwards. The other 

judges concurred. Both orders confirmed. Durif. aud 

Eaſt, 3 V. 605. 

H. 16 C. 3. Chudley and Ileford. Mary Street the pau- Firſt maſter's 
per was legally bound apprentice by the pariſh officers of conſent neceſ- 
Chudley to Philip Matthews of that place, till twenty-one ee 1 
years of age or day of marriage; and lived with him there a tettlement by 
tour years; when he aſſigned her, by parol, to 7% Stel- ſerving another. 


8 


— — — 


— 


(a) Po, this ſame title, 
H h 3 liford 


'*; 


Apprentice 
working with 
ſeveral maſters 
without the 
conſent of the 
firſt maſter, 
gains no ſettle- 
ment. 
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Iiford of Ideford ; with whom ſhe lived ſeven months; 


when ſhe ran away from Stelliford, and returned to Chud- 


ley, and reſided there for nine months as a ſervant to John 


Hayes at a public houſe, with the knowledge, but with- 
out any expreſs conſent of Matthews or Stelliford ; and ohn 
Hayes did not know that the pauper was an apprentice. 
Mattheavs, the original maſter, refided in Chudley during 
the time that the pauper lived with Hayes, and frequently 
ſaw her there, and applied to Stelſiford to take her back to 
Hdeford, and threatened to put him to trouble if he did not. 
During the time that ſhe was at Chudley as aforeſaid, ſhe 


was taken ill, and part of the time ſo ill, in the work- 


houſe, that ſhe could not be removed, and was then re- 
lieved by Stelliford in the workhouſe there. She never re- 
turned to /deford ; but continued for the laſt two years of 
her apprenticeſhip in Chudley in good health, where the 
apprenticeſhip expired. It was argued, that the pauper's 
ſervice at Chudley after her return from Jdeford, was a 
ſervice under the apprenticeſhip ; being by conſent of her 
maſter Sze/liford, who manifeltly conſidered her as his ap- 
prentice whillt ſhe reſided there. But by L. Mansfeld : 


Here is no conſent of the maſtcr, cither expreſs or im- 


plied : his mere knowledge of it doth not imply his con- 


ſent. And the whole court were unanimous, that no ſet- 


tlement was gained at Chudley after the pauper's return 
from Ideford. Burr. Settl Cal. 821. 

T. 5 G.3. St. Luke's in Middleſex and St. Leonard's Shore- 
ditch, "The pauper, William Hutchins, was bound a pariſh 
apprentice to one Fraſt, a ſhoemaker in Southwark, till his 
ape of twenty-four, and ſerved him there three years. The 
maſter then removed to the pariſh of S,. Luke in Middleſex, 
taking the apprentice with him, where he ſerved four 

ears. The maſter then told him to go about his buſineſs, 
and work for himſelf; but the indentures were not can— 
celled nor delivered up. The pauper hired himſelf as a 


_ - Journeyman to ſeveral maſters of the ſame trade in different 


pariſhes; and believed the ſaid Frog? did not know what 


' maſter he worked with after he left him, nor ever called 


ppon him to account for what money he earned, and the 
pauper applied the ſame to his own uſe. He worked and 
lodged the laſt forty days before he attained the age of 
twenty-four years, in the pariſh of Sr. Leonard's Shoreditch, 
The queſtion was, Whether he gained a ſettlement at St. 
Leonard's by this ſervice ?—By L. /dansield and the court: 
The indenture of apprenticethip remained in force ; and 
the relation of maſter and apprentice continued. But this 

| 12 {ſervice 


ww 
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ſervice in St. Leonard's cannot be conſidered either as a 
ſervice of his firſt -maſter or as an aſſignment. He was 
incapable of making a contract by way of hiring and ſer- 
vice, or of any act to gain a ſettlement. If his maſter had 
aſſigned him over to a particular perſon, it would have 
gained him a ſettlement as a ſervice to the maſter. But this 
working in St. Leonard's was not carrying on the buſineſs 
of the firſt maſter there, nor any ſervice under the in- 
denture. But the ſettlement is in that pariſh where he 
had laſt ferved his firſt maſter as an apprentice for forty 
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days, which was in Sr. Luke's. Burr. Settl. Caf, 542. 


Black. Rep. 553. 

E. 9 G. 2. St. Olaves and All Hallows. If a maſter 
aſſigns over his apprentice, and the apprentice ſerves in 
purſuance of that aſſignment, he thereby gains a ſettle- 
ment; and it differs not whether he ſeryes with one maſ- 
ter or another, for he ſtill ſerves by virtue of the firſt 
indenture. 1 8%. C. 215. 

T. 19 G. 2. Petre and Stoke Fleming. Anne Giles, the 
pauper, was bound a pariſh apprentice to Rebecca Gregory 
of St. Petrox, till her age of twenty-one. She ſerved 
there five years; when the ſaid Rebecca Gregory, by in- 
dorſement on the indenture, delivered up the ſaid inden- 


ture, together with all her right, intereſt, and term of 5 


years then to come and unexpired, of the ſaid apprentice, 
to Philip Foale of Stoke Fleming. And on the ſame day, 
the ſaid Aune Giles, being then of the age of fourteen 
years, did voluntarily bind herſelf apprentice by indenture 
to the ſaid Philip Foale ; and ſerved him under the ſaid in- 
denture at Stoke Fleming for ſeveral years. The queſtion 
was, Whether a ſettlement hereby was gained at Stroke Fle- 
ming ? It was obje cted, That here was no regular afhgn- 
ment of the firſt indenture ro Philip Foale, it being only 
delivered up, but not aſſigned. And the term was not ex- 
pired when ſhe bound herfclf to Philip Foale. By the 
court: Though an aſſignment of an apprentice (except in 
London, by cuſtom) cannot ſtrictly be made; yet as this 
aſſiznment was with the aſſent of the miſtreſs, the ſervice 
under it will be good for the purpoſe of gaining a ſettle- 
ment: for the ſervice continued under the firſt binding. 
Burr. Settl. Caf. 250. | 

M. 36 G.3. K. vi St. Paul's, Pedford. C. Page and his 
family were removed from &. Paula, Bedford, to Kempſten, 
On uppeal, the ſeſſions quaſhed the order, and ſtated the 
following caſe :— The pauper was bound an apprentice for 


7 years to V. Robinſon of Kempſton cordwainer; he ſerved 


h 4 Robinſon 


A pprent'ce aſs 
G E ned. 


Apprentice 
aſligned by in- 
dorſernent on the 
indenture to A 
ſecond maſter 
gains a ſettle- 
ment by ſerving 
im. 


But to enable an 
#ppreatice to gain 
a ſetde ment by 
ſerving a ſecond 
maſter, the 
agreement mult 
be proved, and 


* 
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if ſuch proof is 


by an indorſe- 


ment on the in- 
denture or other 
writing, the 
ſame muſt be 
Namped, or can- 
not be received 


- o 
in evidence, nor 


can parol evi- 
dence be receiv- 
ed, if the agree- 
ment was te- 
duced to writing. 


A 
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Robinſon in Kempſton near 5 years, when they removed to- 
gether to Biduenbam, where the apprentice continued with 
his maſter near a year, when his maſter died. About ſix 
weeks after, an agreement was entered into between S. 
Negus, executrix of V. Robinſon, with J. Robinſon, which 
was indorſed on the indenture, by which Negus aſſigned 
over the apprentice to F. Robinſon for the remainder of the 
term, and 7. Robinſon agreed to teach the apprentice the 
ſame trade, and to provide for him to the end of the term. 
This agreement was ſigned by Negus and J. Robinſon, but 
not ſtamped. Immediately after the aſſignment, the pauper 
went into the ſervice of J. Robinſon in Kempton, and conti- 
nued there near a year. The indenture being proved, the 
reſpondentsoffered the writtenagreementinevidence, which 


the ſeſſions rejected, becauſe it was not ſtamped ; they then 


ofieted parol evidence of the verbal agreement between 
Negus and J. Robinſon that the pauper ſhould ſerve the re- 
mainder of the term of ſeven years with J. Robinſon, and 
the pauper's conſent ; this evidence was alſo rejected. | 
L. Kenyon Ch. J. It has been ſettled ever ſince the caſe of 
K. v. St. George Hanover Square (a) that if an apprentice 
ſerve a ſecond maſter 4o days with the expreſs conſent of 
the firſt, he gains a ſettlement in the pariſh where that ſer- 
vice is performed; the firſt maſter has not indeed the ab- 


ſolute control over the apprentice, ſo'as to compel him to 


go to any part of the kingdom, and ſerve another maſter, 
but if he do ſerve a ſecond with the conſent of the firſt, it 
is ſuſſicient; it muſt be with the conſent of the firſt maſ- 
ter, ſor it has been decided, that his mere knowledge of 
ſuch ſervice will not anſwer the purpoſe. The queſtion 
here is a queſtion on evidence, Whether the executrix of 
the maſter did or did not conſent to the ſervice with the 
ſecond maſter ? The ſeſſions were of opinion, that the in- 
ſtrument which was produced to prove that conſent, could 
not be received in evidence, becauſe it was not ſtamped, 
and therefore it becomes neceſſary to conſider how far the 
23 G. 3. c. 58. affects this caſe. By that act all agree- 
ments are to be ſtamped, except they fall within the ex- 
ceptions in the th clauſe. It is {aid that this perſon comes 
within ſome one of them; but he was not a /ervant ; he 
had acquired another ſpecific denomination, well known in 
the Taw, an apprentice, The exception clearly refers to 
caſes where there is a þiring ; but that was not the preſent 


2 —_—— r 
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(a) Ante, this head, 8 
caſe; 


0 


caſe ; © hiring” is not applicable with any propriety to the 
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caſe of an apprentice, Apprentices and ſervants are cha- 


racers perfectly diſtint; the one receives inſtruction, 
the other a ſtipulated price for his labour. I think, 
therefore, that we ſhould be doing violence to this act to 
determine, that an apprentice comes within the terms in 
this clauſe of exception, and conſequently the ſeſſions did. 
right to rejeCt this inſtrument, And when an attempt was 
made to give parol evidence of the agreement, they alſo 
did right in refuſing to receive it, becauſe the agreement 
was reduced to writing. Without canvaſſing the other 
point, I am ſatisfied that the ſeſſions were warranted in 
rejeCting the agreement, and if ſo, there was no evidence 
to ſhew any conſent that the apprentice ſerved the ſecond 
maſter with the conſent of the executrix of the firſt. G 


and Lawrence Js. of the fame opinion. Order of ſeſſions 


confirmed. Durnf. and Eaſt, 6 V. 452. 
E. 20 G. 2. Clapham and Auftwick. Michael Wilſon 


the pauper was bound a pariſh apprentice to one Thomas 
Fackſon of Auftrwick, tenant to the reverend Mr. Fack/on 
of Clapham, who had covenanted to indemnify his tenant 
againſt all pariſh charges. Thomas Fackſan carried him to 
his landlord, together with the indenture; who accepted, 
received, and provided for him. He deſired the mother to 
provide for the boy; who did fo, for three years, in Auft- 
wick ; and the reverend Mr. Jaclſon paid her 208. a-year. 
'Then he lived with him in Clapham eight weeks, and 
then ran away to his mother, and remained a quarter of a 
year with her in Auy/wick, and the reverend Mr. Jackſon 
conſented to his being there. Then the pauper was placed 
with his brother, a maſon, in Auft4vick, as an apprentice, 
by the reverend Mr. Zack/on, who gave him a new ſuit of 
clothes. And he ſerved his brother, as an apprentice, a 
twelvemonth or two, in Auſtauick; who took him as an 
apprentice, and quitted the reverend Mr. Fack/on of him. 
But the repreſentatives of the firſt maſter (who was then 
dead) knew nothing of this, nor ever aſſented to it; nor 
any thing of his living with his mother. It was objected, 
that this ſervice of the third maſter in Aufwick could not 


be conſidered as a ſervice under an aſſignment, nor as a 


ſervice under the indenture, for want of the conſent of the 
firſt maſter. On the contrary, it was inſiſted, that this 
ſervice mult be conſidered as under the indenture ; the firſt 
parol aſſignment being, to this purpoſe, good. Hilſon was 
the legal apprentice of Thomas Fack/5n, and the equitable 
apprentice of the reverend Mr, Zzct/on. A legal aſſign- 


ment 


Apprentice and 
indenture deli- 
vered to a ſecond 
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him placed with 
a third maſter 
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ment is not neceſſary. And this is a ſufficient ſervics 
under the firſt indenture. To this it was replied, that he 
gained his Jaſt legal ſettlement at Clapham, by the eight 


. weeks? ſervice, The agreement with the maſon is not an 
afſignment, but an attempt of a new binding, whillt the 


firſt indenture was ſubſilting; which therefore 1s not good. 
—Þy Lee Ch. J. and the court: The ſtatute only requires a 
binding by indenture, and gives a ſettlement where the laſt 
forty days are ſerved. Here is a binding by indenture 
and the firſt maſter delivers over the apprentice and inden 
ture to his landlord, who receives him. This, therefore, muſt 


be looked upon as receiving him under the terms of the 


indenture. If there had been no inhabitancy elſewhere, 
after the boy's living eight weeks with the reverend Mr, 
Jackſon at Clapham, the ſettlement had been there. But a 
settlement is fixed at Auſisvick, by the boy's living there 
a quarter of a year, with the conſent of his maſter, and 
aſter that, by his fervice to the maſon. There is no 
ground for the diſtinction, that a ſecond maſter cannot af- 
fign to a third, that is, ſo far as to gain a ſettlement by the 
fervice under it. This was not a new binding to the ma- 
ſon, for a new contract could not be made whilit the for- 
mer ſubſiſted; but the ſervice with the maſon was a ſervice 
under the firſt binding. Burr. Settl. Caf. 226. 

E. 7 G. 3. Taviſiok and Kelly. Roſamond Cook, a poor 
boy, was bound a pariſh apprentice to Richard Rundle at 
Lemerion, with whom he lived there ſeveral years. Then 
Rundle transferred him by aſſignment to John Prout of 
Miltin Abbot, with whom he lived until he was twenty 

ears and a half old, at which time he offered his ſervice 
to Thomas Maſon of Kelly. Maſon apprehending he was 
an apprentice to Prout, ſent him to know whether it 
was with his conſent that Cost ſhould live with him. To 
which Prout anſwered, with all his heart ; he might live 
with Maſon or any body elſe, provided he performed his 
agreement with him, which was, to pay one guinea a-year 
during the remainder of his apprenticeſhip. Accordingly 
he lived with Maſon in Kelly, for a year and upwards. 


The feflions being of opinion that he gained no ſettlement 


thereby, vacated the order of the two juſtices which re- 
moved the pauper from Tawvifiock to Kelly. It was moved 
to quath the order of ſeſſions; and urged, that being a 
parifh apprentice, and an infant, he could not be transfer- 
red without the conſent of the juſtices, and himſelf could 
give no conſent; and if he could, it would not follow, 
though he could live in Kelly as an apprentice, without the 
privity 
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privity of the firſt maſter Rundle, and there is no conſent 
at all from him either expreſs or implied. L. Mansfeld 
ſaid : The only queſtion is, Whether Prout conſented ; 
and it is clear he did conſent : and his conſent included 
that of the firſt maſter. And the order of ſeſſions was 
quaſhed, and the order of the two juſtices affirmed. 
Burr. Seitl. Caſ. 578. Black. Rep. 635. 

T. 21 & 22 C. 2. St. Mary Kallendar's and St. Mi- Indenture being 
chael's. John Miles the pauper was bound by indenture 3 
an apprentice for ſeven years, to John 1 of St. Mi- not afterwards 
chael's ; and under that indenture lived with the ſaid Fohn g2in a ſettlement 
Gregory, and ſerved in St. Michael's for five years; and at CY _ 
the end of five years left his faid maſter; and the inden- 
tures were exchanged between the maſter and the appren- 
tice's father, by conſent of the apprentice. And about 
one year afterwards, the father of the ſaid Fohn Miles con- 
tracted with William Stockdale of T wyford tor binding the 
ſaid ohn Miles apprentice to the ſaid William Stockdale for 
four years; aud in conſequence of that agreement, the ſaid 
Fohn Miles went to the ſaid William Stockdale on trial, 
and lived with him in Twyford for one year and three 
quarters : But no indenture was executed, nor any other 
agreement made. And while the ſaid 7%u Miles lived 
with the ſaid William Stockdale, ohn Gregory his former 
maſter lived within four miles of Twyford, and knew of his 
being in the ſervice of the (aid William Stockdale. But no 
other proof was made, that the ſaid 7%n Gregory conſented 
or agreed tothe contract made between the ſaid John Mzles's 
father and the ſaid William Stockdale. The queſtion was, 

Whether, under the circumltances of this caſe, any ſettle- 
ment was gained at Twyford?—By Lee Ch. J. and the 
court: There can be no ground to conſider this as a ſet- 
W tlement at Twyford, but upon ſuppoling the firſt inden- 
N tures to have ſubſiſted, and that the ſervice at Twyford was 
8 under them. But that could not be; becauſe the ex- 
change of the indentures certainly amounted, either in law 
or in equity, (and they are the ſame thing in this caſe,) to 
a cancelling of them, and a determination of the appren- 
ticeſhip under them. Beſides, there is no conſent of the 
original maſter, but the contrary is apparent ; his know- 
ledge of the fact doth not at all imply his conſent to the 
tranſaction, The apprentice's living at Twyford was not 
under, but contrary to the firſt indenture. It was in con- 
fe quence of a freſh agreement, and for a new term. Burr. 


Settl. Caf. 274. hs 
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Indenture being 
delivered up by 
the firſt maſter, 
and at the ſame 
time his con- 
fenting to the 
apprentice ſerv- 
ing a ſecond 
maſter, ſuch 
fervice gains 4 


tettlement. 
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M. 22 G. 3. Deans/hold and Langham. Two juſtices 
remove William Ellingworth from the hamlet of Deanſbold 
in the pariſh of Oakham, to the pariſh of Langham ; the 
ſeſſions on appeal confirmed the order, and ſtated the fol- 
lowing caſe : That the pauper William Ellingworth was 
bound an apprentice by the pariſh officers of Dean/hold, to 
Benjamin Stimſon of Langham, weaver, to ſerve till the 
age of 24 years; under which indenture he ſerved u 
wards of four years, when Stimſon his maſter failed, and 
having no longer employment for him, told his ſaid ap- 
prentice he might go to his father John Ellingworth at 
Oakham ; upon the apprentice's coming home, his father 
applied to one Beez-rgft of the ſaid Deanſhold, weaver, to 
take the ſaid apprentice for the remainder of the term ; the 


father of the apprentice then went to Stimſen, who was 


' tice : the apprentice was under age. 


da turnover. 


at home under confinement, and told his wife that he had 
got a new maſter for his ſon z whereupon Szimſor's wife 
went up to her huſband's chamber, and informed him that 
the father of the apprentice was come, and ſaid he had got 
a new maſter for his ſon, and defired the indentures might 
be given up; upon which Stimſon gave the indenture to 
his wife, who delivered it up to the apprentice's father 
the ſaid Stimſon having firſt made crofles upon it, as a 
token that he had reſigned up the indenture and appren- 
Soon after Beecrofz 
went to Stimſon, to aſk him whether he was willing to 
reſign up his apprentice, and to turn him over, as he 
was going to take him if he (Stimſon) was willing, and his 
father would clothe him: Beecroft further ſaid (if things 
came about) he hoped he (Smf/on) would not fetch him 
again; to which Stimſon replied he never would. Beecroft 
then {aid there was no occafion for a deal of trouble in 
turning him over, if he (Stimſon) would be honeſt ; and 
upon this, $Sz7-/or aſſured him he would never fetch his 
apprentice away; and Beecroft then declared, that if we 
have an agreement drawn to our latisfaQtion, it will be 
better than having ſo much trouble about ir, and immedi- 
ately went away ſatisfied that he might keep the apprentice 
The apprentice ſtayed with Beccroſt three 
years and a half by virtue of the above tranſaction, and an 
agreement was entered into between the father of the ap- 
prentice and BYeecroft in the preſence of the apprentice, but 
he was no party to it, and the pariſh officers of Deanſbold 
were perk Ot ſtrangers to it; Beecroft kept the agreement 
and the original indenture. It was admitted by both par- 
ties, that at the time the indenture was delivered up to the 
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pauper's father, Szimfon conſidered the pauper perfectly at 
liberty, and that his indenture was ſo given up, that he 
might make any freſh agreement, and looked upon him 
to be quite at large. By L. Mansfield and the court: 
There is no difficulty in this caſe; the indenture con- 
tinues in force, and the only queſtion is, Whether the 
ſervice of the ſecond was with the conſent of the firſt 
maſter ? for if ſo, it is a ſervice under the indenture : of 
this there can be no doubt, for he conſents expreſsly, he 
cancels the indenture, and directs it to be delivered to 
the father of the infant apprentice, who came to him for 
the purpoſe of this aſſignment, and he undertakes to the 
ſecond maſter that he would not re-claim him. Both 
orders quaſhed. Cal. Caſ. 126. 

E. 15 G. 3. Offerton and Stockport. The pauper, 
when twelve years of age, was by indenture bound an 
apprentice by the churchwardens and overſeers for ſeven 
years. The pauper was a party to the indenture; and it 
was allowed, purſuant to the ſtatute. Near ſix years 
after, the pauper and his maſter entered into the follow- 
ing agreement: That the pauper, upon paying his maſter 
12 d. a-week, and providing for himſelf, ſhould be at 
liberty to work for his own benefit during the remainder 
of his apprenticeſhip term; and the maſter ſhould find 
him a loom for the remainder of his apprenticeſhip ; and 
the maſter to receive the 12d. a-week as a ſatisfaction for 
his ſervice during the remainder of his apprenticeſhip. 
The pauper was of the age of 18 at the time of making 


the agreement. Neither the churchwardens nor over- 


ſeers were priyy to itz nor was the indenture cancelled 
or delivered up. The pauper married, and removed to 


Offerton, and there worked during the laſt 40 days before 


the juſtices removed him from thence, with the ſame 
tradeſman who employed his maſter; and the maſter pro- 


Maſter agreeing 
that the appren- 
tice ſhall work 
tor his own be- 
nefit, doth not 
iraply giving up 
the ingdenture. 


vided him a loom, and knew with whom he was working; 


but did not give any particular direction or conſent. The 
pauper received the profits to his own uſe. Thę maſter 
demanded of him the 12d. a-week; but the pauper was 
not able to pay him. The court held, that the apprentice- 
ſhip continued; that the pauper's ſervice in Oferton was a 
tervice under it; and that his ſettlement was in Oferton. 
Burr. Settl. Caſ. 802. 
H. 31 G. 2. Auftrey and Grindon. Francis Orton, 
being then about ten years of age, was, in April 1744, 
bound a pariſh apprentice to Samuel Lythall of the pariſh of 
Grinden, till his age of 24. Hs ſerved with his maſter 
there 


Apprentice when 
under age cannot - 
conſent to his 
diſcharge. 
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there under the indenture till Michaelmas 1754; at 
which time the maſter, in conſideration of 4os. then 
paid to him by the apprentice, agreed to diſcharge him; 


| which receipt and diſcharge were indorſed and writ- 


ten by the maſter on the indenture, which he then deli- 
vered up to the apprentice. 'The ſaid apprentice then went 
and hired for a year, and ſerved that year in the pariſh of 
Higham. Afterwards, to wit, at Michaelmas 175 5, he hired 
for a year, and ſerved that year in the parith of 1 
He was then upwards of 23 years, but not 24 years of age. 
The two juſtices remove him to Grindon, judging him to 
have gained no ſettlement under theſe ſervices. The fef- 
ſions quaſh the order. It was moved to quaſh the order 
of ſeſſions. Againſt this it was urged, that the apprentice 
by his diſcharge became ſui juris. No intereſt at all re- 


mains in the pariſh officers, Their power is only a limited 


power, and a pariſh child thus bound, agreeable to the ſta- 
tute of the 43 El. is upon the ſame foot as if he had bound 
himſelf; and when of full age, is at liberty to conſent to his 
own diſcharge, and thereby to put an end to the apprentice- 
ſhip. But if not, yet the ſervice being by the maſter's leave 
and conſent, it gains him a ſettlement in the place where 
it was performed; which was firſt in High am, and afterwards 
in Auftrey, By L. Mansfield Ch. J. The whole depends 
upon the queſtion, Whether he was of age, or under age 
at the time of his conſenting to the diſcharge? And by 
comparing the dates as above, it appears that he was under 
age; and then his conſent ſignifes nothing; for the con- 
ſent of an infant apprentice is, as if he had given no con- 
fent at all. And if fo, his ſubſequent ſervices can never 
be conſidered as performed by the maſter's leave and con- 
ſent, and ſo, as being a ſervice of his maſter under the 


indenture; becauſe this is no expreſs and explicit leave 


and conſent given by the maſter to the particular ſervice 
(as in the caſe of Fremington above mentioned); but was 
intended to be altogether general, and is even founded in 
a miſtaken apprehenſion, that the apprentice could con- 
ſent to his being diſcharged ; which he, being an infant, 
was not capable of doing. And the order of ſeſſions was 
quaſhed, and the original order affirmed. Burr. Setil. 
Caf. 441. 

H. 36 G. 3. K. v. Hindringham. H. Beck and his 
wife and family were removed from Hindringham to Blake- 
ney. The ſeſſions quaſhed the order, and ſtated the follow- 
ing caſe : The pauper, in March 1780, being aged 17, 
bound himſelt an apprentice to F. Wells, then of Blakeney, 

- l 0 mariner, 
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mariner, for 4 years, and reſided there under his indentures king's fervice 
above 40 days. When he had been an apprentice about 13 with his matters 
or 14 months, he went on ſhore at Burlington Bay, and ee eee 
meeting with a preſs-gang, entered as a ſailor, with the ance. 
conſent of his maſter, but the indentures were neither de— 
livered up nor cancelled during the apprenticeſhip. He 
continued in the king's ſervice about two years, and was 
then diſcharged, when he went to his father's houſe at Bale * 
in Norfolk, and continued there for ſome weeks. At Whit- 
ſuntide 1783, he hired himſelf to A. Wilſon of Hindringham, 

till the Michaelmas following, when he hired himſelf again 

to the faid Wi/fon for a year, which he alto ſerved in Hin- 
dringham, and on 2d March in that year, the apprenticeſhip 
expired. By L. Kenyon Ch. J. There is no ground for 
ſaying that the apprentice did any act to put an end to the 
indentures when he entered into the king's ſ-rvice, But J 
defire it may not be taken for granted that an infant, who 
binds himſelf apprentice, a contract fo notoriouſly for his 
on benefit, may put an end to that contract at any tire 
during his minority. I enter my proteſt againſt diſcuſſing 

that queſtion now: it will be ſufficient to determine it 
when it neceſſarily ariſes. In this cate the pauper bound 
himſelf to Wells by indenture under which he ſerved in 
Blateney more than 40 days; afterwards, when he was 
preſſed into the king's ſervice, he agreed to go as a volun- 
teer with the conſent of his maſter, evidently implying that 

he did not then put an end to the indentures. Ir appears 

to me that the indentures ſtill continued in force, and con- 
ſequently that the pauper could not enter into a legal con- 
tract of hiring with Wilſon at the time he engaged with 
him, he not being at that time /i u,, Order of ſeſſions 
quaſhed. Durnf. and Eaſt, 6 V. 5 58. 

T. 26 G. 3. Sandford and Biſhopftawton. William Web. Deivering ey 
ber and his wife and children were removed from Sandford the indentares 
to Biſhop/tlawwton. The ſeſſions quaſhed the order, and 9 

ſtated ſpecially:— That the pauper was legally ſettled at age does yot 4 .f. 

Biſbopftazuton by birth, and was bound an apprentice by charge the ab- 

the othcers of that pariſh at the age vf eleven to Edmund ene 

Sage of that place till 24: That he lived with the ſaid Sage 

for five years, when his maſter gave him up his inden- 

ture, and recommended him to 1 * with William 'Verney of 

the pariſh of Chittleharrpton Thatcher, with whom the ap- 

prentice made an agreement as a ſervant for three years: 

That while he was with Ferney, Sage had converſation 

with Verney, and deſired him to keep back ſome of the pau- i 

per's wages to provide him with clothes, . | 
that 
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that otherwiſe he would come upon him : That about 
the expiration of that time he returned to Br/hop/tawwion, 
(where his maſter Sage then reſided,) and lived with one 
Toyte there, with his maſter's knowledge, who frequently 


converſed with the ſaid Toyte while the pauper lived with 


Apprentice when 
of tull age may 
conſent to his 
diſcharge. 


him, but not upon the ſubject of his apprenticeſhip :-That 
after the pauper had lived with Toyte three months, he 
came back to Sage's houſe and lived with him for a month, 
paying his maſter 6d. a-week for his lodging. By L. 
Mansfield : It ſeems to me clear that the pauper could not 
gain a ſettlement after the firſt five years under the inden- 
ture as an apprentice, becauſe neither party in fact conſi- 
dered the ſervice as ſuch ; they conſidered the indenture as 
given up, and put an end to for ever; ſo that the ſervice 
was not, nor was intended to be, in the capacity of an 
apprentice; neither did the pauper gain a ſettlement as a 
ſervant, becauſe there could not be ſuch a ſervice in point 
of law during the exiltence of the indenture ; ſo that 
though in reality there was a ſervice in point of fact, yet 
it cannot be applied to the purpoſe of gaining a ſettlement, 
hecauſe in point of law the indenture ſtill ſubſiſted. 
'The other judges concurred. The order of ſeſſions 
quaſhed, and the original order aſſirmed. Caf. by Durnf. 
and Zaſt, 281. | | | 
Ei. 6 G. 3. Eccleſal-Bierlow and Warſlow. The pau- 
per Samuel Wilſhaw, being a pariſh apprentice, after he 
had attained the age of 21 years, agreed with his maſter to 
cancel the indentures, and the ſame were accordingly can- 
celled. Afterwards he hired for a year, and ſerved that 
year in Warſlow, which was within the term comprehended 
in the indenture. It was objected, that he was not J 
'uris when he entered into the contract to ſerve at Warſlow, 
for the binding being by the pariſh under the 43 EI. c. 2. 
he could not, though above the age of 21, cancel the in- 
dentures without the approbation of the overſcers of the 
poor. — By L. Mansfield Ch. J. There feems to be no 
neceſſity of the pariſh officers joining in the conſent to 
diſcharge this apprentice. There is no authority for ic. 
And I ſee no inconvenience to the pariſh, or to any one 
elſe, in its being done without their concurrence. The 
act empowers them to bind the man child out apprentice, 
till he comes to the age of 24. And the act was neceſſary 
to make valid the binding of the male pariſh apprentice till 
his age of 24, for he could not. be bound longer than till 


21 without the aid of the act; and two juſtices are to 


aſſent to this. But the ſame reaſou doth not hold as to 
13 tlie 
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the diſcharge of the apprentice; this concerns the maſter 

and the apprentice only. The latter part of the appren- 


tice's time is of moſt ſervice to the maſter; therefore the 


apprentice being of age, if the maſter and he agree to it, 
they two may diſſolve the contract: if ſo, then this perſon 
was ſui jurit when he hired himſelf at Warſlow ; and con- 
ſequently he gained a ſettlement there by a hiring and ſer- 
vice for 4 year. Burr. Sett!. Caf. 562. Black. Rep. 592. 
NM. 9G. 3. Notton and Royflone. Benjamin Watſon the 
pauper, when an infant, was bound out a pariſh ap- 
prentice to Hannah Cuttle of South Hundly widow, occu- 
pier of a farm within the ſaid townſhip, until he ſhould 
attain the age of 24 years. After he had ſerved about fix 
years, ſhe quitted the farm to her ſon Stephen Cuttle, and 
left the apprentice there with him. The ſaid apprentice 
lived with Stephen Cuttle there ſeveral years. Afterwards, 
being defirous to leave the ſervice, he applied to his 
maſter ; who told him he might go where he pleaſed. 
Whereupon he hired himſelf at ſeveral places, and re- 
ceived the wages to his own uſe. In May 1766, the ſaid 
Stephen Cuttle gave up his indentures to him. In February 
1767, he hired himſelf to John Baildon at Notton ; and the 
faid Stephen Cuttle being told of it in, converſation, faid he 
thought it a good place for him. He ſerved Baildon at 
Notton above 40 days, and then attained his age of 24 
years.—lIt was argued, that he gained a ſettlement at Net- 
ton, by having lived there 40 days, whilſt he continued ap- 
prentice to Cuttle. Hannah Cuttle had not given up the 
indentures: Her fon alone could not do it. 'The maſter 
being privy to this ſervice of Baildon and conſenting to it, 


or approving of it, it was then a ſervice of the original 


maſter, though actually done at Baildon.— On the other 
hand it was inſiſted, that this was no ſervice under the 


indenture of apprenticeſhip. The pauper hired himſelf as 


being /ui juris. The maſter did not conſent to the pau- 


Apprentice when 
of full age leav- 
ing his maſter, 
and the indenture 
delivered up. 


per's ſerving any particular perſon. He was not even con- 


ſulted about it; and when he heard of it, he only ſaid, he 


thought it a good place for him. And he had before given 
him a general leave to go where he pleaſed ——The court 
were clearly of opmion, that the ſervice with Baildon in 


 Netton was not a ſervice under the indenture of appren- 
ticeſhip ; conſequently, his refidence in that parifh upwards 
of 40 days was not ſufficieut to gain the apprentice a ſet- 
. tlement there. Burr. Set]. Caf. 629. | 
H. 26 G. 3. K. v. Harberton. Two juſtices remove 
Jobn Egbert from Harberton to Afhpreington ; the ſeflions 
Vol. III. "FN qua 
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quaſh the order, and ſtate the following caſe That 
the pauper was bound by the pariſh of Harberton an ap- 
prentice to William Soper of that pariſh, until 24 years of 
age; that he continued with his ſaid maſter until he was 
within one month of 21 years of age, when he deſerted 
his ſervice, and was abſent ſeven months, and then he re- 
turned to his father at Harberton, where he ſtayed a few 
weeks, and then offered himſelf as a ſervant to one Ed- 
mond of Aſhpreington, who refuſed to take him until he 
ſhewed a receipt from his maſter Soper for buying off his 
time, which receipt was in the following words: Feb. 
244th, 1783. Received of John Egbert the ſum of 41. 4s. 
for the remainder part of his time, by me William Soper.” 
That the receipt was obtained by the pauper's father at 
the requeſt of the pauper. At the time the receipt was 
ſigned and the money paid, Soper offered to give up the in- 
denture, which the father did not take, not thinking it ma- 
terial, and the pauper himſelf was not preſent: That the 
maſter continued to keep the indentures uncancelled until 
aſter the pauper was 2.4 years of age, when he delivered 
them up to him: That after the ſigning the ſaid receipt, 
the pauper being then in his 22d year, hired himſelf for a 
year to ſerve the ſaid Edmznds, and alſo another year, both 
of which he ſerved at Afopreington : That at the time of 
the pauper's hiring himſelf to the ſaid Edmonds he ſhewed 
him the ſaid receipt. ——'This was argued in M. term laſt, 
when the court took time to conſider. And now L. 
Mansfield (after ſtating the facts] delivered the unanimous 


opinion of the court: As I have often ſaid, it is of more 


conſequence in moſt caſes, that the law ſhould be certain, 
than what the law is. It is particularly ſo in queſtions re- 
lative to ſettlements. And perhaps if this court had never 
gone farther on the preſent ſubject than to inquire, whether 
the indentures were in fact cancelled, or delivered up, it 
would have been more convenient than to haye decided on 
the particular circumſtances of each caſe, and to have ex- 
amined whether they amounted to a relinquiſhmenr or can- 
celling of the indentures or not. But the caſes have gone 
| beyond that line; and therefore it might now be attended 
with more inconvenience to the public to overturn, than 
to adhere to them; even though we may not perhaps ap- 
prove of the principles on which they have been deter- 

mined. Where the facts ſtated are ſuch, that upon an 
action of covenant brought by the maſter againſt the ap- 
prentice, the pauper could plead the matter in bar, it 
ſeems to be ſettled that the indentures ſhould be conſidered 
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as cancelled. ' And to that extent the rule may be carried 
without much miſchief; but if extended to every poſſible 
caſe in which a court of equity would give relief, it would 
be productive of great inconvenience and uncertainty ; it 
would increaſe the litigation of the poor laws, which are 
already a diſgrace to the country ; and would leave every 
caſe ſo much upon its own circumſtances, that it muſt ne- 
ceſſarily travel through every ſtage which the law allows, 
before the parties are to know what they are to expect. 


If the juſtices at their ſeſſions, or even out of ſeſſions, are 
to be erected into chancellors, it cannot but happen, but 


that on the ſame facts very different deciſions mult be 
made. Honeſt and good men, when leſt to decide ſecundum 
diſcretionem boni viri, muſt and will vary in their ſenti- 
ments, Such a rule, therefore, would be highly inconve- 
nient, and indeed would amount to ſay there was no rule 
at all. The queſtion then is, Whether the facts ſtated 
here are ſuch as put an end to the indentures in law, or 
could be pleaded in bar to an action of covenant on them? 
In that light I ſhall confider it. 'The maſter received four 
guineas as a ſatisfaction for, the remainder of the time; 
he gave a receipt for the money as ſuch, and offered then 
to deliver up the indentures : If it was not done in faCt it 
was owing to the pauper's father not thinking it material; 
and on the pauper's attaining the age of 24 years, the 
maſter did in fact deliver up the indentures. After pay- 


ing the money, if an action had been brought by the maſter 


on the indentures, the pauper might have pleaded accord 
and ſatisfaction in bar; or if the maſter had refuſed to 


deliver them up upoa demand, the apprentice might have 


brought trover or detinue for them. —— The indentures 


muſt be conſidered as not exiſting from the time the money 


was paid, and then the pauper gained a ſettlement by 
hiring and ſervice at A/dpreington, Caſes by Durnf. and 
Eoft, 139. 

HFH. 39G. 3. K. v. Chipping Warden. R. Lymath and 


his wife and five children by name were removed from 


Apprentice 


agreeing with his 
maſter for his 


Chipping Warden in Northamptonſhire, to Great Robright in diſcharge, and 


Oxfordſhire ; on appeal, the ſeſſions quaſhed the order, and 
ſtated the following caſe : R. Lymath was born in the 
pariſh of Brazles, and in 1776 was bound an apprentice 
by indenture to W. Goodwin blackſmith, of Great Robrigbt 


for five years; he ſerved Goodwin at Robright for two 


years and a half under the ſaid indentures, when his 


the indentures 
left with the 
maſter till the 
money agreed for 


Was paid. 


maſter left off buſineſs, and went to reſide in the pariſh of: 


Alarflon : At that time the pauper agreed verbally with 
| Iiz | his 
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his maſter to give him #1. for the reſt of his time, his 
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maſter not wiſhivg to turn him over to any one, and it was 
agreed that the maſteriſhould keep the indentures till the 
71. was paid, which was to be from time to time as the 
pauper could earn it, and was convenient to him to pay 


it. The pauper conſidered himſelf at liberty to wor 


with any maſter he pleafed, and did work with different 
maſters until the harveſt of 1779, when, at the requeſt of 
his former maſter Goodwin, he came to ſerve him as a 
labourer for about a month, and received his wages ac- 
cording to the rate uſually given to labourers in harveſt, 
the amount being deducted from the 71. which the pau- 
per had agreed to pay to Goodwin. Goodwin afterwards 
recommended the pauper to ferve one Cherry a blackſmith 
at Marften, into whoſe ſervice he went with the know- 


| ledge of Goodwin, and continued there about 12 months. 


The indentures were not delivered up until five or fix 
years after the apprenticeſhip had expired. — L. Kenyon 
Ch: J. It is clear that in general an apprentice is not ca- 
pable of contracting the relation of ſervant to any other 
maſter until the end of the term for which he was bound ; 
but it is equally clear, that if the maſter and apprentice 
put an end to the apprenticeſhip by mutual conſent, it is 
the ſame as if the indentures had never been executed, 


and the latter may gain a ſettlement by hiring and ſer- 


vice with any other maſter before the expiration of the 


term for which he was bound; then there is a third caſe, 


'That where the apprentice leaves his maſter and enters 
into the ſervice of another, if the indentures ſtill ſubſiſt, 
he is not ſui juris, but is incapable of gaining a ſettlement 
by ſerving another maſter, unleſs he ſerve with the con- 
ſent of his former maſter, and in, ſuch caſe he gains a 
ſettlement, not” as a hired ſervant, but as an apprentice. 
Theſe are axioms in this branch of ſettlement law, and 
cannot now be called in queſtion: Now what are the 
facts of this caſe ? The pauper was bound an apprentice 
to a maſter reſiding in Great Robright, who two years 
afterwards diſcontinued buſineſs: at this time the parties 
did not put an end to the apprenticeſhip; but on the con- 


trary, the apprentice agreed to pay 71. to the maſter who 
_ . . was to keep the indentures until that ſum was paid, the 
. © © maſter all this time keeping a control over the apprentice; 


the pauper then went into different fituations, and among 
the reſt he ſerved a perſon of the name of Cherry, into 


_ "whoſe ſervice he went at the recommendation and with 
the knowledge of his firſt maſter, the indentures fill con- 


„% tinuing 
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tinuing in force; then according to all the authorities 
this. muſt be deemed a ſervice under the indentures. 
My opinion in this caſe does not proceed on the ground 
that the pauper ſerved Cherry a year as a hired ſervant, 
but that he ſerved him under the indentures of appren- 
ticeſhip with the eonſent of his original maſter. Order 
of ſeſſions affirmed. Durnf. and Eaft, 8 V. 198. 

E. 14 G. 3. Chilvers Cotton and Weddington. The 
pauper Thomas Laqurence was born in the pariſh of Chilvers 
Cotton, where his father then reſided under a certificate 
from the pariſh of Veddington. When the pauper was of 
the age of eight years and a half, he bound himſelf ap- 
prentice by indenture, with his father's conſent, (who was 
party to the indenture,) to William Meigh of the ſaid pariſh 
of Chilvers Cotton for ſeven years, and ſerved him there one 
year and a half, and then the indenture was deſtroyed, by 
conſent of the maſter, the father, and the apprentice. 
The pauper, within half a year afterwards, bound himſelf 
apprentice by indenture, with his father's conſent, to T ho- 
mas Maydlin of the pariſh of Bulkington, for ſeven years, 
and ferved him in the ſaid pariſh of Bullingten for four 
years, and then this indenture was deſtroyed, by conſent 
of the ſaid Thomas Maydlin the maſter, the father, and the 
apprentice. The pauper after this returned into the ſaid 
pariſh of Chilvers Cotton, and bound himſelf apprentice to 
one Shas in the ſaid pariſh of Chilvers Cotton for two years, 
and ſerved him there the ſaid two years. In about three 
years next after the expiration of the apprenticeſhip to 
Shaw, he hired himſelf for a year to Lawrence $mith of the 
ſaid pariſh of Chilvers Cotton, and duly ſerved him in the 
ſaid pariſh for a year under the ſaid hiring. And having 
become actually chargeable to the ſaid pariſh of Chilvers 
Cotton, he was removed to the pariſh of Weddington which 
gave the certificate, It was objected, that the pauper did 
not remain under the character of a certificate-perſon, hay- 
ing got clear of that impediment to his gaining a ſettlement 
in the pariſh to which he was originally certificated, by hay- 
ing obtained a ſettlement in Bulkington : After which, he 
was free to gain a ſubſequent ſettlement in the pariſh to 
which he was originally certificated. For the child of a 
certificate-perſon, born in the pariſh to which its parent 
came by certificate, is not under the reſtraint of ſuch cer- 
tificate as to any other pariſh, but may gain a ſettlement 
in any third pariſh by ſerving an apprenticeſhip in ſuch 
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Apprentice 
bound by his 
father may be 
diſcharged, 


although under 


age, by conſent 
of all the parties 
to the indenture. 


third pariſh. On ſhewing cauſe, it was inſiſted, that the 


pauper gained no ſettlement in Bullington. The firſt in- 
Kh. 113 | denture 
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denture was not rroperly cancelled. The infant could not 
conſent to the diſcharge of it. An infant's conſent is 
void. And the caſe of Auſtrey was relied on, where the in- 
fant's conſent was conſidered as no conſent at all. He was 
therefore a continuing apprentice to Meigh of Chilvers 
Cotton, at the time of his being bound to Maydlin of Bulk- 
ington. Unto which it was anſwered, that they who 
make a contract may deſtroy it; here, all who joined in 
making it have joined in deſtroying it. It muſt be taken 
that it was ſor the benefit of the infant to deſtroy it. It 
was for his benefit that he was bound out again at Bulk- 
ington, where he gained a ſettlement, And if it was for 
his benefit to deſtroy it, he might as well join in deſtroy- 
ing as making it. As to the caſe of Auſtrey, it was the 
caſe of a pariſh apprentice, and the general expreſſion 
there uſed muſt be underſtood according to the ſubject 
matter, and applied to the circumſtances of that particular 
caſe. The principle there laid down 1s, that the appren- 
ticelhip of an infant cannot be diffolved without the con- 
ſent of all parties concerned. The pariſh officers were 
there concerned in the original contract; they were par- 
ties, and had not conſented; though their conſent, as par- 
ties to it, was neceſſary to the diſcharge of it.— By L. 
Mansfield : The fingle queſtion is, Whether the indenture 
of the apprenticeſhip in_Bulkington was void or not, there 
baving been a former indenture, but ſuch former indenture 
having been cancelled by agreement between the maſter, 
the father, and the apprentice? The caſe of Auſtrey was 
determined on particular circumſtances. 'The queſtion 
was, Whether the pariſh officers, who bound out the ap- 

rentice under a ſpecial authority, ought not to have been 
conſulted about diſcharging him, and to have given their 
conſent to it? The whole policy of the 43 lia. might be 
defeated, if the maſter and pariſh infant apprentice could 
by their joint conſent alone, without the conſent of the pa- 
riſh officers, diſcharge ſuch a contract, and ſet the appren- 
tice free from it. That caſe, therefore, is not applicable to 
the preſe t. Here, the original contract was only between 
the father, the maſter, and the apprentice; and all of 
them conſent to the diſcharge. - An infant may make his 
condition better, though he cannot make it worſe. The 
reaſon why an infant may bind himſelf apprentice is, be- 
cauſe it is for his benefit. If he was diſcharged of the 
former indenture, he was at liberty to execute another. 


Burr. Settl. Caf. 166. | 
= Z. 10 
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E. 10 G. Buckington and Shepton Bechamp. The maſter 


ran away: The apprentice hired himſelf for a year, and 2 apprentice 


ſerved the year.—By the court: He gained no ſettlement, 
not being ſui jurir, nor of a capacity to hire himſelf; 
otherwiſe, had it been by conſent of his maſter, or had his 
indenture been cancelled. Caſes of S. 155. L. Raym. 
1252. Str. 582. 17 | 

Note; In the Cafes of Settlements, this caſe is reported 
under the name of K. and Shipton Currey ; by L. Raymond, 
under the name of Buckington and St. Michael Sebington ; 
by Sir John Strange, under the name of Packington and 
Chepton Beenchum. None of all which ſeem to exhibit the 
true names of the contending pariſhes, for there are no 
ſuch pariſhes as moſt of thoſe here rehearſed ; and there- 
fore it is preſumed to inſert the real names of the pariſhes, 
which theſe appellations ſeem moſt probably to denote, 
namely, Buckington and Shepton Bechamp. | 

T. 13 G. 2. Eaft Bridgeford and Orton. The maſ- 
ter of a pariſh apprentice dying inteſtate, his widow, 
without any adminiſtration taken out, aſſigned the ap- 
prentice to Edward George, who with the conſent of the 
apprentice, aſſigned him over, by verbal agreement, to 
Thomas Baggaley of Eaft Bridgeford, for the remainder of 
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Maſter run 
rang. 


Maſter dying. 


his term of nine years. And he accordingly lived with 


the ſaid Thomas Baggaley at Eaſt Bridgeford, and ſerved out 
his time there, which was more than 40 days. This was 


unanimouſly holden to be a good ſettlement in Ea Bridge- 


ford. For though an aſſignment of an apprentice be not 
ſtrictly legal, yet where an apprentice has lived and ſerved 
40 days under an aſſignment, he ſhall gain a ſettlement, 
becauſe of the conſent, even though it Ve only a verbal 
agreement. Burr. Settl. Caf. 133. | 
Z. 26 G. 2. LEatring and Selſon. To juſtices make an 
order to remove George Witavorth from Falring to Seſſon. 
Upon appeal, the ſeſſions diſcharge that order. The caſe 
was: The ſaid George Witworth was put out a pariſh appren- 
tice to Richard Tomlinſon of Eakring till his age of 20 years. 
He ſerved his maſter under this indenture for ſeveral 
years at Eatring. About 3 years beforc he attained 20 
years of age, he ran away from his maſter, and loitered 
for ſome time about the country. In the mean time his 


maſter died, And at Martinmas after, the ſaid Witaworth 


hired himſelf as a ſervant to William Flint of Selſen for a 


year, and ſerved him that year at Seſſon, and received all his 


wages to his own uſe, the executors of Tomlinſon taking 


no noticę of him, But he had not, at the expiration of 
. 114 the 
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the ſaid ſervice, attained his age of 20 years. And the 
ſeſſions being of opinion, that the ſaid George Witaborth 


did not, by virtue of ſuch hiring and ſervice at Selſon, gain 


2 ſettlement i in the pariſh of Selſon aforeſaid, reyerſe the 
3 order. But by the court the order of ſeſſions was 
quaſhed; for that after the maſter's death, the apprentice 
was at liberty to hire himſelf; and as he was hired for a year 
and ſerved a year in Seſſon, his legal ſettlement was there. 
Apprenticeſhip 1s a perſonal truſt between the maſter and 
ſervant, and is determined by the death of either maſter or 


apprentice. The counſel who were to have ſhewn cauſe 


againſt quaſhing the order of ſeſſions, owned that it was 
not defenſible. Burr. Settl. Caſ. 

T. 14 G. 3. Wrexham and Cb birk. An apprentice 
bound for three years, without any conſideration, to a 
{later at Wrexham, ſerved under the indentute for nine 
months: Then his maſter died; and he continued a fort- 
night with the widow, to complete the work unfiniſhed 
by his maſter. Then his miſtreſs, having no employ- 
ment for him, told him that he muſt not ſtay with her, 
and that he was at liberty to go where he thought proper. 


On his going away, he told his miſtreſs that he was going 


to his father, who was a flater. There was no particular 
agreement between his father and his miſtreſs, nor the in- 
denture delivered up. His father then lived in the pariſh 
of Chirt, and he continued with him there two or three 
years. The court held that his ſettlement remained at 
Wreaham. The widow doth not appear to have had any 
intereſt ; and no adminiſtration appears to have been taken 


out. Burr. Seti . Caf. 782. 


H. 19 6. — . and Stockland. Caſe ſpecially 
{tated : That the pauper was bound apprentice by the 
pariſh officers of Stactland to John Dawis of that ſame 
pariſh, till 24 years of age : That he lived with-him four 
years in that-pariſh under the indenture, when his maſter 
died: That he continued with his maſter's ſon, who was 


his executor, and had proved the will, for about ſeven 


Foun in that pariſh, when, being deſirous of living with 
11s uncle in the pariſh of Ozterton to learn the trade of a 
miller, his uncle and he applied to the executor for his 


| conſent, who gave his conſent accordingly : That there- 


upon the pauper went to his uncle in the pariſh of Ozter- 
ton, and continued there with him the whole two years 
and a half, at the end of the firſt four months of which 
time the pauper attained his age of 24 years. It was 


| 1 3 5 on the one hand, that the contract between a 
7 « ü | LOS maſter 
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' maſter and his apprentice is merely perſonal, and dies 


with the maſter : That by law there can be no valid 
aſſignment of an apprenticeſhip : That an aſſignment is 
indeed evidence of the original maſter's conſent to the ap- 
prentice's reſidence with the new maſter, but here the 
preſumption failed, becauſe the original maſter did not 
exiſt when the pauper was aſſigned.— On the other 
ſide it was contended, that if an apprentice reſides in a 
pariſh by the conſent either of his maſter, or of the exe- 
cutor or adminiſtrator of the maſter, he gains a ſettle- 
ment: That here had been no diſſolution of the ap- 
prenticeſhip by the act of the parties, and that no caſe 
went ſo far as to decide that an apprenticeſhip is of courſe 
diſſolved by the death of the maſter : That it had only 
been decided that an apprentice could not be compelled to 
ſerve the maſter's repreſentative. And ſeveral caſes were 
cited ; but that which was chiefly relied on was the caſe 
of Eaft Bridgeford, as having gone much farther than 
this, becauſe there the aſſignment was by a perſon who 
had only the right to the adminiſtration, but had not ad- 
miniſtered. ——By L. Mansfield : Though an apprentice 
is not ſtrictly aſhgnable, nor tranſmiſſible, yet if he con- 
tinue with the conſent of all parties and his own, it is a 
continuation of the apprenticeſhip. The caſe of Ea 
Bridgeford is much ſtronger than this. Douglas, 6g. 
Cal. Caf. 60. | 

M. 5 G. 2. Salford and Storeford. It was moved to 
quaſh an order of two juſtices confirmed at the ſeſſions. 
The ſeſſions ſtate the caſe ſpecially, that one Lineacre had 
been bound an apprentice by indenture, and ſerved his 
maſter the laſt two years of his apprenticeſhip in the pariſh 
of Salford; but that the indenture was not ſtamped. 


Apprenticeſhip 
not good by in- 
denture, ſhall 
not enure as A 
ſervice, . 


However, the juſtices judged this to be a good ſettlement - 


by way of ſervice, though not as an apprenticeſhip; and 
accordingly removed his wife and two daughters from the 
pariſh of Storeford to the pariſh of Salford. But the 
court held this to be no ſettlement, on the authority of 
Cureden and Leiland (a); and quaſhed the order. 2 Bar- 
nardiſt. 39. | | | S 

T. 5 G. 3. Whitchurch Canonicorum and Wotton Fitz - 
payne. The pauper 7% Gay, being of the age of 22 
years, agreed with a ſtone-maſon that he ſhould take the 
ſaid John Gay apprentice for 6 years, to teach him the 
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trade, and that the indentures ſhould be executed accord- 
ingly. He went and ſerved 5 years, when they parted 


by conſent ; but no indentures were, ever executed. It 


was contended, that this was as good as a hiring and ſer- 
vice. But by the court: Here is no hiring expreſſed or 


implied. The 2 different. A binding as an 


apprentice, and a hiring as a ſervant, cannot be converted 
one into the other. And the cate of the King and St. 
Mary Kallendar in Winchefler (a), was mentioned as in 
point.  Burrow's Settl. Caſ. 540. OY 

H. 10 G. 3. Peterchurch and All Saints in Hereford. 
The pauper Abraham Lewis, when a boy, together with 
his father, entered into an agreement in writing, not ſtamp- 
ed, with Mrs. Tringham of All Saints, reciting, that 
« whereas the boy, with the conſent of his father, is to 
be bound apprentice to her for ſeven years,” ſhe agrees to 
pay the boy 25s. the firſt year, the four following years 
50s. each, the ſixth year 31. and the ſeventh year 41. He 
ſerved her two years, and received the money agreed on 


for the ſaid time; then left his miſtreſs; and no indent- 


ure of apprenticeſhip was ever executed. It was argued, 
that the pauper in this caſe was to be conſidered as a ſer- 
vant. Every thing here ſtated was ſervice. Nothing was 
to be learned. And he was paid wages by his miſtreſs. 


He was hired for ſeven years, and ſerved two of them; 


and received the money for that time, according to the 
agreement.—But by the court: An apprenticeſhip was cer- 
tainly the thing in view But no indenture was executed; 
nor could the agreement be eſteemed to ſupply the want 
of it, as it was not ſtamped. Nor can it be conſidered in 
the nature of a /ervice: For in that caſe there muſt be a 


| hiring ſor a year, and a ſervice for a year under ſuch 


hiring. And the binding as an apprentice cannot be 
converted into the hiring as a ſervant. Burr, Settl. Caf. 
656. 
"And in the caſe of K. v. Margram, H. 33 G. 3. it ap- 
ared that the father of the pauper told him that his mo- 
ther had made an agreement with Mr, Tyler agent for the 
Engliſh copper company in Glamorganſhire, for him to ſerve 
7 years as an apprentice ; and that he ſerved in the. ſaid 
copper works for 8 years, and there learned the trade of 
a refiner, and received weekly wages, as alſo 20s. by the 
year as a refiner, and that he conceived himſelf to be 
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ſerving Mr. Tyler as an apprentice, but that he ſigned no 
indenture or agreement whatſoever, nor was any ſigned 
by any other perſon on his behalf to his knowledge. 
The court, without hearing any argument, were clearly of 
opinion that this. ſervitude as an apprentice could not be 
converted into a ſervice under any hiring. Durnf. and 
Eaſt, 's V. 153. | 

M. 24G. 3. K. v. Little Bolton. John Wylde and his 
wife and fix children were removed from Great Bolton to 


But if the agree, 
ment is not eo 
nomine as an ap- 


Little Bolton in Lancaſhire. The ſeſſions confirmed the prentice it is to ha 


order, and ſtated the following caſe : That the pauper be- 
ing ſettled in Little Bolton, and being unmarried, and hay- 
ing no child, went into Great Bolton, where one Stott a 
weaver lived, and aſked Stott if he would teach him to 
weave counterpanes: Stott ſaid he would, if he would 
work with him 2+ or 3 years; and the pauper's earnings 
were to be divided between them : 'The pauper was to find 
himſelf with meat, drink, waſhing, and clothes: He was 
engaged on theſe terms, and an agreement in writing was 
entered into accordingly. The pauper worked with his 
maſter under this agreement in Great Bolton about a year 
and a half, and then gave his maſter 208. to be free, hav- 
ing then married. He then worked journey-work with the 
ſame maſter near a year: The maſter (whilſt he was 
working under the agreement) found him looms, loom- 
room, and materials ; he never employed the pauper in any 
work but weaving: 'The condition upon which he taught 
the pauper to weave was one half of his earnings. Stott 
received the money and paid the pauper,one half, and look- 
ed on it that he had a right to receive it, but ſometimes he 
let the pauper receive it. The agreement in writing was 
proved to be loſt, and therefore parol evidence way allow- 
ed to be given of it. Cacłell thewed cauſe in ſupport of 
theſe orders, and Lee Attorney- General and Sir T. Daven- 
port contra. L. Mansfield : This is not a hiring and 
ſerviee. If an indenture were not made neceſſary, there 
could be no doubt as to its being an apprenticeſhip, for 
the pauper is zo be taught, and pays a conſideration for it, 
and is to do no other work: but if theſe agreements were 
allowed to give ſettlements, there would be an end of 
indentures of apprenticeſhip, and alſo of the revenue 
derived from thence. Buller J. I ſhould have been 
better ſatisfied if the caſes had gone the other way; be- 
cauſe when a man engages to work for another, he hires 
himſelf to ſuch an one; but the caſes ſeem to have 
taken another turn, and if they have ſettled it, I adhere 
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to the authorities. The rule was accordingly then dif- 
charged, and both the orders affirmed, ——But preſently 
Willes J. obſerved, that Ferriſon's caſe cited by Mr. 


\Cockell did not apply. —— Buller J. That was the cafe of 
an agreement between a maſter and a third perſon, a 

tradeſman, that he ſhould teach his trade to the maſter's 
ſervant; the ſervant himſelf being no party. And the 
court ſaid they would look into the caſes. —Afterwards 
L. Mansfield delivered the judgment of the court: We 
have looked into the authorities, and we find that all thoſe 
caſes of apprenticeſhips which have been holden to be - 
defective, and not convertible into hirings and fervices, 
ipeak of the pauper as an apprentice, and that he was to 
ferve as ſuch. There is no ſuch ſtatement here; and 
we are therefore of opinion that it is a good hiring and 
ſervice, Rule abſolute ; and both orders quaſhed. - Cald. 


Cof. 367. 


But if entered 
into with a view 
to an apprentice- 
ſip, it is other - 
wile, 


Indenture not 
produced, how 
far parol evi- 
dence ſhall be 
admilied, 


But in the caſe of K. v. Higham, H. 25 G. 3. where the 
written agreement did not in terms ſtate an apprentice- 
ſhip ; ; yet, as the contract was proved to have been entered 
into with. a view to an apprenticeſhip and in fraud of the 
revenue, the court held that contract was not convertible, 
and could not be conſidered as a hiring, and as entitling 
to a ſettlement. 1d, 

T. 13 & 14 C. 2, Zaſt Knoyle and Teffont Magna. 
Two jultices make an order to remove Anne Bowles, wife 
of Tames Bocules, (who had run away and left her,) from 
Teffont Magna to Eaft Knoyle. Upon appeal, the ſeſſions 
confirm that order, and ſtate the caſe thus: It appearing 
to this court, upon the evidence now given, that the ſaid 
James Bowles was bound an apprentice by indenture to 
one William Wilkins of the pariſh of Eaſt Knoyle, aud that 
he ſerved three years at EH Knoyle aforeſaid under the 
faid apprenticeſhip ; at which time the ſaid William Wil- 
tins the maſter died; and that the ſum of 51. being the 
full confideration money, was paid by his father with the 
ſaid apprentice for ſuch his binding: But the indentures 
of apprenticeſhip were not produced ; neither did it appear 
to this court whether the duty of 6d. in the pound di- 


reed to be paid by the. ſtatute of the 8 An. c. g. was 


paid, or whether the ſaid indentures were ſtamped as the 
faid ſtatute requires. It was objected, That the juſ- 


tices had admitted evidence that was not legal: That they 


admitted parol evidence of an indenture, which they ſtate 
not to have been produced, and have not given any rea- 


| ſon way it was not produced, nor did it appear to them 


that 


* 


r 
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that the duty was paid, or whether the indentures were. 
ſtamped as aforeſaid. —But Mr. J. Page, and Mr. J. 
Chapple, (the only two juſtices that were in court, ) over- 
ruled the objection, and refuſed to make a rule to ſhew 
cauſe: For it is ſtated, that it appeared to them that he 
Vas bound by indenture; perhaps the indenture was loſt. 
Nor do they ſay that the duty was not paid, or that the, 
indenture was not ſtamped. Burr. Settl. Caf. 15 1. 

T. 22 & 23 G.2. St. Helen's Abingdon and St. Saviour's 
Southwark. Two juſtices made an order to remove Anne 
Hutt, wife of Joſeph Hutt, (who had abſconded for 6 
months,) from St. Saviour's to St. Helen's: And the ſeſ- 
ſions upon appeal confirm that order, and ſtate parol evi- 
dence produced before them of an indenture of appren- 
ticeſhip (not produced) of Foſeph Hutt the father to William 
_ Hutt the grandfather. Upon the whole of which, it ap- 
peared that the indenture was not produced, and probably 
(even to very ſtrong preſumption) was never ſtamped. 
It was moved to quaſh theſe orders, for that there is only 
parol evidence of an indenture, which ought itſelf to have 
been produced; and it doth not appear to have been 
ſtamped. —And by the court: There is not enough 
ſtated to ſhew that this is a binding within the act. 
And the orders were quaſhed. Burr. Setil. Caf. 292. 
5; 35 G.3. K. v. Caſtleton. Martha Podley was remoy- 
ed from Caſtleton to Bomford in Derbyſhire. The ſeſſions 
quaſhed the order, and ſtated the following caſe : The 
pauper was alleged to have been bound an apprentice to 
N.Timmsof Caſtleton, by indentures bearing date in or about 
the year 1780. It was proved on behalf. of Cafleton, that 
there were two parts of the indenture, one of which re- 
mained with the pariſh officers of Ca/leton, and was de- 
ſtroyed z the other was given to Timms, who delivered the 
ſame to Miſs Taylor of Bomford, at the time of the aſſign- 
ment hereafter mentioned. Application was made to 
Miſs Taylor, not then nor now reſiding at Bomford, for that 
part of the indenture ſo delivered to her, who ſaid, ſhe 
could not find the ſame, nor knew where it was. Miſs 
Taylor is living, but was not ſubpœnaed to the ſeſſions. 
T:imms afterwards, by parol, aſſigned the pauper to Miſs 
Taylor in Bomford, and the pauper with his conſent ſerved 
her in Bomford upwards of 40 days. The ſeſſions were 
of opinion, that the above was not ſufficient evidence of 
the indenture. The only queſtion is, Whether that part 
of the indenture which was delivered to Miſs Taylor is 

; : 13 properly 


Indenture pro- 
duced, but no 
ſubſcribing wit- 
neiles thereto. 
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properly accounted for. The court thought the caſe too 
clear for argument; that if the indenture could not be 
produced, evidence muſt be adduced to ſhew that it was 
loſt or deſtroyed. Here, it was traced to the hands of 
Miſs Taylor, and no further evidence was given to ſhew 
what was become of it. Order of ſeſſions confirmed. 
Durnf. and Eat, 6 V. 236. | 
Indeed parol evidence of an indenture ought to be ad- 
mitted with great caution, and not without ſufficient proof 
that the original could not be come at. And in caſe of 
arol evidence, it ſeemeth that all thoſe circumſtances, 
without which the indenture would not be good if pro- 
duced, ought to be proved ſatisfactorily to the court; as, 
that the indenture was written upon ſtamped paper or 
parchment ; that it was executed by the parties; what 
fum (if any) was given with the apprentice ; and that an 
additional ſtamp upon the account of ſuch ſum of money 
or other valuable thing was alfo imprefled. Otherwiſe, 
where the indenture upon the face of it would be, bad, it 
may poſſibly be ſecreted by thoſe whoſe intereſt it is that 
it ſhould not appear. 

T. 27 G. 3. Midulezey and Sudbury. Henry Muſgrave 
and his wife and children were removed from Middlezs 
to Sudbury. The ſeſſions quaſhed the order, and ſtated the 
following caſe : That the appellants proved-a hiring and 
fervice of the pauper for a year in Mziddlezoy ; the reſpond- 
ents propoſed to ſhew that a ſettlement could not be 
gained thereby by reaſon of ſubſiſting indentures of the 
pauper's apprenticeſhip to one Warren of Sudbury at the 
time of ſuch hiring and ſervice : They had given notice 
to the appellants to produce the ſaid indentures, and an 
indenture was accordingly produced in court by the 
appellants with proper ſeals and ſignatures, but no ſub- 
ſcribing witneſſes thereto; and no evidence was adduced 
by the reſpondents to prove the ſealing and delivery there- 
of ; whereupon it was contended by the appellants, that 
t ſame could not be given in evidence without proving 
the execution rhereof; to which it was anſwered, that 
coming from the hands of the appellants, it ought to be 
received in evidence againſt the party producing it with- 
out proof of the execution. The ſeſſions being of opi- 
nion that proof ought to be given of the due execution 
thereof, reſuſed to admit the fame in evidence without 
ſuch proof. The reſpondents then produced the counter- 
part, which they proved to be duly executed, and tender- 


ed the ſame in evidence; but the court alſo refuſed to 
. admit 


ay 


—U— — ——— 
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admit the ſaid counterpart. The pauper ſerved the ſaid 

Warren in Sudbury ſubſequent to the date of the ſaid 

indentures 3 and afterwards, before the term thereof ex- 

pired, rents conſent of Warren, ſerved for a year 

as aforeſaid in Middleaoy, under a hiring to one Wilcox. 

— By the court: The ſeſſions have done wrong in refu- 515 
ſing to admit this evidence; becauſe as the indentures 

came out of the hands of the appellants, they were con- 

cluded from ſay ing they were not properly executed. In 

civil actions, where a plaintiff wiſhes to give in evidence 
'a deed in the defendant's cuſtody, he gives him notice 

to produce it; and the deed, when produced, muſt prima 

facie be taken to be duly executed, becauſe the plaintiff, 

not knowing who are the ſubſcribing witneſſes, cannot 

come prepared at the trial to prove the execution of the 

deed. But in this caſe it appears, that if the appellants 

had not produced the indentures at all, the counterpart 

muſt have been admitted in evidence, which would have 


been ſufficient.——Order of ſeſſions quaſhed. Durnf. 
and Za , 2 V. 41. 


vi. Of ſettlement by ſervice. 


In like manner as under the laſt head, I will firſt ſet 
down the whole law relating to the ſubject before us, 


and then the adjudged caſes upon the ſeveral branches 
thereof. 4 


By the 13 & 14 C. 2. c. 12. On complaint by the Statutes con- 
churchwardens or overſeers, within 40 days after any perſon cerning lettie- 
ſhall come ta ſettle in any tenement under 101. a-year, two ment bi ſervice. 

' Juſtices (1 Q.) may remove him to the place where he was laſs 
legally ſettled, either as a native, houſeholder, ſojourner, ap- 
prentice, or ſervant, for the ſpace of 40 days at the leaſt. 
By the 3 UW. c. 11. F any unmarried perſon, not hav- 
ing child or children, ſhall be lawfully hired into any pariſh or 
town for one year, ſuch ſervice ſhall be deemed a good ſettles 
ment therein. x 
And by the 8899 V. e. 30. Whereas ſome doubts have 
ariſen touching the ſettlement of unmarried perſons, not having 
child or children, lawfully hired into any pariſh or town for 
one year, it is enacted and declared, that no ſuch perſon fo | F 
hired as aforeſaid ſball be adjudged or deemed to have a good 1 
ſettlement in any ſuch pariſh or townſhip, unleſs ſuch perfon 
3 | Hall 


A wo» "* 4 2 
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Hall continue and abide in the ſame ſervice during the ſpace if 
one whole year. | or; 

\ By the 1 2 An. ft. 1. c. 18. If any perſon after June 24, 
1713, ſhall be a hired ſervant with any perſon, wwho did come 
into, or ſhall reſide in any pariſh, townſhip, or place, by means 
or licence of a certificate, and not afterwards having gained 
a legal ſettlement in ſuch pariſh, townſhip, or place, ſuch 
ſervant ſhall not gain any ſettlement in ſuch pariſh, townſhip, 
or place, by reaſon of ſuch hiring or ſervice, but ſhall have 
his ſettlement as if he had not been an hired ſervant to ſuch 
perſon. 1. 2. | | | 

And by the 9 C 10 V. c. 11. No perſon who ſhall come 
into any pariſh by a certificate ſhall be adjudged, by any act 
whatſoever, to have procured a legal ſettlement in ſuch pariſh, 
unleſs he fhall bona fide take a leaſe of a tenement of 101. a- 
year, or ſhall execute an annual office in ſuth pariſh (and 
conſequently ſhall gain no ſettlement by ſervice). 


196 


Forty days reſi- Forty days] Leſs than forty days' refidence in any pa- 
9 riſh will not gain a ſettlement. As in the eaſe of Goring 
and Moleſworth, E. 4 G. 2. A perſon was hired for a 
year, and ſerved the year. His maſter lived at Goring, 
and kept a boat, which navigated from Goring to Lon- 
don, but the ſervant was not forty days in the whole year 
at the pariſh of Goring, but ſerved out the year on board 
the boat.— By the court: This was no ſettlement at 


Goring. Sefl. C. 327. Caſ. of Settl. 219. 1 Barnardiſt. 


430. | | 
* ng But it is not neceſſary that the ſervant reſide forty days 
— * u together without interruption. As in the cafe of Green- 


together. © wich and Langdon, M. 18 G. 2. George Wall was hired 
for a year and ſerved a year, as a livery-ſervant, at 71. 

wages, to one captain Saunderſon, commander of the 

William and Mary yacht, who had an houſe and family at 

Greenwich, and reſided there when not abſent on the king's 

ſervice. His maſter made frequent voyages to and from 

Holland, and he always attended him in the ſame z and he 

was never forty days together at Greenwich, bur during his 

ſervice he was there forty days at different times, By the 

court: It need not be forty days all together; it is ſuffi- 
cient if within the year he refide forty days in the whole. 

L Burr. Settl, Caſ. 2433. | | 
When the laſt E. 16 G. 3. Lowefſs and Lanſtephan. The pauper was 
forty days' Wo hired for a year to John Williams of Lanftephan, where his 
8 'b. Maſter occupied his own eſtate. He continued there A 
| 1s 


* 
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his maſter. in Lanſfephan till ſome time before St. Peter- 
ride, when his maſter and family removed to Lowe/5,; in 
which pariſh his maſter rented another farm. He conti- 
nued with his maſter. in Lewe/s till the 16th of January 
following when his, maſter and family removed to Lan- 
fephan, and his maſter afterwards conſtantly reſided 
there. But the pauper was ſent back by his maſter to 
Loweſs, to threſh the corn, and look after his maſter's 
cattle... The pauper ſtaid in Lowe/s two or three nights 
and days, and ate and lodged there; and then returned 
again to Lanſiephan in like manner as aforeſaid z and fo 
continued between the ſaid pariſhes to the end of his 
year, which was the 17th of May following. The pau- 
per never continued forty days together in either of the 
two pariſhes after the ſaid 16th of January, but lived and 
reſided as aſoreſaid more than forty days ih the whole, in 
each. He verily believed he reſided moſt at the latter 


part of his ſervice in Lagſtephan, and lodged there the laſt 


night; and went from thence in the morning to Loweſs, 


and took ſome cattle of his maſter's from thence to the - 


Hay-fair, where he finiſhed his ſervice. — The court held 
8 to be laſt legally ſettled in Lanſtephan. Bur. Settl. 
al. 825. | 3 e 

And in like ſort was determined the caſe of Hulland and 
Bradley, E. 21 G. 3. namely, that when a perſon has re- 
ſided part of the year in one pariſh, and part in another, 
at different times and intervals, making, when added 
together, more than forty days in each, his ſettlement is 
in the pariſh where he lodged the laſt night. Douglas, 
633. Cal. Caſ. 118. 3" 6 ay Wt 

Alſo in the caſe of E. v. Ivefton, E. 23 G. 3. Fames 
£ngliſh and his wife were removed from Newburn to Jve- 
/ion. The ſeſſions confirmed the order, and ſtated ſpe- 
cially: That the pauper being unmarried, was hired 
for a year to ſerve as a collier: That Jvefon and Kyo 
are two ſeparate townſhips in the pariſh of Zanche/ion, 
and maintain their poor ſeparately : That he refided ar 
yo from Martinmas, when he was ſo hired, till the 
May day following, when he married ; that about four- 


teen days after his marriage, he took a cattage in IJugſon, 
and without the privity of his maſter removed thither 


from Kyo with his wife, where they continued above 
forty days, and until about fourteen days preceding 
the expiration of his ſervice, and then they returned 
to Kyo. ——'The court were of opinion that this caſe 


was ſimilar in principle to the laſt caſe of Hulland, 
K k | 
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and preciſely that of Loweſs above, and that they ought 
to be adhered to. Both orders quaſhed. Call. Caf. 288. 
And in the caſe of K. v. Great Bookham, T. 26 G. 3. 
The ſame point came in queſtion, but was given up, 
being conſidered as fully ſettled. Cald. Caf. 290 | 
And alſo in the caſe of K. v. Undermilbeck. . Dixon 
and her two children were removed from Undermilbect to 
Dalton. The ſeſſions quaſhed the order, ſubject to the 
opinion of the court, on the following caſe: ohn Dixon 
late huſband of the pauper was hired for a year to work 
as a waller with J. Boꝛuneſt then of Caldbeck, at ten gui- 
neas per annum. He entered upon his ſervice: in the 
beginning of April 1783, and continued with his maſter 
till December following, when his maſter having little to 
do in the walling buſineſs in the winter ſeaſon gave him 
leave of abſence for ſix weeks to work for himſelf where- 
ever he pleaſed, allowing 15s. out of his yearly wages. 
| Dixon then went to his father's houſe in Sawrey and con- 
tinued there ſeven weeks, being one week longer than he 
had leave for. About that time his maſter contracted 
with one Braithwaite that he and his ſervant Dixon 
would aſſiſt Braithwaite in making ſome fence walls in 
Pennington, where Dixon continued working with his 
maſter above forty days, the fame being till within about 
three or four days of the end of the term; when he 
went away again to his father's houſe in Sawrey with his 
maſter's conſent; and whilſt he ſo continued in Sawwrey 
the year's ſervice with Boꝛuneſe expired. During the 
time that Dixon worked in Pennington he flept in Dalton, 
but never worked a day's work in Dalton. When Dixon 
went the laſt time to his father's houſe in Sazvrey, it was 
on the Saturday, and his year's ſervice would not have ex- 
pired till the Treſday following: On the Monday morning 
he went to make np ſome fence wall on his father's ac- 
count in Sarvrey, but was takten ill that afternoon, and 
continued out of health for ſome weeks afterwards. Dixon 
' afterwards went to his maſter who paid him his wages, 
deduQing 15s. for the fix weeks? abſence, and 28. 6d. for 
the other week he was abſent more than agreed for. 
Ad in ſupport of the order of ſeſſions. — Chambre 
contra contended that the reſidence in Sawrey for the laſt 
three days could not be connected with the former ſer- 
vice in that place, becauſe Dixon did not ſerve there at all 
during thiſe three days ; he was not employed there by his 
mater in any kind of ſervice ; therefore the laſt 40 days 
; Tervice was in Dalton * Kenyon Ch. J. It has been 
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properly admitted that the contract was not diſſolved by © 


the ſervant's abſence for ſeven weeks, becauſe the maſter 
conſented to it, and received part of the ſervant's earn- 


ings; and as the ſervice continued in contemplation of 


law during the whole year, I think the ſervant was ſettled 
in Sawrey, where he ſlept the laſt night, he having before 
that time ſerved there 40 days in the courſe of the year. 
For it has been decided after much argument, that the 


laſt day's ſervice may be connected with any preceding | 


ſervice in the ſame» pariſh, notwithſtanding any inter- 


vening ſervice elſewhere for 40 days. Order of ſeſſions . 


affirmed. Durnf. and Eaft, 5 V. 387. ONS 
Two juſtices (1 Q.) may remove him] But it hath been 
e before, that the juſtices, upon the complaint of 
the pariſh officers, cannot remove the ſervant from his 
maſter ; becauſe they cannot upon ſuch complaint diſſolve 
the contract betwixt the maſter and his ſervant, to which 
contract the officers are no parties; for that can only be 
done upon the complaint of the maſter. or ſervant. 


Therefore, if a maid-ſervant ſhall happen to be with 
child, which child is likely to be born a baſtard, yet if 


her maſter is willing to keep her, the pariſh cannot 


remove her; but the maſter, if he pleaſes, may complain 


to a rms of the peace, that ſhe is leſs able to perform 
the 


her, and then the pariſh by order of two juſtices may 
remove her. wy TINS 

But the general power of diſcharging ſervants by 
Bare with regard to other ſervants than thoſe in huſ- 

andry, ſeems to have been doubted in the following 
caſe: viz. 

H. 17 G. 3. Aſhover and Brampton. Two juſtices 
removed Hannah Wright from Aſbouer to Brampton. ' The 
ſeſhons confirmed the order, and ſtated the following 
caſe : That the pauper being ſcttled at Brampton, hired 
herſelf to one Mr. Lang/don of Eyam for a year, and 
ſerved till within three weeks of the end of the year, when 
ber maſter diſcovering her to be with child, turned her away, 


and paid her her year's wages, and half a crown over+4 
| whereupon ſhe went to her father's at Aſbover, from 


whence ſhe was removed as above ſtated. Upon her 
examination in court, ſhe ſaid, ſhe was willing to have 


| ſtayed her year out if ſhe might; but that it was not ma- 


terial to her, as ſhe had received her whole year's wages, 
and not being half gone with child, ſhe hoped ſhe could 
have done her work to the end of the year. Dunning and 

= Kk 2 Balg 


ervice, and the juſtice (if he ſees cauſe) may diſcharge 
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Balguy in ſupport of theſe orders argued, that a maſter 
upon juſt and reaſonable cauſe may diſcharge his ſervant, 
and that a criminal conduct like this amounts to a rea- 
ſonable cauſe : Though it has been ſaid in XK. v. Marlbo- 
- rough, Viner's Ab. That a maid-ſervant got with child 
can't be removed from her ſervice.” This can only 
mean removed by the pariſh officers before the contract ir di. 
ſolved; but this miſconduct is a good reaſon for a maſter 
to. diſſolve it, and there can then be no objection to her 
being removed. It has been ſaid, that there ought to 
have been an application to a magiſtrate to diſcharge her; 
but this is not the caſe of a ſervant in hu/bandry, and 
S therefore a juſtice has no juriſdiction to diſcharge, or if 
he had, it was in this caſe unneceſſary, as ſhe conſented; 
that the full payment of her wages did not prove the 
contract continued; and K. v. Caſtlecburch (a), and K. v. 
Godalming, were cited as fully in point as to the fact 
found, „ that ſhe hoped ſhe could have done her work.” 
It is not her ability, but her criminal conduct, that mult be 
the teſt, otherwiſe a maſter might be obliged to keep a 
woman in his houſe many months under thoſe circum- 
ſtances. Wallace and Wills, to quaſh the order, con- 
tended, that the ſtatute of 5 Elia. c. 4. extends to maid- 
| ſervants, and therefore at leaſt the intervention of a 
1 - magiſtrate was neceſſary; without it the contract could 
4 not be diſſolved, nor is there any authority to ſupport a 
| contrary doctrine : But a magiſtrate in this caſe could 
. not interfere, it not being the caſe of a fervant in 5, 
1 bandry neither is there a dictum to ſupport the doctrine, 
that a magiſtrate can interfere in ſuch a cafe with reſpec̃t 
3 to any ſervant, except the marginal note in Viner cited 
from Shao, and that was but a looſe obſervation unſup- 
ported by any authority; that on the contrary, the caſe 
itſelf in Viner was expreſsly in point; that there was no 
pretence for the conſt ruction ſuggeſted on the other ſide, 
0 1 that the court mult mean cannot be removed till after the 
205 eontratt is diſſolued by a diſcharge ; that the caſe affords 
nothing on which ſuch a conjeCture can be founded, but 
on the contrary ſays, ſhall not for that be removed, but 
„ ſhell ſerue out her time: And fence ſhe is not removeable, 
* Oc.“ fo as to leave no ſolid foundation to ſupport the 
fenſe contended for. And where the diſmiſſion of a ſer- 
vant is accompanied with the payment of the whole 
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wages, it ſhall be conſidered as a diſpenſation of the 
remaining ſervice. They denied the conſent of the 
pauper to diſſolve the contract, and. inſiſted the half- 
crown paid over was to be canſidered for her board; and 
that the only object of her maſter was to defeat the 
ſettlement. And the caſe of K. v. Hanbury (a) was cited 
to ſhew that the maſter had not any authority by law 
veſted in him to diſcharge his ſervant in ſuch caſe ; for 
that an unmarried woman by being with child is not 
guilty of any crime, or even miſdemeanour at common 
law; that all miſdemeanours are indictable, which this is 


not; that though it may be an offence cognizable in the 
eccleſiaſtical courts, yet it is not {o in the temporal courts, + 


unleſs the child becomes chargeable ; that the pauper 
was willing to ſtay, andthe whole wages were paid, — 
L. Mansfield : "The ſtatute of 8 & g V. 3. c. 30. is an 


explanatory law, and, muſt not be carried beyond the 


words by conſtruction. It declares that there muſt be a 
hiring for a year, and a continuance for a year in that 
ſervice to gain a ſettlement; With reſpect to the hiring, 
in conformity to the nature and object of the act, the 
court has been critical and exact; but ſervice, from the 
nature of the thing, admits often of queſtions upon the 
circumſtances; as, Whether, the abſence was wth leave, 
from fichneſs, Sc.“ But theſe queſtions have always 
been brought to this point, Whether, the contract was put 
an end to within the year.? This cannot be done by diſ- 


miſſion of the ſervant without good and ſufficient cauſe. 


In the K. v. Ca/tlechurch there was a diſcontinuance by 
agreement, and the contract therefore determined; in 
ſuch caſe the payment of the full wages, which might be 


mere benevolence, could make no difference, The 


queſtion then is, 1s this contract diſſolved within the year ? 
The anſwer depends upon this, Has the maſter done 
right or wrong in diſcharging his ſervant for this cauſe ? 
I think he did not do wrong. The marginal note cited 
from Viner, whatever degree of authority it may be enti- 
tled to, is well warranted in principle. If the maſter 
agrees to the contraQ's going on, the overſeers, it is 
true, ſhall not take her away becauſe ſhe is with child; 
but ſhall the maſter therefore be bound to keep her in his 
houſe? To do ſo would be contra bonos mores; and, in a 
family where there are young perſons, both ſcandalous 
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and dangerous: Where a ſervant's abſence is faid to be 


purged (which is an improper expreſſion) by receiving him 
again, the receiving only explains and ſhews the nature 


of the abſence; the conſequence of it indeed is, that ſuch 


reception mult generally be conſidered as amounting to a 


_ diſpenſation, and thereby ſubjects the maſter to the pay- 


Obſervations on 
the above deter- 
mination. a 


cauſe of the diſcharge was not reaſonable. 


Aſhburft J. agreed. 
11 


Upon which Mr. Caldecott obſerves : * That whether 
« the juriſdiQion of juſtices extends to ſervants in gene- 


ment of the whole wages. But the effect of a poſitive 
act of the maſter, i. e. the diſmiſſion of his ſervant under 
2 criminal charge, ſhall never be done away by an impli- 
cation ariſing from the payment of the whole wages.— 
Willes J. This caſe differs from that of K. v. Richmond (a), 
nor is it like that of K. v. Nip in Str. 423. (5), where the 
Here, if the 
maſter had daughters, - it would not be fit that he ſhould 


keep ſuch a ſervant; though I think he could not avail 


himſelf of the authority of a magiſtrate ; the juriſdiction 
of the juſtices being confined to caſes in huſbandry. 
Both orders affirmed. Cal. Co. 


« ral, or is confined to ſervants in buſbandry ; or whe- 


e ther maſters in general may on reaſonable cauſe, by 
« their own authority, diſcharge their ſervants, does not 


« ſeem to be fully and abſolutely ſettled ; both points at 
« leaſt were queſtioned in this cauſe : All that ſeems 
« eſtabliſhed is, that a maſter may, without the inter- 


% vention of a magiſtrate, diſmiſs his ſervant for moral 


ee turpitude ; but whether he may or not for any other 
% miſcondu@ or general miſbehaviour, though there are 
« authorities to ſhew that he cannot, does not ſeem to be 
« fully ſettled. In the caſe of. Temple v. Preſcott : A wet 
« nurſe retained for a year was diſcharged by her miſ- 
«« treſs for inſolence and being ſubject to paſſion, and was 
« offered her wages as far as the had ſerved, which was 
« refufed, and an action brought for the whole year's 


«© wages: It was inſiſted on, that theſe circumſtances 


« amounted to a reaſonable cauſe to diſcharge her, and 
« that it was uſual for maſters ſo to do But by 


% L. Mansfield : * No perſon can be judge in his own 


et cauſe, and this firſt principle could not be meant 
« to be overturned by any law or uſage whatever; and 
*« the ſervant had a verdict for her whole year's wages.” 


————— 
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But although regularly the ſervant cannot be removed 
From the maſter, yet the malter may be removed from the 
ſervant; as if the ſervant hath gained a ſettlement in the 
patiſh, and the maſter hath gained none, which may often 
happen, the ſettlement of the ſervant no way depending 
upon the ſettlement of the maſter; in ſuch caſe, if the 
pariſh will remove the maſter, they cannot remove the 
ſervant; but the maſter may complain to the juſtices, 
who may compel the ſervant to go along with him.) 
any unmarried perſon not having a child or children] Unmarried per- 
E. 10 Au. Antony and Cardigan, A perſon having a 2 bizing. 
daughter, which daughter was married and ſettled elſe- 
where, hired himſelf for a year, and ſerved the year. — 
the court: He is a ſingle perſon within the meaning of 
the act, though not expreſsly within the letter of it. The 
meaning of the ſtatute was, that he might not bring any 
conſequential dama 155 to the pariſh, which he cannot 
poſſibly do here. And they held that the man, notwith- 
ſtanding he had a child, . — a ſettlement by virtue of 
that ſervices. Caſes f S. 7. Foley, 131. 5 
E. 1 An.  Furringdon and Wi itty. A ſervant hired for 
a year; ſerved half a year of the time, and married. The 
queſtion was, Whether the juſtices, on complaint of the 
overſeers, could make an order to remove him to the place 
of his laſt legal ſettlement ? —— By the court: The 
contract between the maſter and fervant was not diſſolved” 
by the marriage; and admitting it might be. diſſolved 
by an order made on complaint of the maſter, yet with. 
out that, and upon complaint of the officers only, it could 
not be diſſolved. And the marriage doth not hinder the 
ſervice ; the contract continues; and if the man performs 
his ſervice, he gains a ſettlement.' 2 Salt. 527. 
Ihe ſame reſolved. M. I 170 2. X. and Suttan, 2 Seſſ. 
C. 1211 
en 2 4 7 Waben The pauper was 
hired for a year at Hanbury; ſerved three quarters of the 
year; then married; whereupon his maſter took him be- 
tore 4 juſtice, who allowed-the maſter to diſcharge him 
for marrying within the year, but made no order in writ- 
ing. The queſtion upon this was, Whether the ſervant 
was properly diſcharged within the ſtatute of the 5 E. 
4. / 5. — By Lee Ch. J. and the court: Here is no 
| at of juriſdiction in the juſtice, having made no order 
in writing. Though the maſter might diſpenſe with the 
ſervice by parole, a juſtice of the peace cannot, who hath 
his juriſdiction by ſtatute; and every thing he does in 
| K k 4 purſuance 
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purſuance of it muſt be by order, and this is examinable 
in the court. of king's bench. Therefore the court held 
this was no diſcharge of the ſervice. - And they ſaid that 
the juſtice can only, by the ſaid ſtatute, diſcharge for 
reaſonable. cauſe z and that marriage itſelf, as ch is 
not a xeaſonable cauſe; the ſame being no offence, nor 
inconvenience to the public. Bur. Settl. Caſe 322. 
E. 31 G. 2. Bank Newton and Marton, George Ayr- 
ton the pauper, and his wife, being legally ſettled at Bank 


Neon he the ſaid. George Ayrton, on the 16th of 
tc v8 February 1738, agreed with 7% Wilcock, ſon of . Henry 


Wilcock, of Marton, by order and on dehalf of bis ſaid 
father, to ſerye the ſaid. Henry Wilcock, for a year, from 
the 24th of the ſame month of Felewary (when his father's 
then ſervant. was to go away,) at 5 guineas wages, in caſe 
the ſaid Henry Wilcock ſhould approve the ſaid terms. On 
the. 18th.of 4 ſaid February, the wife of the ſaid George 
Ayrton died without iſſue. On the 24th of the ſame month, 
the ſaid George Ayrion went to Henry Wilcock, and Heary 
aſked him, upon what terms his ſon and he the ſaid George 
had agreed ? Which terms he the ſaid George repeated, 
as above, Whereupon he the ſaid Henry Wilcock ſaid, 
that he did agree to the ſaid terms: Aud the ſaid George 
Ayrten did then enter upon and continue in the ſaid ſer- 
vice for a year. It was objected, that this man was not 
an unmarried perſon at the time of the hiring, to wit. on 
the 16th of February. Unto which it was anſwered, that 
the. contra was not complete, but a mere nullity, till the 
aſſent of the principal, (the father,) which was on the 
z4th. For:he had it in his power to diſapprove. It was 
pot. binding till his aſſent was given. For the agent only 
ated under a limited: authority. And when the principal 
did Auſſent, the ſervant was unmarried.— And by the 
court: It is clear that the hiring was on the 24th. - Far 
the, father, might have. diſſented from the conditional 
agreement made by his ſon on the 10th. And, conſe- 
guently, they held, that this hiring and fervice did gain 
a ſettlement at e ae the n, Was performed. 

Bur. Settl.. Caſ. 45 Ts 

JT. 29 G. 3. * v. Allndole. John Driftale and bis 
wife, were removed from+Lambley to Allandale, both in 
Northumberland. The ſeſſions. confirmed the order, ſub- 
ject to the opinion of the court, on the following caſe: 
In Hebruary 1786, the pauper being then an unmarried 
man, yok ring Nen or ER Was "yoo for * your 
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to ſerve Thomas Benſon at Allendale, from May-day 1786 
to May-day 1787, as a hind. It is the cuſtom in that 
country to hire married men as hinds, becauſe their 
wives are bound to perform certain ſervices for the 
maſter in time of harveſt ; and when the wife of a hind 
dies, he muſt hire a female ſervant to perform ſuch ſer- 
vices. It was in the contemplation of both the maſter 
and ſervant, and perfectly underſtood: by them at the 
time of hiring, that the pauper would marry before he 
entered upon his ſervice. After ſuch hiring, and before 
the commencement of the ſervice, he married his wife, 
the other pauper, and entered upon his ſervice a married 
man, and ſerved out the whole year a married man at 
Allendale, Chambre, in ſupport of the order of ſeſ- 
ſions, was ſtopped by the court. ——Zr/tine contra (inter 
alia) contended, that the time when the ſervice commences, 
and not the ime of the hiring, is the criterion by which 
the court is guided in determining whether or not the 
caſe» comes within the ſtatute. ——By L. Kenyon Ch. J. 
The principle on which this queſtion muſt be decided 


has been long ſettled. And he cited the above caſes of 


Farringdon v. Witty, and Bank Newton v. Marton, and 


ſaid, that in thoſe caſes the court ſeemed to think, that 


the time to be attended to was the time when the contract 
«vas made, which has ever ſince been confidered as the 
rule. Buller J. ſaid, That neither the cuſtom of the 
country nor the agreement between the parties went to 


compel this pauper to marry before he entered upon this 


ſervice; he was at liberty to do ſo or not as he pleaſed. 
The cuſtom of the country only amounts to this, that part 
of the ſervice is to be performed by a female; it is there- 
fore indifferent to the maſter whether the ſervant be 
married or not, becauſe if he be ſingle, he muſt hire ſome 
female to perform thoſe ſervices, Both orders 
affirmed. Durnf. and Ha, 3 V. 382. 

And in the ſame term, in the caſe of K. v. Stannington, 
the ſame point came in queſtion, but, in conſequence of 
the above determination, was given up without argu- 
ment. Durnf. and Zaft, 3 V. 385. Pg Ni 

Shall be lawfully hired into any pariſh or town for one year] 
Theſe words do introduce one great ſubject of debate; 
namely, What ſhall be deemed a ſufficient hiring for a year 
within theſe ſtatutes, by virtue whereof a 1 (hall be 

entitled to gain a ſettlement ? Concerning which it hath 


N. 9 


been reſolved as follows : 
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M. g An. Dunsferd and Ridgwick. A perſon was 


hired for half a year, and after that was hired again for 
another half ycar, with the ſame perſon, and thereupon 


ſerved a year in one continued entire ſervice, but by feve- 


ral. birings,—By the court: It ought to be one entire con- 
tract and one entire ſervice; the one is required by the 
ſtatute, as well as the other. If a ſervice under ſeveral 
contracts ſhall gain a ſettlement, one that ſerves by the 
month, by the week, or by the day, may, if he continues 
a year, gain a ſettlement. One may hire by the day for 
charity; but there is danger of being chargeable in 


hiring ſuch a perſon by the year. Fot ſuch a term as a 


year, it is not ſuppoſed a maſter would hire one, unleſs 
able of body, and ſo a perſon not ny to become charge- 
able. - 2:Salk, 538. | 

AM. 12 An. Horſham and Shipley. A — was hired 
from May- day to Lady: -day, then from Lady-day to May- 
day; and ſo on again in like manner for another year. 
be queſtion was, Whether this gained a ſettlement? 
—And the court were of opinion it did not; for they 
ſaid the hiring mult be for a year. . Foley, 134. 

H. 11G. 3. Great Salkeld and Lowther. - Two Juſtices 
removed Catherine Nichslſon from Great Salkeld in Cumber- 
land to Lowther in Weſtmorland e And the ſeſſions confirm 
their order, ſubject to the opinion- of the court of king's 
bench, on the following caſe : The pauper was hired to 
William Thompſon of Hackthorpe-hall in the pariſh of Low- 
ther from M hitſuntide to Martinmas ; and again was hired 


to the ſaid Thompſon, at Hackthorpe, for the ſucceeding half 


year from Martinmas to Whitfuntide, following; and in 
purſuance of thoſe hirings ſerved the ſaid William Thompſon 
at Hackthorpe aforeſaid, for the complete year, without 
leaving her ſervice ; yy received two half years' wages. 
It was further ſtated, that the uſual cuſtom of hiring ſer- 
vants in Cumberland is from half year to half year: That 
it hath been the invariable practice of the quarter-feſſions 
of Cumberland, as long as can be remembered, to adjudge 
that the ſaid hiring for two ſucceſſive half years, and ſer- 
vice in purſuance thereof for one whole year, with the ſame 
rſon and in the ſame place, ſhould be a ſettlement under 
the ſeveral aQs of parliament made relating to the poor. 


It was moved to quaſh theſe orders, as here was 


no hiring for a year. Mr. Wallace was to have ſhewed 
cauſe, on behalf of the pariſh of Great Salleld; but he 
candidly as chat the arders could not be 5 
: >.” podte 


Poor, (Settlement by ſervice.) 

ported, there being no hiring for a year. Burr. Settl. 

H. 24 G.2. Wincaunton and Crediton. A boy of ſeven- 
teen, born in Wincaunton, offered himſelf to ſerve Samuel 
Williams of Charleton Horethorne ; who hired him to ſerve 
him in huſbandry, and agreed to give him meat, drink, 
waſhing, lodging, and clothes, when wanted; but no 
particular time was agreed on, and the pauper appre- 
hended his maſter might have been off, or he might have 
gone away from him, at their pleaſure : Nevertheleſs: there 
was no agreement for that purpoſe. The boy continued 
and ſerved him in Charleton Horethorne two years and an 
half. - By the court: He gained a ſettlement there, by 
this ſervice. A general hiring is a hiring for a year. 
And here are no circumſtances in this caſe to ſhew an 
intention to the contrary, or to vary it from the general 


rule. The mere apprehenſion of the pauper doth not do 
it. Burr. Settl. Caf. 299. 


E. 33 G. 2. Handley and Berwick St. John's. The 


$07 


Ceneral hiring 
i-nplies hiring 
for 4 Year, 


pauper, ſettled at Handley, happening to meet Mr. Jones, - 


head-keeper of Riſbmore Lodge in the pariſh of Berwick 
St. John, who had then lately parted with one Edward 
Hill, who had been for many years one of his ſervants 
or under-keepers, at the wages of 31. a-year and a keep- 
er's hvery, beſides meat, drink, and lodging; the ſaid Mr. 
Jones addreſſed the pauper thus, Do you like the life of a 
keeper ? Which being anſwered in the athrmative, he ſaid 
further: Then go into Ned Hill's place, and you ſhall 
want ho encouragement. Accordingly he went, and con- 
tinued in the ſervice for three years, and received three 
years“ wages. The queſtion was, Whether this conver- 
ſation amounted to a hiring for a year, fo as to gain a ſet- 
tlement? lt was urged, that a hiring generally is hiring 
for a year, and that the law knows no other ſervant but 
one for a year; and that this has an expreſs reference 
to AilPs ſervice, which was for a year: On the con- 
trary, it was argued, that here was no actual hiring at 
all; and none can ariſe, by implication, from the bare 
{ſervice alone; and that the reference to Ned Hill's ſervice 
relates to Hi/s work only, and not to his contract. By 
L. Mansfield and the court: This man ſerved three years, 
and received wages accordingly. But it is objected, that 
he was never hired at all. It is admitted, that if he was 


hired at all, it would by law be a hiring fora year. And 


upon the [tate of this converſation, it is a clear hiring 
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for Hill was a hired ſervant. And therefore it was ad. 


Judged, that the pauper thereby gained a. lettlement. 


Burr. Settl. Caf. 502. 

M. 14 G. 3. Bang ſtole and Stockbridge. The pauper 
Aaron Alexander was hired to one Michael Nicholas of the 
pariſh of Wanfton, to ſerve him as a boot-ketcher, and oc- 
caſionally as a poſt-chaiſe driver, no term for which he was 
to ſerve being mentioned. He went accordingly into the 
ſervice, and continued in it for one year; and. was, during 
that time, found by his maſter in meat, drink, and lodg- 
Ing there, but received no wages for ſuch ſervice. He was 
afterwards hired to Zohn Watts of Baſing ftoke to be a chaiſe- 
driver, but no term was mentioned: He ſerved him for a 
year there, being found by him in meat, drink, and lodg- 
ing, but received no wages. He thought himſelf at liberty 
to leave either of theſe maſters whenever he pleaſed. And 
ſeveral witneſſes proved that the cuſtomary manner of en- 
gaping chaiſe-drivers is as the pauper depoſed, and that 
the maſters and drivers think themſelves at liberty to part 
whenever they pleaſe. L. Mansfield was abſent. 'The 
other three judges were of opinion, that this was a ſufficient 
hiring for a year. A general indefinite hiring is a hiring 


for a year, unleſs ſomething appears that may raiſe a pre- 
| ſumption to the contrary. And nothing is here ſtated, 
which limits the hiring, or ſhews that it was meant to be 


for leſs chan a year, Burr. Settl. Caf 1 57 
M. 16 G. 3. Mangotsfield and Bath den. The pau- 


per was hired to % Giles a barber in the pariſh of Si. 
Job in the town of Devizes, to ſerve him as a journey- 


man barber ; who was to give him meat, drink, and lodg- 
ing; but in lieu of wages he was to have the Chriſt 
mas boxes; but no time was ſtipulated during which he 
ſhould ſerve. And upon theſe terms he lived with him for 
four years; but thought himſelf at liberty to leave his 
maſter when he thought proper. Afterwards he was hired 


to John Bedford an innkeeper at Mangotsfield, to ſerve him 
in his ſtable; who was to find him meat, drink, waſhing, 


and lodging, but no wages, other than what he ſhould re · 
ceive as perquilites of the ſtable; and no time was ſtipulated 


during which he fhould ſerve; And he apprehended, that 
his maſter might have turned him off, or he might have 


gone away from him, at their pleaſure. From the time 
that the pauper began to ſerve the faid Joh Bedford to 


the time at Which he left him, was ſixteen years. Dur- 


ig which time he-leit * ons Joebn Bedford ſeveral times 
at 
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at his pleaſure. But from the time of his firſt going into 
the ſervice, he was with the ſaid John Bedferd two years 
and upwards without leaving him at all; and at the end 
of the ſaid term of ſixteen years, he was with him for 
three years together without interruption. The coun- 
ſel who were to have argued this to be no ſettlement at 
Mangotsfield, gave up the point as inſupportable. Burr. 

Settl. Caf. 823. C | 
Alſo in the caſe of K. v. Worfield. H. 34 G. 3. The 
ſeſſions confirmed an order of removal by which Hannah 
Phillips was removed from St. Leonard in Bridgenorth to 
Weorfield, both in Salop ſubject to the opinion of this 
court on the following caſe: H. Phillips was born in 
 Worfield, where her father's ſettlement was; about fax 
years ago ſhe went to live with A. Smith in St. Leonard in 
Bridgenorth, and ſerved him near a year, but was not hired 
to him as ſhe knows of. While the lived with the ſaid 
Andrew Smith, John Jones of St. Leonard met with her, 
and taking her into his houſe, aſked her if ſhe were hired 
again to Smith ? ſhe anſwered, that ſhe was not. Jones 
then aſked her if ſhe would come and live with him and 
take care of his child ? to which ſhe conſented, and ſoon 
after ſhe went to him; a few days after ſhe had been with 
Jones, he told her he would find her meat, drink, and 
clothes, and aſked if ſhe would be ſatisfied with that? 
fhe told him ſhe ſhould 3 he ſaid he would have given her 
money, but that it was better for her to have clothes, as 
ſhe was conneRed with bad friends, who would take her 
money. She went to Jones at Chrifimas, and lived with 


him about two years and an half, leaving him in May, 


when her miſtreſs told her that her child was then old 
enough not to require any further attendance, and diſmiſ- 
fed her. She ſaid, in her own opinion ſhe was at liberty 
to have left Jones at any time.—L. Kenyon Ch. J. It has 
been ſo long ſettled that a general hiring is a hiring fora 
year, that it ought not now to be controverted. In my 
opinion the hiring in this caſe was a hiring for a year ; the 
eircumſtance of the pauper's going away in the middle of 
a year, does not ſhow that this hiring was not of ſuch a 
deſcription: for it was competent to both parties to put 
an end to the contract whenever they pleaſed, and here 
they did diflolve it in the middle of a year. It is much to 
be wiſhed that in caſes of this kind the juſtices at the 
ſeſhons would draw the concluſion, and ſtate it as a 
fact whether or not there was a hiring for a years The 
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other judges concurring, both orders were quaſhed; . 


Durnf. and Eaſt, 5 V. 506. Fey 

M. 10 G. 3. 22 and Dedham, The pauper Sa- 
muel Bolton was hired to Jahn Maſon of Dedham, to ſerve 
him in the buſineſs of a plumber and glazier, at the wages 


of fix ſhillings a-week, board, lodging, and waſhing, ſummer 


and winter. He ſerved under that agreement for eleven 
mornths;- when his maſter, having taken an apprentice, 
informed him, that he muſt lodge out of his houſe. Upon 
which, the pauper demanded 6d. ,a-week more; alledg- 
ing, that he would otherwiſe quit the ſervice. He con- 
tinued to receive the additional 6d. a-week till after the 
Expiration of the year. And the pauper, by the aforeſaid 


hiring, apprehended he was bound to ſtay with his maſter 


a year. It was objected, that here is nothing ſtated 
that imports a contract for à year; and conſequently, the 
pauper was not bound to ſerve a year, whatever he himſelf 
might apprehend concerning it. — Unto which it was 
anſwered, that a general hiring is a hiring for a year. 


The mention of 6s. a-week is only to aſcertain the rate 


of the wages, but doth not mean to conſider the ſcrvice 
as a weekly fervice z and as the wages in this trade are 
higher in winter than in ſummer, the words ſummer and 
winter ſhew that this was intended to be a continued con- 
tract for both thoſe ſeaſons; and that by fixing the wages 
to be the ſame in both, it was underſtood by both parties 
to be a contract for the whole year. But it is, at leaſt, 
an indefinite contract; and an indefinite contract is a con- 
tract for a year.— By L. Mansfield and the court: There 
muſt be a hiring ſor a year; either in law, or in expreſs 
words. I he words do not expreſs it: And here is a 
circumſtance ſtated, which deſtroys the preſumption 
of its being a general hiring for a year; namely, that 
the ſervant demanded an additional ſixpence a-week, 
alledging that he would otherwiſe quit the ſervice, and 
the maſter's complying with this demand ſhews that 
neither of them at that time thought the contract origi» 
nally made between them was binding for a year, Burr. 
Settl. Caf. 653. 3 2 
MH. 16 G. 3. Cavendiſh and Clare. The pauper, be- 
ing a journey man miller, at Micbaelmas 1768, let himſelf 
to Elizabeth Stammers of Clare by the month, at the wages 
of 8s. a-month, and was at liberty to depart from his ſaid 
ſervice at a month's wages, of a month's warning. And 
at the time of hiring it was agreed between the pauper 
| an 
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and the ſaid Elizabeth Stammers, that if be continued in 


her ſervice till harveſt time, he ſhould be at liberty, du- 


ring the harveſt month, to let himſelf to any other perſon 
for the harveſt month. He continued five years in the 
ſervice of the ſaid Elizabeth Stammers, and during that 


time conſtantly let himſelf to ſome perſon or other for the 
harveſt, and received the common wages of 8s. from his 
ſaid miſtreſs for the harveſt month in each year; and paid 


her one moiety of the wages earned at ſuch harveſt, an- 
nually, and during his ſervice with his faid miſtreſs; but 
generally, at the 'end of every month, and ſometimes 
weekly, received his wages of 8s. a-month, or in that 
proportion. And he conſidered himſelf as a monthly 
ſervant, and at liberty to leave his miltrefs at the end of 
any month, on payment of a month's wages, or giving a 
month's warning, according to the firit agreement. 'This 
point was given up by the counſel as indefenſible; the 


ſaid hiring being only a hiring by the month. Burr. 


Settl. Caſ. 819. | 

E. 28 G. 3. K. v. Newton Toney. William Slater and 
his wife and children were removed from Harbridge to 
Newton Toney. The ſeſſions confirmed the order, and 
ſtated the following caſe : — That S/ater went into the 
pariſh of Newton Toney, to one Poſians, a publican there, 
who had before employed him three times to- go into 


Shropſhire with ſome hounds ; and on his return from the 


laſt journey, he agreed to live with Peſtans as oſtler, at 
48. 6d, per week, and continued with him as oſtler for 
one year and a half, and then went away: Before his 
departure, on demanding his wages, Poftans alleged, that 


as he had received vails, 4s. 6d. a-week would be too 


much; where upon he agreed to accept after the rate of 
Iol. a- year, in lieu of 48. 6d. per week. He then left his 


ſervice, and lived elſewhere for five or {ix months, when 


he returned to Newton Toney, and agreed with Po/tans to 
ſerve him again as his oſtler, as he had done before, at 

pereweek, which was about 10l. a-year, and which he re- 
ceived when he aſked for it: under the latter agreement 
he lived one year and a half, but thought himſelf as a 


weekly ſervant, and at liberty to leave his ſervice at any 


time. Burrough contended, that the firſt hiring in New - 
ton Toney was a general hiring, and as the pauper ſerved 


more than a year under it, he therefore gained a ſettle- 


ment. Marſbal, Serjt. and Portal, contra, were ſtopped 
by the court, —Aſbhurſ J. The caſe of . v. Dedham above 
) | . | is 
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- is much ſtronger than this. It is impoſſible to diſtin- 
guiſh the two caſes upon principle : here the pauper hired 
himſelf as an oſtler at 4s. 6d. per week, but that cannot 
be conſidered as a general hiring; and if either party had 
choſen to diſſolve the contract before the end of the year, 
no action could have been maintained by the other. —Bul- 
ler J. This cafe is not ſo ſtrong as that of K. v. Dedham, 
for there the expreſhon ſummer. and winter ſhewed that 
the party had it in contemplation to coritinue a year in the 
ſervice. Here the hiring is merely at ſo much per week : 
now if there be any thing in the contract to ſhow that the 
hiring was intended to be for a year, there a reſervation 
of weekly wages will not control that hiring ; 'but if the 
payment of weekly wages be the only circumſtance from 
which the duration of the contract is to be collected, it 
muſt be taken to be only a weekly hiring, and this hiring 
is of that kind—Groſe J. Conſidering the ſituation of the 
pauper, and what paſſed at the time of entering into this 
contract, this appears not to be a hiring for a year: the 
pauper was hired in the character of. an oftler at 4s. 6d. 
per week; now that circumſtance, alone ſhews that he 
was not likely to continue a year. Beſides that, it ap- 
pears that he actually left his ſervice in the middle of the 
year, which ſatisfies me that it was not intended by the 
parties to be a hiring for a year. Rule abſolute. Durnf. 
and Zaft, 2 V. 453. 

T. 28 G. 3. K. v. Odibam. The pauper went to live 
with one Rhodes, of St. Mary, Lambeth, livery ſtable- 
keeper, and poſt-chaiſe letter, as under- oſtler at gs. per 
week, without fixing an: time for the expiration of ſuch 
ſervice. Some time after he had been there, a poſt-boy 
went away, and the pauper was by his maſter turned over 
to take his place at 38. per week, and the money he could 
get from the perſons he drove. He remained in ſuch 

ſervice upwards of two years, and more than one in the 
laſt employment as poſt-boy; during the whole time he 
found himſelf victuals, and lodged in a loft belonging to 
his maſter in the yard. Some time after he left the ſaid 
ſervice he returned to it again, when Rhodes told him he 
might go to work, and then remained one year under that 
agreement. Some time after he left the ſervice, he re- 
turned to it a third time, in or about February, as an odd 
man, without wages, and continued under this laſt agree- 
ment till three weeks aſter Chriimas When he firit 
went, he ſaw and had ſome converſation with the me” 
8 Oltler, 
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oſtler, and was ſome days about the yard before he entered 
into any ſervice; he then aſked his maſter Rhodes for his 
place, who told him he might have it. The pauper and 
his wife were removed from Odiham to Lambeth, which 
the ſeſſions quaſhed on appeal. A rule was obtained to 
ſhew cauſe why the order of ſeſſions ſhould not Be quaſh- 
ed. But it was given up as having been determined in 
the above caſe of K. v. Newton Toney. —Per curiam, Rule 
diſcharged. Durnf. and Eaſt, 2 V. G22. 

M. 25 G. 2. lam and Tutbury. Rowe Port of the pa- 
riſh of Ilam, eſquire, hearing that the pauper was a likely 
boy to ſerve him as his poſtilion, ſent to the pauper's father 
to have him upon liking. After the pauper had ſerved 
Mr. Port eight weeks on liking, Mr. Port hired him for a 

ear to commence from the beginning of the ſaid eight 
weeks. He ſerved Mr. Port in the ſaid pariſh of Ilam a 
year (including the eight weeks) and ten days, and no 
longer—By Lee Ch. J. This caſe differs from, all the 
former caſes. In Lidney and Stroude (a), the firſt hiring 
was conditional, for a quarter of a year upon liking 3 and 
if they did like each other, then to continue for a year : 
Yet it was holden a good ſettlement, as they did like each 
other; and the year's ſervice was performed. In New 
Windſor and Chipping Wycombe (b), it was uncertain, 
till the end of the year, whether the hiring would be 
for a year, yet happening ſo in event, it was held 
good. In the preſent cafe, the commencement of the 
hiring was eight weeks after the boy had been upon 
liking, with a retroſpect to his firſt coming into the 
ſervice. Now a man cannot ſerve from a day. paſt. 
Mr. J. Feſter thought the caſes of Lidney and. Stroude, 
and of Chipping Wycombe and New Windſor, had car- 
ried the. matter as far as poſſible; and if they were 
new queſtions, he ſhould doubt of . thoſe reſolutions : 
But both theſe were hirings for a year, previous: to the 
ſervice; and the conditions were performed. He ob- 
ſerved alſo, that the ſafeſt way is to adhere ſtrictly to the 
words 6f the aCt of parliament; for refinements upon 
theſe queſtions have produced infinity of queſtions and 
difhculties. And the court were of opinion, that the pau- 
per by virtue of this hiring gained no ſettlement in Lam. 
Bur. Settl. Caf. 304. | 


. 


— 


1 J TOE. * 


ta) Pop, this fame title. 3) Pb, this faine tile, 
Vol. III. LI 1 oY my . 17 


— 
— 


Hiring for a 
year, part f 
which was then 
paſt, gains no 
ſettlement, 


= — — » 
2 — * — by 
— lus : 


514 Poor. (Settlement by ſervice.) 

E. 17 G. 3. | Cheſhunt and Hoddeſdon. Caſe ſpecially 

10 ſtated, That Anne Hickley went to one Mr. Year's at 

Hoddeſdon to inquire for a place, where ſhe continued for 

about three weeks on liking, without any terms being 

talked of, when her aunt came and let her for a year for 

41. to commence from the day ſhe firſt came into the ſer- 

vice : under which hiring ſhe ſerved a year, including the 

three weeks, and received her whole year's wages ; that 

till her aunt came no agreement of any ſort was made, 

and that ſhe thought herſelf at liberty to go to any other 

place, if one had offered. —— Wallace was to have 

ſhewed cauſe in ſupport of this hiring, but acknow- 

ledged, that after the above caſe of K. v. am, he could 

not maintain that a retroſpeCtive hiring was good. Cal. 

Caſ. 23. 

Alſo in the caſe of K. v. Marton, E. 31 G. 3. Ralph 

Dowhurſt and his wife and children were removed from 

Marton to Singleton. The ſeſſions diſcharged the order, 

ſubject to the opinion of the court on the following caſe : 

Tt was admitted that the pauper's original ſettlement was 

in Singleton. When he was about 18 or 19 years of age, 

he went into the ſervice of V. Fiſher in Marton, and ſtayed 

about a fortnight or three weeks without any hiring or 

agreement of any kind being made between them. The 

pauper's father then made an agreement with Fiſber for 

the pauper to ſerve him for a year at 28. 6d. per week. 

The time he had then ſerved was to make a part of and 

be reckoned in the year. He ſtayed in Fiſher's ſervice 

upwards of 15 months from his firſt coming, and 

received his wages according to the above agreement. 

A rule having been obtained to ſhew cauſe why 

the order of ſeſſions ſhould. not be quaſhed ; Beareroft, 

who was to have ſhewn cauſe, admitted, that the order 

of ſeſſions could not be ſupported, becauſe (by the above 

caſes) a retroſpective hiring was not ſufficient.— Rule 

abſolute.—Order of ſeſhons quaſhed. Durnf. and Eaſt, 

V. 257 | 

Hiring for 11 ; T. 30. Ranton and Haughtcn. Order ſpecially ſtated. 

months gains no pet: Evans was hired with Ralph Trubſhaw of Haughton 
ſettlement. rom Aſb Wedneſday till Chriſtmas, and ſerved him that 

time. Then he went away from him, and ſtayed with his 

father in Ranton for about a week. Then he returned to 

the ſaid Trub/baw, and was again hired with him for 11 

months, and ſerved him the ſaid 11 months. Then de- 


parted from the ſaid Trub/haw, and took his clothes with 
TE « 1 bim, 
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him, and was abſent one week. Then he returned to the 
faid Trubſbatu, and was hired with him for 11 months, and 
accordingly ſerved him; and then left that ſervice, and 
. went to his father in Ranton, and ſtayed about one week. 
Then the ſaid John Evans ſerved one John Sutton of 
Haughton aforeſaid for about three weeks; then returned to 
Ranton aforeſaid, and ſtayed for about a week: And then 
returned to the ſaid John Sutton, and hired with him for 11 
months, and ſerved within a fortnight or three weeks of 
the laſt 11 months; where, by agreement with the ſaid 
Sutton, to avoid a ſettlement in the pariſh, of Hazy /hton 
aforeſaid, he left him, took his clothes, and went into the 


pariſh of Gne/all, and there continued about a week; then 


returned to the ſaid Sutton, and continued with him ſo 
long as to make up his ſervice of the laſt 11 months; and 
three weeks before Chriſtmas, the ſaid John Evans hired 
himſelf again to the ſaid Sutton, for another 11 months, 
and ſerved him from that time till within three weeks of 
Michaelmas following, and then came away and married. 
The queſtion was, Whether theſe ſeveral hirings were ſuf- 
ficient to gain a ſettlement in the pariſh of Haughton ? 
— Parker Ch. J. ſaid, this was an apparent fraud, and dif- 
ferent from all the other caſes. Pratt J. ſaid, I doubt we 
muſt take the law to be, that there muſt be a hiring for a 
year, and a ſervice for a year: Here the ſeſſions have 
found it ſpecially, and there is neither hiring nor ſervice 
for a year: And ſuppoſe a man that lives in a pariſh 
encumbered with poor hires a- ſervant for 11 months 
only, purpoſely, by way of caution, to prevent a charge 
upon the pariſh, the intent is lawful, and how can ſuch 
hiring and ſervice gain a ſettlement? And as to the 
matter of fraud, if there is any, the juſtices of the peace 
are judges of that. Fyre J. was of the ſame opinion of 
Pratt J. ( Powis J. being abſent). Afterwards, in Eaſter 
term, after long debate and conſideration, the opinion 
of all the court was, That thefe hirings and ſervice in the 
pariſh of Haughton were not ſufhcient to gain a ſettle- 
ment: and though ſuch hirings as in this caſe do defeat 
ſettlements, yet if that is a miſchief, it is to be remedied 
by the legiſlature, and not by the court, which is to judge 
on the law as it ſtands. Fol. 137. Str. 83. 10 Med. 
Tf ” 
7. 30 & 31 G. 2. Milwich and Creyton. Thomas 
Thacker was hired at Milauich for 11 months for 41. 10s. 
and it was agreed between him and the maſter, that he 
ſhould give in a month's ſervice, beyond the 11 months. 
| L12 He 


j 
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He ſerved the 11 months, and alſo the given · in month, 


except the laſt three days, and he could not ſay whether 


he ſerved them or not; but he received the whole 41. 108. 


wages. It was moved to quaſh theſe orders; becauſe this 
was not @ hiring for a year, being only for 11 months; 
nor a ſervice for a year, becauſe three days are wanting 
at the end of it. But the court were very clear, that this 


agreement is a manifeſt contract to ſerve for a year, not- 


Hiring for 11 
months and then 
en an end gains a 


ſettlement, + , 


withſtanding the form of expreſhon (which by the way 
they conſidered as an attempt to prevent the man's gain- 
ing a ſettlement, by a very paltry evaſion). The real 
queſtion is no more than whether 11.and 1 make 12? 
There are no particular technical words neceſſary to make 
a hiring for a year. The ſubſtance of this agreement is, 
to ſerve 12 months, for 41. 10s. And what ſignifies the 
variation of expreſſion? Every contract to ſerve is a con- 
tract to ſerve for a year, unleſs there be ſomething to ex- 
plain it otherwiſe ; and certainly there is nothing here to 
explain it otherwiſe. And no action could have laid for 
the wages, till the end of the whole 12 months. And as 
to the ſervant's going away three days before the end of 


the year, the ſtate of the fact doth not ſupport the objec- 


tion. He could not ſay whether he did or not. But he 
received the whole 41. 10s. wages; which at leaſt ſeems 
to imply the maſter's conſent or permiſſion. Burr. Seti. 
C, 433. 

H. 298.3. T. v. Macclesfield. George Bika and his 
wife, and on, William, Sarah, and Mary, their children, 
were removed from Macclesfield to Wildboarclough, both in 
Cheſhire. On appeal the ſeſſions vacated ſo much of the 
order as related to the ſettlement of all the paupers except 
John, ſubject to the opinion of the court, on the following | 
caſe: That the pauper George Dean being ſettled in Wild- 
boarclough, was hired by Francis Berwick, late of Maccle/- 


Feld, button · maker, for 11 months, at 10 guineas wages: 


At the end thereof, he and his maſter ſettled his wages for 
11 months, and his maſter gave him half a guinea over, 
faying that he had been a good ſervant, and added, “ Yon 
&© may as well ſtay on an end in your place; the place ſuits 
« you, and you ſuit the place.” The pauper's anſwer 


Was, Very well, fir, I have no objeQtion.” And he 


continued to follow his maſter's buſineſs near three years. 
The pauper being at Birmingham with his maſter's cart, 
was taken ill, and ſtayed there ſome time, which occa- 
ſioned him to loſe his ſervice. His maſter uſed to give 
him money occakbonally during his ſervice, but the 1 
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kept no account himſelf. A few days after his return 


from Birmingham, his maſter ſettled with him, he did not 


know in what manner, but ſuppoſed the money was 
right, and thought his wages would come to about 4s. 
a-week. It did not appear that the pauper or any of his 
children (except John) had gained any ſettlement in any 
other place. —- By L. Kenyon Ch. J. It is clear, that 
there muſt either be an expreſs or an implied contract for 
a year, in order to give the ſervant a ſettlement. An 
expreſs hiring for 11 months will not confer a ſettlement, 
unleſs the ſeſſions find that it was fraudulent, and that a 
year's ſervice was intended, though 11 months only-were 
expreſſed, as in the above caſe of K. v. Milauich, where 
there was an hiring for 11 months, with an agreement 
to give in another month's ſervice, Now in this caſe the 
firſt hiring for 11 months was not ſufficient to confer a 


fettlement; but when that time was elapſed, the maſter. 


told the pauper that he might as well ſtay on an end: 
which in that part of the country means an indefinite 
time. 'This ſecond hiring therefore. muſt be confidered 
as a general hiring, which the law conſtrues to be an 
hiring for a year. As to this expreſſion referring to the 
time for which the pauper was originally hired, it is too 
refined ; it only referred to the nature of tne ſervice in 
which he was before engaged. 'Then if we conſider the 
wages for which the pauper ſerved under the ſecond 
agreement, it negatives the idea that the parties con- 
tracted for another 11 months for the ſame definite ſum 
which the pauper received under the firſt agreement; for 
it is ſtated that he received about 48. a-week, which does 
not amount to the ſame apportionment of wages. Ab- 
hurft and Groſe Js. concurring Order of ſeſſions con- 
hrmed. Durnf. and Eaft, 3 V. 76. 
E. 31 G. 3. K. v. Birdbroke. Two juſtices removed 
M. Meere and his wife and children from State by Clare, 
Suffolk, to Birdbroke, Eſſex. The ſeſſions confirmed the 
order, and ſtated the following caſe : 'The pauper be- 


Hiring at 38. per 
week the year 
round gains a 
ſettlement, 


ing ſettled at Birdbroke, was hired by J. Olley, farmer at 


Stoke, at 38. per week the year round; each was to be at 
liberty on a fortnight's notice, but the pauper was not to 
go away at ſeed-time, hay, or harveſt. He ſtayed in that 
ſervice a year at Stoke, and received his wages at different 


times whenever he pleaſed. ——— . Haywood argued in 


ſupport of the order of ſeſſions. Arſtine and Hay, contra, 
were (topped by the court. — L. Kenyon Ch. J. faid, No 
doubt can be entertained on this caſe. It does not even 
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reſt on a general hiring, for this was an expreſs contract to 
ſerve the year round. But it is ſaid that this cannot he con- 
ſidered to be a hiring for a year, becauſe there was a reſer- 
vation of weekly wages, and becauſe each party was to be 
at liberty to put an end to the agreement on giving a 
fortnight's notice; but whether the wages be to be paid by 
the week or the year cannot make any alteration in the du- 
ration of the ſervice if the contra were for a year. This, 


therefore, was a contract for a year at ſo much a-week, 


Hiring for a year 
with liberty to 
be abſent during 
the harveſt 
month, gains no 
ſettlement. 


Hiring for a year 
with liberty to 
be abſent a 
month in the 
militia gains a 
kttiemeat. 


with liberty to quit at any time, except ſeed, hay, or bar 
veſt time, on giving a fortnight's notice; but the power 
of giving notice makes no difference, for it has been held 
that an agreement to leave the ſervice on giving a month's 
warning did not defeat the ſettlement.— The other judges 
concurred. Both orders quaſhed. Durnf. and ZEoft, 
4 V. 245. | 
H. N. G. 2. Biſbop's Hatfield and Saundridge. A man 
was hited ſrom Michaelmas to Michaelmas, for 51. wages, 
with liberty to let himſelf for the harveſt month to any 
other perſon.” He ſerved till the harveſt month, and then 
hired for that month, and received wages for it During 
that month he brewed for his maſter, and lodged in his 


maſter's houſe at Saundridge during the whole year; and 


ſerved out the remainder of his time, and received his 51. 
wages.—By the court: This is. in effect only hiring for 
11 months; and the harveſt month is the principal month 
of the year. It is ſafeſt to keep to the ſtatute. If we 
allow this, we ſhall not know where to ſtop. Burr. Sertl. 
Caf. 439. | 
T. 13 G. 3. Old Sodbury and Weſterleigh. The pauper 
William Ayliff was hired for a year to Anne Tyler of Old 


| Sodbury to ſerve her for a year, but at the ſame time he 


told her that he was in the militia, and he might be ab- 
ſent about a month in the year to attend on that duty, but 
that he would pay a man to ſerve in his place, or elſe he 
would make her an allowance out of his wages for the 
time he ſhould be abſent. He entered accordingly on his 
ſaid ſervice with the ſaid Anne Tyler, and ſerved her till 
the month of May following, and "46 joined and attended 
the militia for thirty days, and afterwards returned to his 


ſaid ſervice with Anne Tyler, and continued therein until h 


the end of his year, and then made her an abatement of 8s. 
out of his wages for the time he was abſent out of his ſer- 
Vice. It was argued, that this gained no ſettlement, 
becauſe here was no hiring for a year. It is true, indeed, 
that the words are, to ſerve her for a year; but a hiring 
for a Year, with liberty to be abſent for a month, is really 

only 
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only a hiring for 11 months; and when a part of the year 
is excepted out of the original contract, no ſettlement can 


be gained. Now here it was ſtipulated at the time of the 


hiring 3 it was part of the original contract, that he might 
be abſent about a month in the year. In ſupport whereof 
was Cited the above caſe of B/hop's Hatfield, where liberty 
for the ſervant to let himſelf to any other perſon during the 
harveſt month was holden to make it no hiring by the 
year. Unto which it was anſwered, that this was a 
good hiring for a year. It is poſitively ſtated, that he wag 
hired to Anne Tyler for a year, to ſerve her that year. 
And what follows is not repugnant to this poſitive ſtate of 
the fact: It amounts only to an agreement to diſpenſe 
with his perſonal ſervice for about a month, upon the 
terms he propoſed in cafe ſuch an event ſhould happen, 
The caſe of Biſhop's Hatfield was a hiring from Michael» 
mas to Michaelmas, with liberty to let himſelf for the har- 
veſt month to any other perſon ; which was, undoubtedly, 
only a hiring for 11 months, and no relation at all ſub- 
| ſiſted between the maſter and ſervant during the harveſt 


month. Whereas, here, it was contingent, aud the man 


was to ſerve the whole year if the contingency did not 
happen. And he actually did ſerve the whole year, ex- 
cept theſe thirty days, and made a proportionable abate- 
ment out of his wages. Here was an alternative: It 
might have happened that he had not been called out to 
ſerve in the militia within the compaſs of his year. —— 
L. Mansfield was not in court, Mr. J. A/on thought this 
caſe diſtinguiſhable from that of Biſhop's Hatfield : That 
abſence for a particular time, with the maſter's leave, not 
agreed for at the time of hiring, doth not diſſolve the con- 
tract: But in the caſe of Biſhop's Hatfield the original hiring 
was with liberty to let himſelf for the harveſt month to 
any other perſon, 'This made a clear chaſm in the original 
contract. It was plainly a hiring for leſs than a year. 
In the preſent caſe a man is hired for a year, to ſerve for 
a year, but mentions an event that might happen of his 
being called out to attend his militia duty; and told his 
miſtreſs, that if it ſhould ſo happen, he would either pay a 
man to ſerye in his place, or make her an allowance out of 
his wages. This js not a chaſm in the contract, but a diſ- 
penſation with the preſent ſervice. Mr. J. Wiles pre- 
miſed, that ſettlements ' ought to be favoured; and that 
militia-men ought not to have any additional hardthip put 
upon them, if it can be avoided. However, he could: not 
help thinking, that the caſe of Biſbop's Hatfield was very 
like the preſent caſe, and that the abſence was as much 
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part of the contract in the one caſe as in the other. If 
the miſtreſs did not expreſsly agree to it, ſhe at leaſt ac- 
quieſced. Indeed, in the preſent caſe the ſervant agreed 
Either to find a ſubſtitute, or to abate out of his wages. 
Now this was at the election of the miſtreſs: And ſhe 
diſpenſed with his abſence, upon an abatement out of his 
wages. Upon this diſtinction, and this only, I would 
for the advancement of ſettlements, diſtinguiſh this caſe 
from that of Biſhop's Hatfield. — Mr. J. Afbhurft ſaid, 
That in a cafe which might affeQ a vaſt number of militia 
men, he was for leaning in favour of their gaining ſetfle- 
ments; and he thought this caſe to be diſtinguiſhable 
from that of Biſhop's Hatfie!d. That caſe was certainly no 
more than a hiring for 11 months. But here was an 
alternative; it might happen, that the ſervant ſhould not 


be called out. Therefore he concurred in ſupporting the 
ſettlement. Burr. Settl. Caf. 753. 


E. 20 G. 3. Winchcomb, and Chipping Norton. The 
pauper hired himſelf in the pariſn of Chipping Norton five 


weeks before Michaelmas, for a year; and at the time of 


the hiring, it was agreed between him and his maſter, 
that his wages ſhould be paid weekly, at 88. a- week, and 
that, being a ballote d man in the militia, he ſhould be 
abſent for the month, and in lieu of that month ſhould 
ſerve another month at the end of the year. He was ac- 
cordingly abſent thirty days in the militia, and then re- 
turned to his ſervice, but he only continued three weeks 
of the month which was agreed to be ſerved in lieu of his 
abſence in the militia, leaving his maſter a fortnight before 
Mic haelmas. He expreſsly ſwore, that he did not ſerve his 
maſter a year by one week. It was objected, that this was 
no hiring for a year, nor any ſervice for a year, at Chip- 
ping Norton. The exception was part of the original 
contract. There was to be an interval, and then the pau- 
per was to come and ferve in the enſuing month, as much 
more as, pieced to the former ſervice, would make up a 
year. But a hiring under the ſtatute muſt be for a whole 
year without any interruption foreſeen or ſtipulated for 
at the time of the agreement. By L. Mansfield and the 
reſt of the court : There is in this caſe a hiring for a 
year; and there is alfo a ſervice for a year, if it were not 
for the month's abſence in the militia, A ſervice mult be 
for a continuation, without interruption, or adding toge- 
ther broken pieces to make up the year. But here, the 
agreement, as to the abſence for a month in the militia, 
was only what would have been implicd, and what the 

maſter 
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maſter muſt have conſented to. 


The year was completed 


five weeks before Michaelmns, and the additional month 


agreed for, was only in the nature of a compenſation for 
the want of the pauper's ſervice while abſent in the mi- 
litia, and equivalent to a deduction of ſo much wages. 
The court ought to lean in favour of ſettlements, and the 


bad conſequences would be very extenſive, if we were 


to determine that a than ſhall loſe his ſettlement by Terv- 
ing his country inthe militia, We are all of opinion, that 
this is a good ſettlement at Chipping Norton. Douglas, 
376. Cal. Caf. 94 | 
N. 15 G. 3. Rue and Empingham. The pauper 
F ph Langton ſome little time before Harborough fair, 
ired to Henry Hubbard of Fleckney, from that Har Borough 
fair to the Harborough fair next following, being one year, 
at the wages of 31. ſubject to a liberty of being abſent 
eleven or twelve days in the ſheep-ſhearing ſeaſon, and to 
have the benefit of what he got during that time. He 
entered upon his ſaid ſervice, and ſerved the ſaid Hen 
Hubbard at Fleckney for above three quarters of the year. 
He went to ſhear ſheep, in the ſeaſon, for about eleven 
days, and ſcrved the ſaid Henry Hubbard at Empingham 
the remainder of the year. He received to his own uſe 
what was paid him for the ſheep-ſhearing, over and be- 
ſides his wages of 31. One day in the ſeaſon, he aſked 
his maſter's leave to go a ſheep-ſhearing : his maſter ſaid, 
he was going out, and could not ſpare him that day; and 
in conſequence thereof he did not go. The pauper, dur- 
ing the ſhearing ſeaſon, returned frequently to his maſter's 
houfe, and did what work was to be done; and his maſter 
found him his board as often as he returned home. It was 


Hiring fora year 
with liberty to 
be abſent x1 or 
12 days ſheep 
ſhearing, gains 
no lettlements 


argued that this was not a hiring fora year; for it was - 


part of the contract to except eleven or twelve days out of 
the year: like as in the caſe of Biſbop's Hatfield, where 
hiring for a year, with liberty to let himſelf for the harveſt 
month to any other perſon, was holden to be only a hiring 
for eleven months. Unto which it was anſwered, That 
this ought not to be conſidered as an exception out of the 
original contract, but upon the foot of a leave of abſence 
conſented to by the maſter; like the cafe of the militia 
man, and not like that of Biſhop's Hatfield, nor within any 
of the caſes which turn upon exceptions out of the original 
contract. But the court were unanimouſly of opinion, 
that this was an exception out of the contract at the time 
of making it. They held it to be part of the contract, 

and not to be conſidered upon the foot of leave of abſence 


given 
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Hiring from 


Wh tſuntide to 
Whittuntide, 
gains a ſettle- 


ment. 
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given by the maſter ; who being bound by the contract, 
could not refuſe agreeing to it. The militia man's caſe, 
they ſaid, was a particular caſe: It was no more than the 
law would have implied. And it was determined that no 
ſettlement was obtained under this e Burr. Setil. 
Caf. 791. 

T. 10 G. 3 . Newſflead and Holy Land. Frances Dows- 
ney was bired at Whitſuntide 1964 ta; Thomas Hill at Holy 
Hand, to ſerve him for a year from the ſaid Fhit/untide to 
the Whitſuntide following, at certain wages. She entred 
upon the ſaid ſervice accordingly at Whit/untide 1767, and 
continued therein till Whitſuntide 1768, when ſhe receiv- 


ed a Jun s wages from her ſaid maſter for ſuch ſervice. It 


was Further ſtated, that it hath been uſual in that country, 
to hire ſervants from Wihitſuntide to Whitſuntide: And 
that an hiring and ſervice from Whitſuntide to Whitſuntide | 
has always, by the contracting parties, been deemed a 
year's fervice; and agreeable thereto, the maſter hath al- 
ways paid the ſervant a full year's wages for ſuch ſervice, 
without any diminution thereof or addition thereto, and 
without making any diſtinction or difference, whether the 
ſpace of time between the one M hitſuntide and the other 
conſiſted of more or leſs than 365 days. It was argued, 
that the ſpace of time between Whit/untide 1767 and 
Whitſuntide 1768, being leſs than a year (by 16 days), no 
ſettlement was gained at Holy [and by this hiring and 
ſervice, being both of them incomplete; and though the 
court have ſometimes relaxed a little as to the ſervice, yet 
they never relaxed as to the hiring.—But by the court: 
There is no caſe that proves the abſolute neceſſity that the 
hiring ſhould be for exactly 365 days. It is ſtated to be 
the uſual way of hiring ſeryants in that country, and ſuch. 
ſervice always, deemed to be a year's ſervice. Pariſh 
officers are, by the 43 £/:z. to be appointed in Zafter week, 
or within one month after Za/ter (which is a moveable 
feaſt): Let they are conſidered as executing the office a 
whole year, though it may fall ſhort of 365 days. 


And it was adjugged, that this hiring and ſervice were 


ſufficient to gain a ſettlement. Burrow's Settl. Caf. 
669. | 
E. 38 G. 3. K. v. Ulverſlone. E. Bracklebank was re- 


moved from Hawkſhead to Ulverſlone both in Lancaſhire, 


The ſeſſions confirmed the order, and ſtated as follows: 
The pauper being legally ſettled in Ulver/lone, and bein 
an unmarried woman, was hired by H. Hodg fon . 


Hawkſ/head, to lerve him from . bitſuntide 1796 to V hit. 
ſuntide 
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untide 11797. She accordingly entered into his ſervice on 
Saturday the 21ſt May 1796, and continued to ſerve him 
in Harolſbead till the Thurſday before the following 
Wihytſunday, being 1ſt Zune 1797, when her maſter diſ- 
charged her, ſhe being pregnant of a baſtard child, of 
which ſhe was delivered on 1ſt Fuly following.——Bur- 
row, in ſupport of the order of ſeſſions contended, that as 
in the above caſe of Newftead v. Holy land, a hiring from 
Whitſuntide till Whit/untide, altho? leſs than 365 days, was 
holden a ſufficient hiring for a year, ſo that where it ap- 
pears to have been the intent of the parties that the 


hiring ſhould be according to ſuch eccleſiaſtical diviſion of 


the year, the parties ought to be holden to the ſame term 
of ſervice to gain a ſettlement, altho* it happened in this 
caſe to be more than 365 days; but as the pauper was 
diſcharged for a legal cauſe before Whit/untide happened 
again, ſhe could not gain a ſettlement. — L. Kenyon 
Ch. J. (ſtopping the other ſide.) The caſe is too plain for 
argument. The only queſtion is, Whether a ſervice for 
more than 365 days is not a ſervice for a year ? The term 
eccleſiaſtical year 1s altogether new, and was never before 
applied to this ſubject.— Order of ſeſſions quaſhed. 
Durnf. and Eaſt, 7 V. 564. 

M. 1 G. Pepperharrow and Frenſbam. A perſon is 
hired the third of October, to ſerve till Michaelmas follow- 
ing; and at Michaelmas the maſter ſays, {tay two or three 
days and I will pay you. It is ſaid, that this was ad- 
judged to be a ſettlement, becauſe fraudulent ; and if this 
were allowed, there would be no ſuch thing as a ſettle- 
ment; for every perſon would hire a ſervant two or three 
days after the quarter day, purely to evade the ſtatute. 
Caſes of Settl. 89. 1o Mod. 293.—But Mr. Foley, in re- 
porting this caſe, ſays, that upon conſideration, the court 


were all of opinion, that this hiring was not ſufficient to 


gain a ſettlement ; for it is not a hiring for a year: And if 
we once go out of the act, where mult we ſtop? And in 
Str. 83. this caſe is cited, and it is there ſaid, that this 
was held to be no ſettlement. | 

H. 5 G. Coombe and Weſtwoodhay. Michaelmas day 
was on Thurſday; and a perſon was hired upon the Sa- 
' turday following, to ſerve till Michaelmas : And it was 
held to be inſufficient to gain a ſettlement, being not a 
hiring for a year. Str. 143. 


T. 3 G. 2. K. and Weſ/tawell. A man was hired three 


days after Michaelmas, to ſerve till Michaelmas W - 
. ä hs 


Hiring one or a 

few days ſhort of 

a yea, gains no 
ſettlement. 


Hiting at a ſta- 
tvte fair held by 
evſtom, if for 
Teſs than a year, 
gains no ſettle» | 
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The juſtices held this to be a good ſettlement ; but quaſhed 
by the court. 1 Barnadiſt. 354- 

E. 5 G. 2. South Cerney and Coultfhorne. At Northleach 
are annually held two meetings for the hiring of ſervants, 
the one on the Wedneſday before Michaelmas, the other on 
the Wedneſday after. The pauper was hired on the Wed- 
neſday after Michaelmas to ſerve till Michaelmas following; 
which he did. It was urged, that this being a hiring ac- 
cording to the courſe and cuſtom of the country, was a 
ſufficient ſettlement, But by the court: This is no 
Tettlement upon the face of it. There muſt be a hiring 
for a year, and that cannot be diſpenſed with. 1 Se: 
Caf. 156. 

M. 1 G. 2. Newton and Gouldeſborough, in the Weſt- 
riding of Yorkſhire. Abraham Greaves, the pauper, on 
Wedneſday after Martinmas day, being the 14th day of No- 
vember, and the day on which the firſt ſtatute fair for the 
public hiring of ſervants was held at Knareſborough in 
the faid riding, was hired to ſerve from that time till 
Martinmas day following. Which ſervice he performed 
accordingly. By the court: This was not a hiring for a 
year, ſo as thereby to gain a ſettlement. Burr, _ 
Caſe 157. 

T. 20 G. 3. Leeds and Hanword. At Otley i in the coun- 
ty of York, there is a cuſtom for ſervants to hire by the 
year at two different ſtatute days; one on the Friday be- 

fore old Martinmas, and the other on the Friday next after 
old Martinmas. At which latter ſtatute day, they always 
hire till old Martinmas day following, which by the cuſtom 
is conſidered as hiring for a year. Old Martinmas day, in 
1775, was ona Tueſday, On the Friday following, being 
the ſecond ſtatute day, he pauper hired till old Martinmas 
day following, and ſerved that time. Ir was argued, that 
this was a good hirfng ſo as to gain a ſettlement. And 
for this was cited the following caſe of Navugſtoct, where a 
hiring at a ſtatute fair held on the day next after old Mi- 


chaelmas day, to ſerve till the old Michaelmas day following, 80 


ſuch hiriag being ſtated to be according to the cuſtom and 
uſage of the country, was held to be ſuſhcient. Unto which 
it was anſwered, that it is an eftabliſhed point, that no 
hiring which on the face of it appears to be for leſs than a 
year, is ſuſhcient for gaining a ſettlement. And in the 
caſe of Naveſock, as there is no fraction of a day, and as 
the word ill might be conſtrued to include the Michaelmas 


days © the hiring was conſidered as for a complete year, — 
L. Mans 
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L Mansfield was abſent. The other three judges held 
this not to be a ſufficient hiring for a year. And Mr. J. 
Buller ſaid, there is no caſe where a hiring upon the face 
of it appears to be for leſs than a year, in which the court | 
has held that a ſettlement was gained: And it would be 15 
dangerous to make a new precedent of that ſort. And the 14% 
reporter takes notice of the caſe of Syder/tone (a), and ſays, 5 
that in that caſe, a hiring onthe 11th of OFober 1771, till 1 (4 
old Michaelmas day 1772, was held to be a ſufficient | 
hiring, though there was nothing ſtated of any cuſtom or - f 
uſage. Douglas, 423. Cal. Caf. 100. 1 
. 13 G. 3. Naveſtock and Stondon Maſſey. Caſe ſpe- 1;cing the day 1 
cially ſtated by the ſeſſions, “ That, Thomas Fair the pau- after Michaei- | 01 
cc per, at the ſtatute fair at Ongar in the county of e, _— _ 418 
« on the day next after old Michaelmas day, to wit, on following, ha. þ | 1 
„ the 11th of October 1733, hired himſelf to Samuel Pofſ- a ſerilemzas, {1:8 
« ford of Navefteck in the ſaid county, to ſerve till the old Wa 
« Michaelmas day following: That he entred upon the | 
cc ſaid ſervice, and continued in it until the old M:chaelmas 
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day following; on which day he received his wages, 
and quitted the ſaid ſervice: It appeariug to be accord- 
ing to the cuſtom and uſage of the country to hire ſer- 
vants at the ſaid ſtatute fair, namely, the day after old 
Michaelmas day, in the manner this pauper was hired, 
the opinion of this court” (viz. of ſeſſions) “ is, that 
the pauper gained a ſettlement in Nave/ock, by the 


hiring and ſervice above ſtated ; ſubject to the opinion 


of the court of king's bench, on the queſtion, whether 
the hiring as above {tated is a ſuthcient hiring for a 
year to give the pauper a ſettlement ?” It was argued, 


that this was no hiring for a year. It is a day ſhort of a 
year. The acts of parliament poſitively require a hiring 
for a year, and a ſerving for a year; and the cuſtom and 
uſage of the country cannot control a poſitive act of par- 
liament. - Unto which it was anſwered. That here appears 
to be a complete hiring for a year, and ſervice for a year. 
But if it ſhould be admitted, that a day was wanting accord- 
ing to abſolute rigid Urifctneſs of computation, yet the ex- 
preſs ſtating .it to be according to the cuſtom and uſage of 
the country made it a ſufficient hiring for a year to give 
the pauper a ſettlement. By L. Mansfield (unto 
which the reſt of the court aſſented): There muſt be a 
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526 Poor, (Settlement by ſervice.) 
hiring for a year. If the hiring be for leſs than a year, it 
will not do, be the deficiency ever ſo little. Two days or 
one day ſhort of a year, are equally an objection to its be- 
ing a hiring for a whole year. Hiring from a moveable 
feaſt to a moveable feaſt, according to the cuſtom of the 
country, has been determined to be a hiring for a year. 
And here they have ſtated the cuſtom and uſage of the 
country to hire ſervants in the manner this pauper was 
hired, namely, at the ſtatute fair the day after old Mi- 
chaelmas. If this ſhould be taken not to be a hiring for a 
year, there can be no ſettlement gained in this country b 
a ſervant : For all ſervants in this country are hired as the 
preſent pauper was hired. Therefore it ſeems no ſtretch 
to conſider this as a hiring from Michaelmas to Michaelmas. 
Burr. Settl. Caſes, 719. Bott, 387. 

E. 17 G. 3. Milham al. Binham and Syder/lone cum Ber- 

mer. Charles Dawſon, being legally ſettled at Syder/tone, 

/ applied on old Michaelmas day to F. E. of Milham, to be 
hired by him, but on that day they could not agree about 
wages; Dawſon aſking eight guineas a year, and the other 

offering only fix pounds. On which they parted. The 

5 next day, viz. OF. 11th, between two and three o'clock in 

4 the 'aſternoon, they were together at a public houſe in 

J Milham, when J. E. aſked him if he would take the wages 

| _ offered him the day before, which he refuſed ; but after 

ſome converſation Dawſon hired himſelf to the ſaid-F. E. 

4 until Michaelmas following, at ſeven pounds wages; and 

4 entered his ſaid maſter'sſervice on the evening of that ſame 

4 day, 11th O&. 1771, and ſtaid in his ſervice till roth 

Oct. following, being Michaclmas 1772. On that day, 
his maſter not having finiſhed his harveſt, aſked Daw/on 
to ſtay and help him with his harveſt; and Dawſon 
thought himſelf ac liberty to go away, yet he ſtaid with 
his ſaid maſter until the next day, to wit, 11th OZ. at 
noon ; when, after dinner, he aſked his maſter for his 
wages, who paid him ſeven pounds; and Dawſon quitted 
his ſervice, but did not aſk or receive any recompence for 
his additional ſervice. 'The court were clearly of opinion, 
that Dazv/on by this hiring and ſervice gained a ſettlement 
at Milham. Cal. Caſ. 19. 

| M. 27 G. 3. Beadlam and Skiplam. Two juſtices re- 
moved Elizabeth the wife of William Ware, from Beadlam 

to Skiplam., The ſeſſions confirmed the order, and ſtated 
the following caſe : That Ware the huſband of the 
pauper at old Martinmas 1777, being then unmarried, 
9 . hired 
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5 | | 
hired himſclf for a year, and ſerved that year in Shiplam : 
That on the next day after old Martinmas day, (viz.) on 
the 23d of November 1778, being then alſo unmarried, he 
hired himſelf to one Barter of Nawton, to ſerve him from 
thenceforth until cid Martinmas day following ; and that 
he did accordingly enter into the ſervice of the ſaid Barker 
a few days after ſuch hiring, and continued to ſerve him at 
Nawton until the old Martinmas day followinys, on which 
day, about twelve o'clock at noon, he received his fnll 
wages, and left his maſter's houfe in the evening of the 
ſame day. — Aſbbunſt J. It is much to be lamented that 
there is ſuch confuſion in ſettlement cafes 5 therefore 
whatever the lateſt determinations may be, they ought to 
be adhered to; now the laſt caſe, namely, that of the K. 
and Syder/tone, ſeems to correſpond with this in every 
point: Before that, a diſtinction had been made, as 
where the hiring and ſervice had been expreſsly found to 
be for a year according to the cuſtom of the country ; but 
in the laſt caſe, no ſuch diſtinction was taken; ſo here 
there is no cuſtom ſtated ; and © Anti! mult be taken to 
be zncluſrve. Therefore there was a hiring and ſervice for 
a year, for he entered into the ſervice the firſt day of one 
ear, and ſerved to the firſt inſtant of the next. 
Buller J. The only queſtion is, Whether Martinmas day is 
to be taken incliſiue or excluſive? The pauper's huſband 
was hired the day after Martinmas day, to ſerve ill the 
Martinmas day following. From the moment of the 
hiring he became the ſervant of the maſter, and continued 
in the ſervice till Martinmas day; then does the word 
till“ include the day? the former caſes have decided 
that it does; and if it only included a part of the day, as 
there is no fraction of a day, the ſervice would be com- 
plete.— Both orders quaſhed. Caf. by Durnf. and Eaff, 
1 V. 490. f 
E. 27 G. 3. K. v. Murſley. The cafe ſpecially ſtated, 
that William Coleman, the pauper, was born at Redbourn, 
and that three days after Michaelmas 1782 he was hired by 
F. Pollard of Murſley to ſerve him in huſbandry, unti/ the 
Michaelmas following ; that he ſerved the whole of that 
time, and received the whole of his wages. 'That at the 
time of hiring, Pollard told him he ſhould not belong to 
Murſley. U he ſeſſions ſtated it as their opinion, that all 
ſuch tranſactions on the part of maſters, are fraudulent, to 
prevent ſervants gaining ſettlements ; and adjudged that 


the pauper gained a ſettlement at Murſley by ſuch hiring | 


and 


| 
Hiring three 35 
days after Mi- | 
chaelmas till the = 
Michaelmas foi- * 132 
lowing, gains no 1 
ſettlement; 1 


although ſuch 
contracts are 
nated to be 
fiaudulenc - 
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Nor although 
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vice for 365 days 
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year). 
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and ſervice, and confirmed the order, by which the pauper 


and his wife were removed from Redbourn to Mur ſley. But 


by the court: It is very clear that this is not a biring for a 

ear ſo as to gain a ſettlement. And as to the queſtion of 
Fravd, Buller J. ſaid, that only ariſes where in truth there 
is a hiring for a year, and a ſervice for a year, and the par- 
ties endeavour to colour it in order to prevent the ſettle- 
ment; in ſuch a caſe the court may ſay it is fraudulent ; - 
but that a maſter may, if he pleaſe, hire a ſervant for leſs 
than a year, for the expreſs purpoſe of preventing his 


gaining a ſettlement. Both orders quaſhed, Durnf. 


and Ea, 1 V. 694. | 

E. 29 G. 3. X. v. Ackley. The pauper being unmar- 
ried, on Saturday 13th Od. 1787, being three days after 
old Michaelmas day, which was on a Wedneſday, was hired 
to J. Clarke of Acbley, to ſerve him until the next Michael- 
mas. He accordingly went into ſuch ſervice, and conti- 
nued therein till Saturday the 1Ith OF. 1788, being the 
day after old Michaelmas day, which was on a Friday 
(it being leap year), and was paid his wages and went 
away. As this was a ſervice*for 365 days the ſeſſions 
thought it gained a ſettlement in Ac#/ey, confirmed the or- 
der by which he and his wife were removed from Bicgſter 
Market End to Ackley. But the court were clearly of 
opinion that here was no hiring for a year; this was a 
hiring for two days ſhort of a year; and though the 
court has been extremely indulgent with reſpect to 


| ſervices, they have been always ſtridt with regard to 


Hiring for more 
than a year, 


| leſs wages on account ot learning the trade. 


hirings. Order of ſeſſions reverſed. Durnf. and Eaſt, 
V. 250. ; 

5 E. 33 G. 3. K. v. Coltiſpall. G. Kettle and his family 
were removed from Coltiſball to Horſtead in Nerfelk. The 
ſeſſions quaſhed the order, aud ſtated the following aſe. 
At Lady-day 1785, the pauper being about 18 years of 
age, and a bricklayer's labourer, and ſettled at Horflead, 
wasclubbed (a) with John Rolfe of Coltiſball for three years, 
at Gs per week for the firſt year, 78. the ſecond year, and 
8s. the third year ; to board, lodge, and waſh for himſelf; 

he was to be taught the trade of a bricklayer. An agree- 


ment in writing was to be prepared for three years, but 


— 


(a) The term clubbing ſigniſies a perſon contracting to ſerve 
for the purpoſe of being taught ſome art or trade, and to have 


was 


Poor. (Settlement by ſervice:) 
was never done. The pauper ſerved two years and up- 
wards, and then, upon ſome difference, his maſter and he 
confented to part. No premium was paid by the pauper 
to Rolfe, The pauper was to do any work Rolf ſet ham 
about, and was not to be abſent from his buſineſs during 
any part of the time. L. Kenyon Ch. J. ſaid, that ic was 
impoſſible to raiſc-a doubt upon the caſe ; for that the con- 
cluding part of it, which ſtated that “ the pauper was to 
do any work his maſter ſet him about,” was deciſive to 
ſhew that he muſt be conſidered as a hired ſervant; and 
that although one of his objects was to learn a trade, that 


was deemed equivalent to part of his wages. Order of 
ſeſhons confirmed. Durnf. and Eaft, 5 V. 193. 


529 


T. 13 An. Jaſſep and Miſſenden. Sarah Barnes lived Hiring with 


with her father tor a year as a hired ſervant, in a little 
cottage upon the waſte, for 108. a- year, beſides what ſhe 
could get by her ſervice and labour. And whether ſhe 
gained a ſettlement thereby, was the queſtion. And the 
whole court held ſhe did; there is no ground of fraud; 
for it was to live with her father, who might be grown 
old. Foley, 142. i 
T. 27 G. 3. Thorpe and Cheriſey. Jane Filley was re» 
moved from Thorpe to Chertſey; the ſeſſions confirmed 
the order, ſubject to the opinion of the court on the fol- 
lowing caſe ;——The pauper was hired for a year to Mr. 
Shirley for 41., and ſerved that year in Chertſey : About 
three weeks before that ſervice expired, her father, who 
was a day-labourer, in conſequence of his wife's death, 
came to the pauper, and applied to her to come and live 
with him, to do the offices of a ſervant for a year in the 


one's fathers 


pariſh of Thorpe, and offered her board and lodging, and. 


ſuch profits as ſhe could make by keeping fowls, and what 
ſhe could earn by her own labour; and if that did not 
produce as much as ſhe got at Mr. $hir/ey's, her father was 
to make up the difference. She agreed to thoſe terms, 


and came accordingly, and lived with her father at Tre 


for a year and upwards, during which time ſhe got about 


one guinea and a half by keeping fowls, and two guineas 
and a half by going out charring, and taking in plain 
work; and at the ead of the year, her father gave her 
108. as an additional recompence for her having gone 
with him 'to reap in the harveſt month. Silvefler 
and Shepherd argued in ſupport of the order of ſeſſions, 
and Palmer contra was ſtopped by the court. . 
burſt J. All that is neceſſary to give a ſettlement under 
" Yb HL, >. M m ' theſe 
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theſe ſtatutes is, that there ſhould be a hiring for a year 
and-a ſervice for a year. As to the hiring for a year, it is 
only neceſſary to read the words of the caſe to determine 

it; it ſtates, that the padpet's father applied to her to 
come and live with him to do the offices of a ſervartt for a 
© , .year on certain terms, which ſhe agreed to, and that ſhe 
came accordingly and lived with him in furſuance of that 
agreement for a year. The objection is, that this is no 
hiring, becauſe the ſeſſions have not ſtated that the pauper 
lived as an hired ſervant z but there is no occaſiom for the 
ſeſſions to ſtate that expreſsly, if it ſufficiently appear 
from the terms of the contract; now in the preſent caſe 
that does appear. Then it was objeCted that the contract 
was not binding ; but that is not ſo, ſhe was hired to do 
all the offices of a ſervant for a year: The terms of the 
contract are not ſuch as would enable the pauper abſolutely 
to leave her father's ſervice, but only to do particular 
work for her own benefit ; ſhe was firſt bound to perform 
all this work, and conſiſtently with that, ſhe was at liberty 
to gain as much as ſhe could earn by her own labour : 
This therefore was a good hiring for a year. And as to 

the fervice, the caſe ſtates that the pauper lived with her 
father in purſuance of the agreement for a year : 'This is 
by no means like the Pittmin/ter cafe, for there there was 
no hiring at all for any time. Greſe J. In order to 
gain a ſettlement by hiring and ſervice, there muſt un- 
doubtedly be a hiring for a year and a fervice for a year. 
But in the hiring it is not neceſſary to uſe technical terms; 
the word © hiring” need not be ſtated on the caſe; it is 
_ ſufficient if it appear that the ſervant agreed to ſerve, and 
the maſter to pay for that ſervice, for a year. Then the 
circumſtance of the father being the mafter of his own 
child will not vary the caſe; this was not a hiring gene- 
rally by the father as long as he lived, but a hiring for a 
year expreſsly : The father offered the pauper certain 
terms, which it is ſtated ſhe agreed to accept; then there 
was a contract between them for the hiring; according 
to the terms of this contract, ſhe was not at liberty to 
deſert her father's ſervice, ſhe was only permitted to do 
what. other work ſhe could conſiſtently with her father's 
ſervice, and her earning beſides that will not prevent its 
being conſidered as a hiring for a year. And as to the 
_ ſervice, it is expreſsly ſtated that the pauper lived with her 
father for a year in purſuance of that agreement. Both 


orders quaſhed. Durnf, and Eaft, 2 V. 37. 1 
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Poor, (Settlement by ſervice.) 
T. 13 & 14 C. 2. King's Norton and Camden. Mary 
Calcut was hired for a year, to ſpin yarn at 18 d. a-ſtone ; 


und was to provide herſelf with meat, drink, waſhing, and 
lodging, where ſhe pleaſed. She ſpun for her maſter the 


— 


531 
Hiring to be 
paid according 


to the work 
done. 


whole year, and boarded and lodged at her maſter's al- 


lowing 2s a-week for the ſame: But upon her examina- 
tion ſhe ſaid, that by her contract ſhe thought herſelf at 
liberty to play or be abſent from her work as long as ſhe 
pleaſed, only that ſhe was not at liberty to work for any 
other maſter. -By the court: This caſe hath all the re- 
quiſites of the ſtatute, and is a good ſettlement. For in 
fact here is a hiring and a ſervice for a year. And what 
ber apprehenſion was, or whether ſhe was paid by the year 
or by the quantity of her work, was immaterial. Str. 
1139. 2 8%. Caſ. 146. Burr. Settl. Caf. 152. 

H. 20 G. 3. K. and Bermingham. The caſe ſpecially 
ſtated was, That Thomas Baker was hired in the pariſh of 
Bermingham, by John Jennings a wood ſcrew-maker, for a 
year, good earn good hire, to work for him and no other 
maſter, to make ſcrews, at ſo much a groſs ; and this was 


all that paſſed upon the hiring: That perſons are often 


hired at Bermingham under the terms * good earn good 
« hire,” the meaning of which is, that their pay is to de- 
ou upon their work. Baker had no wages: He was to 

ave what he got. Ifhe got nothing, he was to have no- 
thing. His maſter had no buſineſs but that of a ſcrew- 
maker. He was to work in his maſter's ſhop, and do no 


other work. He ſerved a year under the hiring ; and, 


during the year, ſometimes lodged with his maſter, ſome- 


times in another houſe in the pariſh; and when he lodged 
with his maſter, he paid him for his diet and lodging. He 
ſometimes abſented himſelf, to drink or play, for a week 
or fortnight, and never aſked his maſter's leave for ſuch 
abſence. His maſter, on his return, was angry and check- 
ed him, but always received him again. During ſuch ab- 
Tence, he never worked for his maſter or any other perſon. 
And it is generally underſtood at Bermingham, that perſons 
hired to work in ſhops, under the above terms, may occa- 
honally abſent themſelves, but cannot work for another 
maſter. The court Was of opinion, that this was a good 
hiring and ſervice, ſo as to gain a ſettlement. Douglas, 
349. Cal. Caf. 77. 


E. 31 G. 2. Macclesfield and Sutton. Foſeph Bower, Hiring to work 
a baſtard child, born at Sutter, and maintained by the over- * 8 | 
ſeers of Sutton, was hired, with the conſent and direction 
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of his mother, (he being then about eight years of age,) 
to Macclesfield, to work at a ſilk mill there, for the term 
of three years, at Gd. a-week for the firſt year, 9d. a- 
week for the ſecond year, and 13d. a-week for the third. 
The maſter was not to find diet or lodging; and the 
ſervice was to be only 11 hours in the fix working days; 
and all the reſt of the time, as well as on Sundays, he was 


to be at his own liberty and his own maſter. He con- 


tinued three years in the ſaid ſervice; but within that time 
frequently abſented himſelf from his work, ſometimes for 
a whole day, or longer, at.other times for ſeveral hours in 


the day; for all which defaults deduQtions were made 


out of his wages. He logged the whole three years with 
his mother at Macclesfield, who received his wages; which 


not being ſufficient to maintain him, the overſeers of Sut- 
on contributed 6d. a-week during the whole time towards 


his maintenance. The queſtion was, Whether this was 
ſufficient to gaina ſettlement at Macclesfield? By L. Man/- 


Feld Ch. J. Here is no foundation to imagine that this 


can be a ſettlement on the ground of an apprenticeſhip. 
The only queſtion is, Whether it is a ſettlement as a hiring 
for a year and ſervice for a year? The pavper was an in- 
fant of only eight years of age, at the time of the hiring. 
Therefore he was not bound by the agreement. Indeed 
he might have affirmed it; (for the contract of an infant 
is not abſolutely void, but only voidable, at his own 
election.) But the maſter could not oblige him to ſtand 
to it. Then as to the contract itſelf, it was only to ſerve 
eleven hours in the day of the fix working days, but 
during all the reſt of thoſe days, and the whole Sunday, 
the ſervant was at his own diſpoſal. It is in the nature of 
a contract from week to week; and it cannot in this caſe 
be conſtrued to gain a ſettlement; and it is plain the 
pariſh of Sutton did not underſtand it in this light, 
having contributed to the child's maintenance during the 
whole three years. And the order adjudging it to be a 
ſettlement at Macclesfield was quaſhed. Burr. Settl. Caſ- 


T. 10 G. 3. St. Agnes and Redruth. The father of the 
pauper contracted with one Mr. Nantivell (the pauper be- 
ing then 15 or 16 years of age) for the pauper to work at 
the ſaid Mr. Nankivel/'s ſtamps ſituate in the pariſh of St. 
Agnes (which ſtamps are mills, wherein ſeveral labourers, 
men and boys, are employed in cleanſing and manufac- 
turing tin,) for one year, at the yearly wages of 51. In 
Gig puxrfuance 


— 


, * * 
Poor. (Settlement by ſervice.) 
purſuance of which contract the pauper ſerved the ſaid 
Mr. Nankivell, at his aforeſaid ſtamps, for the ſaid year, 
by working therein daily, except holidays and Sundays, ac- 
cording to the cuſtom of tinners. And his father received 
his wages, as he had occaſion for it. But during the ſaid 
year, the ſaid pauper did eat, drink, and lodge with his 
father in the faid pariſh of 87. Agnes, ſerving the ſaid Mr. 


Nankivell at his ſtamps aforeſaid, and in no other capacity, 
nor ever became a part of his maſter's family.—lt was ar- 


gued, that the pauper did not hereby gain any ſettlement - 


at St. Agnes. That this is rather the caſe of a journeyman 
than of a hired ſervant. He was refident with his father. 
He was his own maſter, except as to performing the ſtipu- 
lated limited ſervice at the ſtamps. He was only to do that 
particular ſervice. The maſter had no right to employ 
him in any other. And Sundays and holidays were abſo- 
lutely his own, without any controul from the maſter. 
This contract is in effect the ſame as that in the Maccleſ= 
field caſe was; there, the pauper was to be his own maſ- 
ter and at his own liberty the whole Sunday, and all the 
reſt of the other days except the eleven hours. But by 
the court: This was an entire contract for a year, with- 
out any exception contained in it; and the ſervice was 
according to the cuſtom of the country. The difference 
is, where the exception is part pf the contract, and where 
the contract is abſolute. The queſtion turns upon this 
diſtinction. In the caſe of Macclesfield, it was part of the 
original contract: Here it is not ſo. And they were una- 
nimous, that the pauper by this hiring and ſervice gained 
a ſettlement. Burr. Setil. Caf. 671. | 


H. 12 G. 3. Buckland Denham and Mells, The pau- 


per, at about 17 years of age, was hired, by his father, to 
a clothier of Buckland Denham, to ſerve him as a ſhearman 
for five years, and was to work ſhearman's hours only 
(which are uncertain): It was underſtood that he ſhould 
be at his own liberty at all other times. The maſter was 
to teach him the buſineſs of a ſhearman. He was to have, 
for the firſt half year, the weekly wages of 3s. and to be 
advanced 6d. weekly wages every ſucceeding half year; 
and was to find himſelf in meat, drink, waſhing, and 
lodging. He ſerved his maſter, as a ſhearman, during 
the ſaid term, according to the ſaid agreement; working 
the ſame hours as his maſter's other ſhearmen did. 
It was argued, that this caſe falls directly within the above 
caſe of St. Agnes; and conſequently, that the pauper by this 
8 M m 3 hiring 
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hiring and ſervice gained a ſettlement in Buckland Denham. 
n the contrary, it was inſiſted, that this preſent caſe 
differs eſſentially from that of Sz. Agnes. In the caſe of Sz. 
Agnes, there was a hiring for a year, and no exception in 
the original contract of holidays and Sundays. But here 
the exception was in the original contract. And this is 
the point on which the diſtinction turns——And by the 
court: This is not a good hiring for a year; becauſe 
there is an exception in it, that the pauper was to work 
ſhearman's hours only, and to be at his own liberty at all 
other times. But if the contract be an abſolute contract 
fora year; the not working on Syndays or holidays, if it 
be the cuſtom of the country not to work on thoſe days, 
ought not to hinder the gaining of a ſettlement, Burr. 
E. 31 G. 3. K. v. King ſtuinford. On an appeal againſt 
an order of removal of 7. Lockwood from King ſwinford to 
Birmingham, the ſeſſions quaſhed the order, and {tated the 
following caſe:— The pauper being ſettled at Wakefield, 
agreed with V. Bullock to ſerve him as an artificer in the 
art of a glaſs grinder, or in any other art he ſhould think 
proper to employ him in, for 7 years; and was not at any 
time during that term. to work for or ſerve any other 
perſon, nor leave his ſervice without the leave of his maſter, 
but would continue and be in ſuch ſervice as aforeſaid from ſix 
o'clock in the morning till ſeven in the evening of each day du- 
ring the ſaid term, including half an hour at breakfaſt and one 
hour at dinner times (except on Sundays), if in proper health. 
His maſter was to find him ſhop-room, and to pay him 
38. 6d. per week during the term, and to provide him 
meat, &c, He ſerved Bullocbhtwoyears at Birmingham under 
this agreement, and lodged and boarded at his houſe. He 
occaſionally worked in the night time, and often went on 
errands for his maſter on Sundays, and never worked with 
any body elſe during that time, nor thought himſelf at li- 
berty ſo to do,——Leycefter moved for a rule to ſhew cauſe 
why the order of ſeſſions ſhould not be quaſhed, attempting 
to diſtinguiſh this caſe from the before-mentioned caſe of 
K. v. Macclesfield, by obſerving that the court there decided 
that there was an exception in the contract of hiring ; 
whereas here it did not form a part of the contract that the 
pauper ſhould be his own maſter after ſeven in the evening 
and on Sundays ; but on the contrary he expreſsly ſtipulat- 
ed not to work for any other perſon during the whole term, 
and actually did work for his maſter occaſionally in the 
8 | night 
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night time and on Sundays. But L. Kenyon Ch. J. ſaid, 
that there was no real diſtinction between this caſe and K. 
v. Macclesfield ; for that the fair conſtruction of this agree- 


$35 


ment was, that the pauper was to be his own maſter on 


Sundays, and on other days after he had ſerved the 13 hours, 
becauſe he had only covenanted to ſerve thoſe hours: and 
that the expreſſion of one was the excluſion of the other, 
And he added, that it was eſſential in theſe caſes that the 
ſervant ſhould be under the power and coercion of the 
maſter during the whole time. Rule refuſed. Durnf. 
and Eaft, 4 V. 219. | 

A. 33 G. 3. X. v. North Nibley. J. Howell was 
removed from Motion Underedge to North Nibley in Glouceſ- 
terſhire ; the ſeſſions confirmed the order, ſubject to the 
opinion of the court on the following caſe: The pauper 
was born at North Nibley, and was hired by Mr. Smith 
of MWotton Underedge for five years as a colt ſhearman, 
to work twelve hours each day. He neither boarded nor 


| lodged with his maſter, but ſerved him the whole time, 


and received his wages, and lodged in Wotton Underedge 
all the time. —— The court ſaid, that the above caſe 
of K. v. King ſwinford had decided the preſent queſtion, 
and that ſuch hiring and ſervice did not gain a ſettle- 
ment.—Both orders confirmed. Durnf. and Zaft, 5 V. 
21. 

T.6& 1 G.2. Lidney and Stroude. Martha Brewer 
was hired to William Wake in the pariſh of Stroude, for a 
quarter of a year; and if her maſter and ſhe liked one 
another, ſhe was to continue for a year, and to have 31, 
for her year's wages. She entered into the ſaid ſervice, 
and continued therein one whole 'year, and received the 
ſaid wages of 31. It was argued, that as it was in the elec- 
tion of either party, during the firſt quarter, whether ſhe 
ſhould continue or not, ſhe. conſequently could not be 
originally hired for a year, But the court held this condi- 
tional hiring to be a good hiring for a year; fince the 
maſter and ſhe did like one another, and a year's ſervice 
was actually performed under it. Burr. Setil. Caſ. 1. 
HF. 8 G. 2. New Windſor and Chepping Wycomb. Diana 
Brookes was hired to colonel Merict at Thorpe; and was to 
go into her ſervice a month upon liking ; and was to have 
51. a-year wages; but was to go away from her ſaid ſer- 
vice on a manth's wages or a month's warning on either 
fide, She continued near two years in her ſaid ſervice, 
without any other hiring, and received her wages quar- 
texrly. This, by the unanimous opinion of the court, is a 
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Poor, (Settlement by ſervice.). 
hiring for a year at Thorpe : And ſhe gained a ſettlement 


thore. Burr. Settl. Caf. 19. 


H. 16 G. 2. Atherton and Barton. Ralph Harriſon was 
hired for a year to Thomas Barlow of Burton, at 40. wages, 


payable quarterly. And it was agreed between them, at 


the time of the hiring, that either of them ſhould be at 
_— to determine the contract, at the end of any quar- 
ter of the ſaid year, on a month's notice. But no ſuch 
notice was ever given by either; and the ſervant continued 
in his faid maſter's ſervice in Barton the whole year, The 
ſervant declared at the time of the hiring, that the reaſon 
of the ſaid hiring being made determinable at the end of 


every quarter, upon ſuch notice as aforeſaid, was, that he 


would not be hired fo as to loſe his former ſettlement. But 
by the court unanimouſly and clearly: This is a good ſet- 
tlement in Barton. Burr. Settl. Caf. 203. 

H. 22G. 2. St. Ebbs and Helyawell, Two juſtices re- 
move Caleb Guy from Holyzvell to St. Ebbs, And the ſeſ- 
ſions upon appeal confirm that order. The caſe was, the 
faid Caleb Guy was hired to Thomas White of Holywell thus: 
He was to come for a quarter of a year, and to have after 


the rate of 208. a- year; and if he and his maſter liked each 


other, he was to continue. He did continue a year and a 
half above the ſaid quarter, without any further or other 
hiring, and received his wages as he had occafion for them. 
It was moved to quaſh theſe orders, for that the ſettlement 
was in Hclyevell, by this hiring and ſervice : For a condi- 
tional hiring is a hiring for a year, provided the condition 
be performed. And a rule was made to ſhew cauſe, Bur 
no cauſe was ſhewed, And the rule was made abſolate, 
Burr. Setil. Caſ. 289. | | 

T. 24 & 25 G. 2. Ozelworthand Wotton under Edge. 
William Hewett, ſettled in Oze!worth, agreed with Thomas 
Palfor of Wotton under Edge, cloth-worker, to ſerve him in 
the ſaid buſineſs for three years, at ſo much a-week. He 
was to work 12 hours in a day; and if more, was to have 
a penny for each hour over, Sixpence a-week was to be 
retained as a depoſit; which was to be repaid to Herwert if 
he performed the agreement, or if Palſor ſhould diſcharge 
him beſore the end of three years; but to be kept by 
Palſor, if Hezuett ſhould quit the ſaid ſervice before the 
end of the ſaid term. And it was underſtood between 
them, that Palſexr might turn Hewett out of his ſervice 
at any time during the term, paying him the ſixpences de- 
tained. Hewett worked under the agreement for about fix 


months; and then, being ill, abſented himſelf about three 
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months; and then returned, and was received by Palſor, 
and continued to work for him under the ſaid agreement, 
till the time of his being removed by the order, being for 
about three quarters of a year after his return. Duri 
the whole time Hewett lodged in the pariſh of Wotton 
under | Edge, but not in Palſor's houſe.—By the court: 
This is a fettlement at Wotton under Edge, Here is an 
actual hiring for three years, and a ſervice under it for 
one year_and a quarter. Befides, the two juſtices -re- 
moved him whilſt he was actually in his maſter's ſervice. 
Burr. Settl. Caf. 302. _ 1 
Z. 33 G. 3. K. v. Hampreſton. On an appeal againſt 


an order of removal from Gillingham to Hampreſton in Dor- 


fetſhire, the ſeſſion confirmed the order, and ſtated the fol- 


lowing caſe : The pauper W. Gray being ſettled at Ham- 
prefion went to one S. Hannam a miller of Gillingham, and 
agreed to ſerve him for 3s. gd. per week; he conſidered 
himſelf obliged to ſerve his matter on Sundays as well as 
other days; and accordingly ſerved on Sundays. © They 


had a liberty of parting on a month's notice on either 


& fide.” He received- 1s. as earneſt to bind the bargain, 


There was no mention of time, or for how long he ſhould 
ſerve. He continued under this contract about two 


years and a half, reſiding in Gillingham in the houſe of his 
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maſter. He then went to Tſbury to be inoculated, where 


be remained two months. Hannam then ſent for him, and 
he was hired again by him at the rate of 48. per week. He 


continued to live with Hannam under the laſt contract for 


two years and a half, du-· ing which time he reſided in his 
maſter's houſe in Gillingham.— L. Kenyon Ch. J. At is ad- 
mitted, that ſince the caſe of XK. v. New Windfor, the cir- 
cumitance of the parties having it in their power to deter- 
mine the ſervice on giving notice will not defeat the ſettle» 
ment, where there is a contract for a year, and a year's 
ſervice under it. Neither could it be diſputed by the coun- 
ſel, who argued in ſupport of the order of ſeſhons, that a 
general hiring is not a hiring for a year. In each of the 
caſes cited (a) there was ſomething to ſhew that the parties 
did not intend that it ſhould be a general hiring ; one was 
as long as the maſter wanted a ſervant, another as long as 


the parties liked, where, without any notice, the contract 


might have been immediately determined. But wherever 


— 


— 


(a) K. v. Necuton Toney, K. v. Odiham, K. v. Dedbam, K. 
v. Birabrole, and K. v. Bradainc ß. | 


the 
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the relation of maſter and ſervant is to continue for an 
indefinite time, and cannot be put an end to at the election 


of either party without notice, there the hiring muſt be 


underſtood. to be a hiring for a year. If this were not a 


general hiring, thoſe who diſputed that propoſition ſhould 


have pointed out for what time it was to continue; and 


indeed it has been contended to be for a month, or a 
month added to a week, but there is no foundation for 
either; for if that were ſo, the pauper might have left the 


ſervice at the end of the firſt month, or of the five weeks, 
without giving any notice at all; but there is no pretence 


for that; for by the terms of the contract he was to give a 


month's notice before he could determine it. And this is 
diſtinguiſhable from K. v. Bradninch, for there was a hiring 
for a ſtipulated time leſs than a year. In this caſe, inde- 
pendent of the firſt contract, the parties met again after an 
abſence, and the pauper was a ſecond time hired at 4s. 
per week, the pauper inſiſting upon an increaſe of wages. 
This alſo was a general hiring, which in law 1s a hiring for 
a year, and the pauper having ſerved more than a year 
under it in Gillingbam, acquired a ſettlement there, — Aſb- 
burſt, Buller, and Groſe, Js. concurred. Order of ſeſſions 
quaſhed. Durnf. and Zaft, 5 V. 205. * 

EB. 13 G. 2. Wandſworth and Putney. A boy came to 


— 


live with Mr. Falkner, without any hiring; and then his 


maſter told him, that if he ſtayed a year and behaved well, 
he would give him a livery and wages the next year. 
He lived there one year and four months, and received a 
guinea and a half wages.—The court inclined to think, 
that thig was a conditional hiring, and that the boy's ſer- 
vice was an aſſent in fact, and that it gained a ſettle- 
ment; but referred the matter back to the ſeſſions to be 
more fully ſtated. 2 Se. C. 188. | 

H, 22 G. 3. St. James's in Poole and Holy Trinity in 
Wareham. Two juſtices removed Elizabeth the wife of 
James Sampſon, and their five children, from St. Fames's in 
Poole to Holy Trinity in Wareham ;, the ſeſſions confirmed 
the order, and ſtated ſpecially, That it was proved that 
the pauper's huſband was born in the pariſh of Beer Regis, 
and it was alſo proved by the pauper, that her huſband 
was abroad beyond ſea, and had been ſo for two years paſt, 
if alive: That to her knowledge he lived in the capacity 
of an oſtler with Mrs. Lee in Hely Trinity in Wareham, 
ſome years fince deceaſed, for about two years, where 


ſhe had ſeen him brew; but whether there was any 
| hiring relating to ſuch ſervice was not proved; but that 


ſhe 


* 
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ſhe had heard her huſband ſay, he was ſettled in the 
pariſh of the Holy Trinity in Wareham. In ſupport of 
theſe orders it was inſiſted, that after two years? ſervice, 
and a poſitive declaration by the huſband, when he could 
be under no influence, the court would preſume the ſervice 
erformed under a legal hiring. —On the other fide it was 
urged, that a hiring for a year was indiſpenſably neceſſary 
to a ſettlement, whatever number of years ſervice might 
have been: That in the caſes that have gone fartheſt, 
there have ever been ſome circumſtances, though flight, 
from which a hiring might be inferred; that the nature 
of this ſervice afforded a ſtrong argument the other way, 
as nothing was more notorious, than that it was not 
uſual to hire oftlers by the year : But that nothing could 
ſupply the want of all evidence of a hiring ; that K. v. 
Weyhill (a) was in point. By L. Mansfield : The ſeſ- 
ſions have drawn their concluſion, that he was hired ; 
and I think they have done right.—Buller J. Though the 
evidence is flight, there is nothing to contradict it.— 
Willes and Afhhurſt concurred. Both orders affirmed. 
Cal. Caf. 141. 
T. 33 G. 3. KX. v. Lyth. Two juſtices removed Tho- 
mas Harling from Whitby to Lyth in Yorkſhire. The ſeſ⸗- 
ſions confirmed the order, and ſtated the following caſe: 
On behalf of the reſpondents it was proved that the pau- 
per was the legitimate ſon of V. and M. Carling, and was 
born in Lyth. On behalf of the appellants, in order to 


ſhew a derivative ſettlement in the pauper from his father 


in a third pariſh it was proved that V. Carling, before his 
marriage, was, a few days after Martinmas 1731, ſeen and 
known to be in the ſcrvice of one Campion in Barnby, as a 
ſervant in huſbandry, and was from time to time ſeen and 
known to act in that capacity with Campion at Barnby, for 
ſome time upwards of a year. Evidence was then offered 
on behalf of the appellants, to prove that Campion, who is 
long ſince dead, had declared in his lifetime that V. Car- 
ling had been hired with him for a year; but the ſeſſions 
were of opinion that ſuch evidence was not admiſſible. It 
was then alſo propoſed to give evidence of declarations to 
the ſame effect by . Carling, who is alſo dead, touching 
ſuch hiring; but the ſeſſions alſo refuſed to admit ſuch 
evidence. Whereupon the ' ſeſſions being of opinion that 
there was no evidence of a hiring for a year, confirmed the 
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Poor. (Settlement by ſervice.) 
order, ſubject to the opinion of this court upon the pro- 
priety of rejecting the evidence above offered of the de- 
_ clarations of Campion and W. Carling ; and alſo whether, 
after rejecting ſuch declarations, they had done right in 
refuſing to infer the hiring from the fact of ſervice proved 
as above ſtated. -When this caſe was called, L. Kenyon, 
addreſſing himſelf to the counſel who were to argue it, 
ſaid, the caſe was drawn up in too looſe a manner for the 
court to give any ſolemn judgment upon it; for in ſome 
parts of it evidence was ſtated inſtead of facts: and the 
court were left to draw inferences which the magiſtrates 
below ought to have done. But that, if the ſeſſions 
wiſhed to know whether, from the evidence ſtated rela- 
tive to the hiring of V. Carling, they were at liberty to 
draw the concluſion of his having been hired for a year 
in fact, the court had no heſitation in thinking that they 
might legally draw fuch an inference. He therefore thought 
that this advice of the court might be given to the magi- 
ſtrates without the neceſhty of entering any regular judg- 
ment upon this caſe as it now ſtood, or putting the parties 
to the expence of ſtating the cafe again. — Mood, in bert 
of the order, cited the caſe of K. v. Pitminſter.— But L. 
Kenyon Ch. J. faid, in the K. v. Pitminſter, it appears that 
the pauper was taken out of charity; and therefore the 
preſumption of an hiring was taken away. But this is 
the caſe of a ſervant in hutbandry, whoſe ſervice for a year 
affords very ftrong preſumptive evidence of an hiring for 
a year. But however ſtrong that preſumption is, as only 
the evidence of the hiring is ſtated, and not the fact itſelf, 
we cannot decide upon the cafe ; though the ſeſhons mult 
be directed to draw the concluſion, that V. Carling was 
hired for a year from this evidence.—Caſe ſent back to the 
ſeſſions. Durnf. and Eaſt, 5 V. 327. | : 
Alſo in the caſe of K. v. Hales, T. 34 G. 3. Two 
juſtices removed Martha Mitchel from Hales in Norfolk 
to Wrentham in Suffolk. The ſeſſions quaſhed the order, 
and ſtated the following caſe : 'The pauper being ſettled 
in Hrentham, a fortnight after old Michaclmas 1792, heard 
from Miſs L.Garnham of Beecles, that her father Mr.Garn- 
ham of Hales wanted a fervant, and agreed with her to go 
to him a month on 3 ſhe went accordingly; and in 
the ſpring following Miſs Garnham told the pauper, that 
if ſhe behaved well and did her work properly, ſhe ſhould 
have 41. for a year, 'The pauper continued in Mr. Garn- 
 han''s ſervice without any other agreement until the 
Chriftmas following, when ſhe went away; but CI 
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night after Michae/mas 1793, ſhe received 41. for a 
year's wages then due; and for the remainder of the 
ſervice from that time ſhe received 18d. a-week, bein 
the proportion of wages then due atwthe rate of 41. 
per ann. — L. Kenyon Ch. J. At preſent the caſe is ſo im- 

rfectly ſtated, that we cannot give any judgment upon 
it. A retroſpeCtive hiring certainly is not ſufficient to 
confer a ſettlement; but as the pauper continued in the 
ſame ſervice after the expiration of the firſt year, there 
was abundant ground for the juſtices to have preſumed a 
- hiring for a year from that time. However, as the fact 
is not ſtated one way or the other, the caſe muſt be ſent 
back, where moſt probably the juſtices, after hearing the 
intimation of this court, will find the fact of a hiring for 
a year, which will put an end to the caſe. Caſe ſent 
back to the ſeſhons. Durmf. and Haſt, 5 V. 668. 

M. 13 G. Gregory Stoke and Pitminſter. A young wo- 
man lived with her grandmother for four years, on an al- 
lowance of meat, drink, waſhing, and lodging. But there 
appearing no contract betwixt the grandmother and the 
girl, but that ſhe might have teft her grandmother at any 
time, it was adjudged not a hiring within the ſtatute. 
2 Se. C. 120. | CL at as 

H. 33 G. 2. Corfe Caſtle and Weyhill. Order ſpecially 
ſtated, That it appeared on the evidence of the pauper 
(the only witneſs produced on either fide) that about the 
year 1719, one Robert Pyke eſquire took the pauper (be- 
ing then about eight years of age) into his family, from 
charity, and gave him meat, drink, lodging, and clothes, 
while he continued with him, which was about ſix years, 
of which the four laſt years were in the pariſh of Weybill. 
That neither at nor before the time of the ſaid Mr. Pyke's 
taking the pauper into his family, nor at any time after, 
was there any contract between the ſaid parties, in relation 
to the pauper's ſervice of the ſaid Mr. Pyke or his continu- 
ance with him, or to any wages or other gratuity-to be paid 
him for the ſame : That during his continuance with the 
ſaid Mr. Pyke, he was employed in. running of errands, 
and doing whatſoever the ſaid Mr. Pyke or his ſervants 
thought fit to bid him : That no. wages were ever paid 
or given to him: And that in the pauper's apprehenſion 
he was, during all the time aforeſaid, at liberty to quit the 
ſaid Mr. Pyke, or the ſaid Mr. Pyke to turn him off, as 
either party ſhould. think fit. The ſeſſions were of. opi- 
nion, that at this diſtance, of time, a, hiring for a year, 
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between the ſaid Mr. Pyke and the pauper or his father; 
ought to be preſumed ; and therefore they confirm the 
order of the two juſtices for ſending him to Weybill.— 
It was urged, in ſupport of the orders, that upon a 
regular ſervice for above a year, a hiring ſhall be pre- 
ſumed ; that wages are not neceſſary ; that the pauper's 
( apprehenſion doth not vary the caſe ; that the witneſs 
ſpeaks to a tranſaction when he was but eight years of 
age; and he might bave been hired out by his father, 
though not by himſelf.——But by the court: It is clear here 
was no hiring at all, no contract, but he was taken out of 
charity, a child of eight years of age, to run on errands, | 

and do whatever he was bid, and left Mr. Pyke when he 
came of fourteen years of age, and was capable of doing 
more ſervice. And it is expreſsly ſtated, that there was 
no contract. Indeed, where there is a hiring ſtated, the 
court will preſume it to have been a regular one, unleſs 
the contrary appears; and that was the caſe of Creditor! 
and Wincaunton, H. 24 C. 2. (a). A general hiring was 
there ſtated; but here was no hiring at all. — And both 
the orders were quaſhed. Burr. Settl. Caf. 491. 
A. 4 G. 3. St. Peter's and Holy Trinity in Dorcheſter. 
The pauper John Milwood made an agreement with 
his ſtepfather, to live with his ſtepfather in his houſe, 
to work with him at his trade of a button-maker, and 
to be paid at the rate of one penny for every groſs 
of buttons he ſhould make, deducting at the rate of 
5s. a-week for his meat, drink, waſhing, and lodging. 
Under this agreement he lived with him four or five 
years in the pariſh of Holy Trinity. It was urged, that 
this was a hiring for a year by implication; for an 
indefinite hiring is a hiring for a year. —By L. Mans- 
feld: This is the caſe of a workman hired to work 
by the piece. It is not like any of the caſes where there 
was a hiring for a year. Indeed hiring in general and 
indefinitely gives a preſumption of a hiring for a year, 
where the nature of the ſervice and ſubſequent facts con- 
cur to render it probable that it was ſo meant. But the 
nature of the preſent ſervice is quite otherwiſe, It is very 
clear in this caſe, that there was no hiring for a year, 
expreſs or implied. Burr. Settl. Caſ. 5 13. Black. Rep: 
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A. 30 G. 3. K. v. St. Matthiw Ipſwich. Edmund Stel- 
dert and his wife were removed from St. Nicholas to St. Mat- 
the au both in Ipfevich ; which was confirmed at the ſeſ- 
ſions, ſubject to the opinion of the court on the following 
caſe: About five years ago the waiter belonging to 
S. Ribbands who kept an inn in Sr. Mattherv, being ill, 
ſent for the pauper, who was then a ſingle man and. 
ſettled in St. Nicholas) to aſſiſt him at the inn, where he 
ſtayed as helper to the waiter about fix months, and then 
went away. 'The waiter being again taken ill, ſent to 
the pauper 0 help him, which he did; and he continued 
in the inn as boot-catcher for nineteen months, during 
which time he lodged and boarded there, and was to be 
ſatisfied by the gentlemen who came to the houſe. 
Ribbands knew of his being there the night after he came, 
but nothing paſſed between him and the pauper at the 
time. The waiter who ſent for the pauper continued itt 
the ſervice of R:bbands till about July in the next year, 
when he went away, and the pauper continued there till 
the Chri/tmas following, when Ribbands and the pauper 
having ſome diſpute, Ribbande told him to go away, upon 


which he aſked for ſomething for the time he had been 


there: Ribbands replied, he ſhould not give him any 
thing, as he had made no agreement with him; but on 
being preſſed again to conſider his fituation, he not 
having any thing to help himſelf, Ribbandt gave him 


two guineas, and the pauper then left the houſe. The 


pauper conſidered himſelf not as a ſervant to Ribbands, 
but as aſſiſtant to the waiter, and thought himſelf at 
liberty to go away when he pleaſed ; he faw R:bbands 
- ſometimes, who, if a gueſt wanted his boots, told the 
pauper to get them, and at other times ſent him on 
errands, L. Kenyon Ch. J. There never was a caſe 
like the preſent in which a hiring was preſumed by 
retroſpect. In the caſe indeed of K. v. New Windſor (a) 
a conditional hiring with a proper ſervice was held ſuffi- 
cient to gain a ſettlement; but there was an expreſs 
hiring by the maſter when the pauper firſt entered into 


the ſervice. To ſome of the poſitions which have been 


laid down at the bar I perfectly accede ; as that there Is 
no neceſſity for an hiring by the maſter himſelf; that if 
there be an hiring, it ſhall be preſumed an hiring for a 


. 
—— 
„ Fay _— 
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year, 
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| year, unleſs ſomething appeat to ſhew that the contrary 


was intended; and that wages are not neceſſary to con- 
fer a ſettlement on the ſervant, But the foundation of 
the argument here is, that the pauper was the fervant of 


_ "Ribbands ; now that is expreſsly negatived by the fats 
of the caſe. For it is ſtated that the waiter, being ill, 


ſent for the pauper, who went as helper to the waiter ; 


and after ſtaying there fix months, went away ; and that 


the waiter being afterwards taken ill again ſent for the 
pauper, who went a ſecond time to perform the buſineſs 
for the waiter. And here the queſtion ariſes, upon the 
determination of which this caſe muſt turn, In what 
ſituation. was the pauper at that time? The caſe ſtates 
that he came there as helper to the waiter ; and there is 


nothing in the caſe from whence we can infer that he 


was the ſervant of Ribbands. Therefore, down to the 
time when the waiter went away, it is impoſſible to ſay 
that there was any agreement between Ribbundt and the 
pauper. It is true that we cannot refer the laſt ſix months 
of the pauper's ſcrvice to any thing but a contract with 
Ribbands ; but that is not ſufficient.to give a ſettlement. 
If indeed the pauper had been before in R:ibbands's ſer- 
vice, and had then lived under a yearly hiring, making in 


'the whole a year's ſervice, that would have gained him a 


ſettlement. But here was no contract with Ribbands, 
either expreſs or implied, until the laſt ix months. 'The 
caſe of K. v. Weyhill (a) is not unlike this: there indeed 
the pauper was taken out of charity; but in that, as well 
as in the preſent caſe, the pauper was taken in ſuch a 
ſituation as excludes an hiring by the maſter. In caſes 
where the nature of the ſervice implies an hiring, the 
court will raiſe ſuch implication : but the nature of the 


ſervice here implies the reverſe. Small circumſtances 


indeed have been held ſufficient to raiſe a contract ; as 


where the maſter told the pauper “ ro go into Ned Hill's 


place,” it appearing that Ned Hill had lived there as a 
yearly ſervant: but it is to be obſerved that in that caſe 
there was ſome converſation between the maſter and the 
ſervant reſpecting the contract; but here there was none. 
— By the court: Both orders quaſhed. Durnf. and Eaft, 


3 V. 449. 
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T. 36 G. 3. K. v. Stokeſley. John Pickering and his 
wife and family were removed from Ovingham to Stokeſley, 
the ſeſſions confirmed the order, and ſtated the following 
caſe : That the pauper was born in the pariſh of Corbridge 
in Northumberland, but not in wedlock, and was taken by 
his mother to the pariſh of Stamfordbam in the ſame 
county, and was kept by her there till ſhe died, at which 
time he was about ſix years old, he then went to live with 
her brother at Morton, in the pariſh of Sedgefield in the | 
county of Durham, as a relation and not under any hiring, | 
being then about ſeven years of age, his ſaid uncle farmed 
about 40 l. a-year, and ſet him to driving his plow ſoon 
after he went, and he continued working at the farm 
about eight years, but received no wages or other reward 1 
except meat and clothes, and he and his ſaid uncle wrought 
all the work of the farm during the laſt three or four years = 
of that period; the pauper having ſome difference with 1 
his uncle a little before May-day, went to Darlington "of 
hiring, and there hired himſelf to Mr. Lax of Aircy 
Holme, to be a ſervant in huſbandry for one year, and 
ſerved the ſame at Aircy Holme accordingly; ſhortly be- | 
fore the end of this ſervice, he received a letter from his | 
uncle requeſting his return to Morden, and ſaying that if (Wh 
he would come and live with him as before, he could 1 
ſurely make it as good or better for him than a common | 
ſervice. During the year he was with Mr. Lax, his uncle | | | 
had no regular hired ſervant, but employed a day-labourer | 44 
to do ſuch work for him as he did not like to do himſelf, 
and which the pauper uſed regularly year after year, as Wi: 
he grew in ſtrength, to do for him; agreeable to his un- | 2 
cle's requeſt he returned to Mordon and lived with him {2 
there about three years, and then went with his uncle to 1 
Stokeſley and lived with him there about four years and a 8 wh 
half, during all which time he performed the greateſt part ing 
of the work of the farm, as his uncle at that time kept no 1 
other ſervant, and was an elderly infirm man; when the | | 
| 
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pauper returned to his uncle he made no agreement with 
him, either for what time or for what conſideration he 4 
ſhould ſerve him, bur his uncle often promiſed him, if he 1 
would ſtay with him for his life, he would leave him his 
ſtock, crop, and farm as his own ; his uncle's ſon having | 
got a good place and being well provided for, his uncle of | 1 
courſe found him meat and clothes, aud uſed to give him ; iI 
a few ſhillings when he went from home, but tee, | Y 
more; he left his uncle about AMartinmas, and believe | l 
himſelf at liberty to leaye him at any time : he ſoon after [1 
Vol.. III. Nn married, | 

i 
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| married, and has not gained any ſettlement ſince z when 
they parted they had no reckoning and did not part friends, 
— L. Kenyon Ch. J. The argument addreſſed to us 
might have had a good effect if addreffed to the quarter 
ſeſhons, but it cannot have any weight here, becauſe the 
facts ſtated in the ſpecial caſe negative any hiring ;z indeed 
25 argument applies as well to the firſt as to the ſecond 
ervice, and the juſtices have exprefsly ſaid that there was 
14 no hiring during the firſt ſervice: They alfo ſtate that be- 
| _— fore the pauper returned to his uncle, the latter propoſed 
| to him, 7o come and live with him asbefore, that is in the ſame 
relation. This excludes the idea of any hiring for a year. 
F do not wiſh to break in upon thoſe caſes where it has 
been determined that a general hiring is a hiring for a 
year, or that a hiring under certain circumſtances may be 
preſumed z and if the juſtices in this caſe had found that 
there was a yearly hiring, it would have concluded the 
caſe ; but here they have expreſsly found that the firſt 
ſervice was not under any hiting, and that the ſecond was 
ar before, and we cannot contradict theſe facts, and intro- 
duce our own conjedtures on the ſubject, in oppoſition to 
this finding. Order of fcſhons quaſhed. Durnf. and 

Eoft, 6 V. 757. 


What ſhall be Unleſs ſuch perſon foall continue and abide in the ſame ſer- 
deemed a fervice vice]! What thall be deemed the ſame ſervice within the 
W bet ad meaning of this explanatory ſtatute, hath been much con- 
id | troverted. Concerning which there have been the follow- 
ing reſolutions : 

Hiring for a hear, In the cafe of Dungſard and Ridewick, M. 9 An. Mr. 
and ſervice ſor a Foley ſays, the court declared, that there ought to be one 
28 *. intire contract, and one intire ſervice for a year, purſuant 
hiring. to that contract. Foley, 133. And Mr. Blackerby, in re- 
citing that caſe, ſays, it was then held, that there muſt be 
* one intire hiring, and one intire ſervice in purſuance of 
fuch hiring, for a whole year, that muſt make a fettlement. 
Black. 244.— But it muſt be obſerved, that this was not 
properly the point in queſtion. For the queftion there 
was, Whether a hiring for two half years ſhould be deemed 
a ſufficient hiring, and not what ſhould be ſufficient ſervice 

; under ſuch hiring ? | 
We proceed therefore to the cafe of the inhabitants'of 
| South Moulton, H. 10 W. A maid ſervant was hired for 
half a year 3 which time ſhe ſerved : And then was hired 
for a year, and ſerved half of that. — Rokeby, Terton, and 
Gould (Holt Ch. J. being abſent) held it to be 8 
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becauſe the ſtatute deſigned only that the party ſhould 
ſerve a year. L. Raym. 426. 

Another caſe in the ſame term was that of Overton and 
Steventon, which was thus : Bridget Bayly, before the 25th 
day of March 1697, was a ſettled inhabitant in the pariſh 
of Overton; and on or about the ſaid 25th day of March 
ſhe contracted with one Fohn Orpword of Steventon, for 
the wages of 208. to ſerve him from the ſaid 25th day of 
March 1697, till Michaelmas then next following ; which 


time ſhe ſerved accordingly. And at the ſaid Michaelmas, ' 


the ſaid Orpꝛuood contracted with the ſaid Bridget, from 
the ſaid Michaelmas for one year enſuing, for the wages of 
30s. And the ſaid Bridget, according to the laſt- men- 
tioned contract, remained with the ſaid Orpword till ſome 
time in the month of April 1698, in which month, b 
the mutual conſent of the ſaid Bridget and Orpwoo 
ſhe left her ſervice, and he paid her the proportion o 
wages then due. The ſeſſions thinking the above- 
mentioned hiring and ſervice aforeſaid, continuing 
for the time of more than one whole year, to be a 
good ſettlement, confirmed the order of the two juſtices 
for ſending her to Steventon.— And of this opinion was 
the court: And the orders were confirmed. Burr. Settl, 
Ca, 549. 

E. 1G. Brightwell and Vęſiballam. There was a 
hiring and ſervice from three weeks after Michae/mas to 
Michaelmas, and then a hiring for a year, and ſervice for 
eleven months. —The Ch. J. ſaid, If there was a ſervice 
for a year, on a hiring from week to week, and then a 
hiring for a year, and ſerving for forty days (a), that he 
ſhould adjudge that a ſettlement. The reaſon is, be- 


cauſe, till the laſt ſtatute was made, a hiring for a year, 


and forty days' ſervice, made a ſettlement; in regard that 
the hiring ior a year ſhewed that the perſon was not 
likely to become chargeable, for that he was able to work. 
So forty days is a good ſettlement to an apprentice, in 
reſpeCt to his ſkill and art, by which he is ſuppoſed un- 
likely to become chargeable. So a perſon that has paid 
pariſh dues, or ſerved offices in a pariſh, gains a ſettle- 
ment by forty days, becauſe he is ſuppoſed a perſon of 


*.s 
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(a) But in the caſe of K. v. Aden (pet, this ſame head) 
it was determined, that 40 days ſervice under ſuch yearly hiring, 
was not neceſſary to gain a ſettlement, 


Nna 92 ſubſtance, 


$47 
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| ſubſtance, unlikely to become chargeable. But the late 
act requiring ſervice for a year, as well as an hiring, we 
think it ſufficient if the words be anſwered, conſidering 
this with the deſign of the former ſtatutes. 1 8. C. 87. 
Foley, 143. | 
; 12 1 G. 2. K. and Aynboe. The pauper was hired 
in Bicefler from Chriſtmas to Michaelmas, and ſerved till 
| Michaelmas ; then was hired for a year, and ſerved till 
Midſummer. And this was adjudged to gain a ſettlement 
in Biceſter. There were cited for it the caſes of Overton 
and Steventon, and of Brightawell and Weęſthallam above.— 
Lord Ch. J. Raymond ſaid, The cafe of Weſfthallam was 
expreſs to the point, and he would not break into it; but 
if it had been res integra, or a caſe not adjudged before, 
he ſhould have thought it ill. Here the ſervice was made 
previous to the hiring for a year. The greater part of 
the judges thought this caſe to be againſt the ſtatute, but 
that they were more ſtrongly bound by the precedent ; 
and were unwilling to ſet aſide a reſolution ſolemnly ad- 
judged, though not according to their own opinion. 
2 Sefſ. C. 119. Foley, 144. $4 
H. 6 G. 3. Underbarrow and Bradley-Field v. Croſ- 
thwaite and Lythe. Two juſtices make an order for the 
1 removal of Anne Kellett from the townſhip of Underbarrow 
7. and Bradley-Field to the townſhip of Creſethwaite and 
Ws. | Lythe.. The ſeſſions, upon appeal, diſcharge that order, 
and ſtate ſpecially, That the pauper Anne Kellett hired 
herſelf at Chri/tmas to John T hompſon of Croſthwaite and 
Lythe till Whitfuntide then next following, which time ſhe 
ſerved. At the ſame Whiz/untide ſhe hired herſelf to the 
ſaid John Thomp/on for one year, and continued in the 
faid ſervice till the beginning of March following, when 
ſhe and her maſter parted by conſent. The ſeſſions were 
of opinion, that the ſaid Anne Kellett gained no ſettlement 
by the ſaid ſervice in Creſthwaite and Lythe, and there- 
fore quaſhed the order of the two juſtices, ſubject, never- 
theleſs, to the opinion of this court. It was moved to 
quaſh the order of ſeſſions, and to affirm the original 
order; for that there was, upon the ſtate of the facts, a 
hiring for a year and a ſervice for a year, when both were 
coupled together; though indeed the firſt hiring was for 
leſs than a year, and the ſecond ſervice was likewiſe for 
leſs than a year. On ſhewing cauſe it was urged, that 
the two leading caſes above, of South Moulton and of 
Overton and Steventon, were determined upon facts prior 
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to the explanatory ſtatute of the 8 & g IV. before which 
ſtatute a hiring for a year, and a ſervice for forty days, 
gained a ſettlement. And it was obſerved, that in the 
laſt caſe of Aynhoe, L. Raymond and alſo Mr. J. Page 
declared, that if it had been then res integra, they ſhould 
have adjudged it to be no ſettlement in Bicefler : And 
now it appears to be ſo; as the two ſuppoſed precedents 
were in fact no precedents at all, being prior to the ſta- 


| tute of the 8 9 W.—By the court: The authority of 


theſe caſes will be juſt the ſame, whether the facts were 
prior to the ſtatute or not : Becauſe the court determined 
them as upon facts ſubſequent to the ſtatute. And 
there having been many determinations the other way, 
the court were unanimoully of opinion, that for the ſake 
of certainty it is beſt to adhere to ſettled determinations. 
Though there might be room for great doubt upon this 
point, if the matter were again open, yet the rule fare 
deciſis is always proper, and eſpecially in theſe caſes of 
ſettlements. And the order of ſeſſions was quaſhed, and 
the original order afhrmed. Burr. Settl. Caf. 545.— 


| [Note ; Upon ſearching the records it hath appeared, that 


the caſe of Bridget Bayly was after the explanatory ſtatute 
of the 8 & 9 V. and the miſtake did ariſe from the er- 
rors of the ſeveral reporters of that caſe, as to the particu- 
lar times of her hiring and ſervice. The other caſe, viz. 
of South Moulton, is not to be found upon the file : And 
the report thereof in L. Raymond is ſo very imperfect, that 
nothing can with certainty be concluded from it. - Sir 
James Burrow takes notice, that it is not impoſſible that 
this caſe of South Moulton may be the very ſame with that 
of Overton, Which conjecture ſeems to be ſupported by 
this obſervation, that the reporters of both the caſes ex- 
preſs that Holt Ch. J. was abſent. And there was no 
other determination in that term, according to the reports 
thereof in L. Raymond, wherein it doth not expreſsly 


appear that Holt Ch. J. was preſent. }] 


H. 20 G. 3. Ulverſton againſt Underbarrow and Brad- 
ley-Field. Two juſtices remove T homa/in Hallhead from 
the townſhip of Ulver/ion in the county of Lancaſter, to the 
townſhip of Underbarrow and Bradley-Field in the county 
of Weſtmorland. The ſeſſions upon appeal confirm that 
order, and ſtate ſpecially, That Thomaſin Hallhead, being 
ſettled in the townſhip of Underbarrow and Bradley- Field 
by a derivative ſettlement from her father, was hired for a 
year in the ſaid townſhip of Underbarrow and Bradley-Field, 
| | Nan 3 from 
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ceived her wages up to that time. 


and lived with him there ſix months, without coming to 


were to be admitted between the end of the firſt year and 


make ſuch an interruption as to prevent a ſettlement. 
maſter's houſe for above an hour; and of K. and #1/i;- 


ground that there is no fraction of a day.—By L. Mans- 


Poor, (Settlement by ſervice.) 


from Whitſuntide 1770 to Whitſuntide 1771, to one Bur- 
row, for the yearly wages of 18s. ; where ſhe lived with 
him under this hiring, till the 12th of May, being old 
Mayday 1771 : That her maſter then removing to a new 
fam in the townſhip of Strickland Roger, carried her with 
him, where ſhe ſerved ſeven days, which completed her 

ear, and received her wages: Then ſhe again hired her- 
felf to the ſame maſter for another year, from Fhitſuntide 
17/1 to Whitſuntide 1772, for the wages of 258.; and 
under this laſt hiring ſhe continued with him in Strictland 
Roger from Whitſuntide 1771 till Candlemas following, 
when by mutual conſent ſhe quitted her ſervice, and re- 
In ſupport of the 
orders, it was endeavoured to diſtinguiſh this caſe from 
that of Craſſcombe (a), where the pauper, having been hired 
for a year in one pariſh, and having lived that year there, 


and received her wages, continued a quarter of a year 


longer, and then went with his maſter into another pariſh, 


any new agreement; and the court held that he was ſet- 
tled in the laſt pariſh: Which caſe was argued on the 
round of there being no interruption, no new contract, 
ut a continuance and prolongation of the term of ſervice 
under the firſt hiring. So where there is a demiſe for a 
ear, and the tenant holds over without any new bargain, 
be is {till conſidered as holding under the original demiſe. 
But here the firſt contract was at an end both in form and 
ſubſtance ; there muſt have been a chaſm in point of time 
between the firſt and ſecond hiring ; it was a new bargain, 
and the wages were different ; the ſecond hiring muſt be 
conſidered exactly as if there had been a change of maſters, 
—On the other fide it was obſerved, that if a chaſm 


the new bargain for an increaſe of wages, that would not 


And for this was cited the caſe of Fifehead Magdalen (b), 
where there was an interruption and abſence from the 


Feld (c), where the interruption was ſtill longer, but not 
for a whole day; which caſe was determined on the 
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(a) Poſt, this ſame title. 
(e) Pell, this fame title. 


WO! Poft, this ſame title, 
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feld Ch. J. We are all very clear that this was a conti- 


nuance of the ſame ſervice with an increaſe of wages. 
And both the orders were quaſhed. Douglas, 296, Cal. 
Caf. '65. | 
H. 33 G. 3. K. v. Adſon. T. Jakeman and his wife 
were removed from Adſon to Church Stow, both in North- 
amptonſbire. On appeal the order was quaſhed, and the 
following caſe ſtated : The pauper was hired in Church 
Stow eight days after Old Michaelmas 19786 to the Old 
Michaelmas following, and continued in his maſter's 
ſervice till the day after O/d Michae/mas day 1787, when 
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Hiring for a 
year, and ſervice 
for a year, but 
not 40 days” ſer- 
vice under the 
yearly hiring. 


he was hired by his maſter till the Michazlmas following, 


and under that hiring he only ſerved ten days. The 
ſeſſions thought that the ſecond hiring was a hiring for 
a year, but that the pauper had gained no ſettlement 
under it, as he had not ſerved 40 days ſubſequent to that 
hiring. This caſe was argued in Michaelmas term laſt, 


when only L. Kenyon and Mr. J. Greſe were preſent ; 


when L. Kenyon was of opinion, that a ſettlement was 
gained by the hirings ang ſervice ſtated in the caſe z but 
J. Greſe being of a different opinion, it ſtood over for 
further conſideration z and now L. Kenyon ſaid, that they 
were both of opinion that the pauper gained a ſettlement 


in Church Stow. Order of ſeſſions quaſhed. Durnf. 


and Zaft, 5 V. 98. | 

 M. 19 G.2. Croſcombe and St. Cuthbert's. Two juſ- 
tices removed Fo/eph Garnſey from Croſcombe to St. Cuth- 
bert's. The ſeſſions quaſhed the order, and ſtated ſpeci- 
ally, That the pauper hired himſelf for a year to Dr. Lucy, 
and lived a year with him in &. Andrew's, and had his. 
wages and livery ; and without coming to any new agree- 
ment, continued with him a quarter of a year longer. 
Then the maſter removed with his family (Jeep Garnſey 
being one) to St. Cuthbert's, where the ſaid Garnſey con- 
tinued to live with him about fix months, {till under the 
ſame contract. It was moved to quaſh the order of ſeſ- 
ſions, for that they were miſtaken in point of law; the 
ſervice in St. Cuthbert's being a continuance of the firſt 
contract, and under it, for the ſaid fix months: The ſer- 
vant's laſt legal ſettlement muſt therefore be in St. Cuth- 


* 


| bert's, where he ſerved the laſt ſix months. On the other 


fide it was urged, that this was not the ſame ſervice as 


Hiring for a 
year, and ſervice 
continued be- 


yond the year. 


the firſt year's was; for that the firſt contract was com- 


pleted and executed on both ſides, and was determined. 
It had gained the ſervant a ſettlement in St. Andrew's. 
And there was no new contract or agreement at all; nor 
. Nu4 13 
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352 Poor. (Settlement by ſervice.) 
is any thing ſtated that can deſtroy the ſettlement gained 
in St. Andrew's by ſcrving a whole year there. Unto 
which it was replied, That it is the conſtant practice for 
ſervants to go on upon the firſt agreement, without any 
new one. And if this were not the caſe, then a ſervant 
who had lived with his maſter twenty years in different 
pariſhes, without any new contract, mult be ſettled in the 
pariſh where his maſter had lived in the firſt year of his 
ſervice, —And by the whole court: As there was a hiring 
for a year, and a ſervice for a year, and a continuance 
under the ſame ſervice, it is ſufficient to gain a ſettle- 
ment ; and ſuch ſettlement muſt be in the pariſh where 
it was performed the laſt forty days. Str. 1240. Burr. 
Settl. Caſ. 256. 

f ga * by M. 22 G. 2. Wrinton and Cheaꝑſſote. Anne Stokes, the 
83 "wi pauper, when thirteen years of age, went into Chao Magna 
and the ſervice tp the houſe of her aunt; and ſoon afterwards went to 
continued. Winford, and worked with one Nicholas Walter cloth- 

worker, in the buſineſs of burling cloths, by a weekly 
hiring or agreement at the weekly wages of 1's. 6d. each 
week in the winter, and 2s. each week in ſummer. On 
Saturday in each week, Nicholas Walker, when he paid the 
pauper her wages for that week, ſaid to her, that ſhe 
ſhould come the week following. Which ſhe accordingly 
did, and renewed the contract for the week enſuing, in 
the. ſame method. She continued to work with the ſaid 
Nicholas Walker in Winford, in the manner aboveſaid, for 
a year and an half ; but during all that time conſtantly re- 
turned in the evening, and lodged at her aunt's in Chew 
Magna, and alſo reſided with her aunt there on Sundays. 
On the laſt Saturday of the ſaid ſervice, the pauper cove- 

nanted to ſerve the ſaid Nicholas Walker for a year at 

11. 10s. wages; entered immediately into the ſaid ſer- 

vice, and continued therein eleven months in Winford. 

By the court: The pauper did not acquire a ſettle- 

ment by this ſervice in Winford. For though a ſub- 
ſequent ſervice for leſs than a year, performed under a 
hiring for a year, may be coupled to a prior ſervice 
which was not performed under a hiring for a year, pro- 
vided it be a continuance of the ſame ſervice ; yet the 

- ſubſequent ſervice cannot, in the preſent caſe, be coupled 

with the former, becauſe the former hiring was not of 
the ſame kind with the latter: The former was as a day- 
labourer, or weekly labourer at moſt; not as a hired 
ſervant, who is part of the maſter's family. Burr. Sett!. 
Caf. 280. C 

E. 22 


* 
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E. 22G. 3. K. v. Bagworth. Sarah Ward was re- 
moved from Bagworth to Ratby. The ſeſſions quaſhed the 
order, and {tated ſpecially, That nine weeks before old 
Michazelmas 1780, the pauper was hired by William Hunt 
of Ratby for one week at 28. 6d, wages, and continued to 
ſerve in his houle by the week till old Michaelmas, and re- 
ceived her wages every week. That during that time ſhe 
conſidered herſelf at liberty to bave quitted her ſervice at 
the end of any one week, and to have hired herſelf to an 
other perſon. That at the ſaid old Mzchaelmas 1780, ſhe 
*was hired fora year from that time, and ſerved till about a 
fortnight before the following old Michaelmas, when being 
with child the and her maſter parted by conſent, and ſhe 
received her wages up to that time. That ſhe was em- 
ployed in the fame manner during the time ſhe ſerved b | 
the week, as under the hiring after Michaelmas. $3 
Willes J. The queſtion raiſed upon the merits is perfectly 
clear, the pauper did not live in this family occaſionally, ſo 
or work merely as a day-labourer or chairwoman, but con- 
ſtantly as a menial ſervant, and employed throughout in 
the ſame ſervices; and a hiring for a year, with a year's 
ſervice in the whole, and that of a ſimilar nature through- 
out, though it is made up of ſeveral hirings, (provided | 4 
there be no diſcontinuance,) gives a ſettlement. = 
Buller J. Here is a continuance in the ſervice for a year: | 
and it has been long ſettled, that where the ſervice extends =. 
throughout the year, you may couple any number of pre- 1 
ceding hirings and ſervices with a hiring for a year; the 1 
extent and duration of the ſeveral preceding ſervices, [#] 
where ſuch ſervices have been ſimilar, have never been i 
| 


adjudged to vary the law, but there muſt be one entire 

hiring for a year. Order of ſeſſions quaſhed, and the 

order of the two juſtices confirmed. Cald. Caf, 179. 

E. 24 G. 3. K. v. glion. The pauper R. Johnſton Hiring firit for a 

being ſettled in Alton, hired himſelf to his uncle D. Jobn- n 2888 
flon, a turner in the pariſh of Midburſt, for a year. The 1 year to 

pauper was to be found in board, lodging, pocket- money, work by the 

and clothes by his uncle, for whom he was to work in his <<: 

trade of a turner; after he had ſerved ſix months, his maſ- 

ter finding him idle, they came to a new agreement, by 
which the pauper was to work in the ſaid trade by the 

piece, and to be paid by the piece for what he ſhould earn, 

and he to find himſelf in board, lodging, and clothes; on 

which laſt terms he ſerved to the end of the year, ſome- 

times working by the piece when he boarded and lodged 

out, and at other times he ſeryed his maſter in the houſe, 
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Poor, (Settlement by ſervice.) 
and then he was lodged and boarded by his maſter. — 
The ſeſſions held, that this new agreement determined 
the contract, and that the pauper gained no ſettlement. 
hut by the court, It is not neceſſary that all the ſer- 
vice ſhould be under a hiring for a year; a ſervice under 
a hiring for leſs than a year, may be coupled with ſervice 
under a hiring for a year, and give a ſettlement, there are 
many caſes to that purpoſe; there can be no doubt but 
the original agreement {till continued, and beſides the 
ſecond hiring being general would be equivalent to a hir-, 
ing for a year. Order quaſhed. 2 Conff. Bott. 382. 

T. 18 G. 3. Monk Sherborne and St. Giles's Reading, 
Two juſtices remove Daniel Davis and his wife and chil- 
dren from Monk Sherborne to St. Giles Reading; the ſeſ- 
ſions confirmed the order, and ſtated ſpecially : That the 

auper, being an unmarried man, went into'the ſervice of 
Mir. Wilder who kept an inn in the pariſh of SF. Mary 
Reading, on 19th December 1763, under a general hiring 
as a polt boy, and continued in that ſervice in the ſaid 
pariſh for ſeven months, when he married his preſent wife ; 
after his marriage, he continued in his ſaid maſter's ſervice 
four months, when he took lodgings in the pariſh of St. 
Giless, and removed thither with his ſaid wife, where he 
flept for ſeven months, continuing to ſerve his ſaid maſter 
the whole time without coming to any new hiring, mak- 
ing eighteen months in the whole : and then left his ſer- 
vice. In ſupport of theſe orders, it was argued that mar- 
riage did not put an end to the contract between maſter 
and ſervant, and that the word unmarried” in the ſtatute 
went only to the hiring, and not to the ſervice; and the 
caſes of Farringdon and Witty (a), 1 An. and Farringdon and 
Wilt, 2 An. in 2 Salk. 527 & 529, were cited. That 
here no new agreement was entered into, and the ſervice 
of the firſt and ſecond years were to be connected and re- 
ferred to the ſame original hiring, when the pauper being 
unmarned, the place where the laſt forty days were ſerved 
was his ſettlement ; and that the caſe (5) of K. v. Creſcombe 
was in point. On the other fide it was admitted, that 
marriage does not diffolve an exiſting contract ; that the 


_, doctrine of the ſameneſs of the contract, and its relation to 


Ta) Ante, this ſame title. (5) Ante, this ſame title. 


the original hiring, holds in the caſe of unmarried perſons, 
who are capable of renewing their contract at the end of 


the year; but not ſo in the caſe of perſons married at the 
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time, 
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time, who by the expreſs proviſion of the ſtatute are inca- 
pacitated: That, if this relation could be carried over to 
the ſecond year, a man who hired a week before he mar- 
ried, might burthen the pariſh in which he laſt ſerved with 
all the children he might have during his life, —— PVillec, 
Aſhhurft, and Buller, Js. thinking the point new, took time 
to Confider.—Willes J. the court being then full, delivered 
the judgment of the court : This caſe depends upon the 
conſtruction of 7th ſect. of ſtat. 3 W. c. 11. The act was 
intended for the benefit of unmarried perſons, and the 
principle of it is, that the pariſh that reaped the benefit of 
the labour of a man unincumbered with a family ought to 
make a proviſion for that man when not able to provide 
for himſelf, but not fer others from whom they derived no 
benefit; that8 9 V. c. 3. , 30. uſed the very ſame 
words as the former ſtat. © unmarried perſon not having 
« child or children.” The meaning of theſe acts is ob- 
vious, that the labour of one man ſhall not be ſufficient to 
incumber a pariſh with the maintenance of a numerous 
family. It has been determined this term in the caſe of 
K. v. Hedfor (a), and K. v. Hanburry (ö), that marriage 
does not diflolve the contract, if it happens during the year 


in which a man has been hired as a ſingle man; to ſuch 


only the benefit of the aCt was meant to be extended, and 
for this reaſon married perſons ought to continue in the 
ſettlement acquired before marriage. If there had been a 
reſidence of forty days in St. Giles's at the end of the firſt 
year, the pauper would have been well ſettled there; it 
would have been within the cafe of K. and Hedfor; but that 
is not the preſent caſe. The caſe of the X. and Croſcombe 
does not apply : 1. Becauſe that was the caſe of a ſervant 
unmarried during the whole of the year. 2. Becauſe the 
court did there preſumethe continuance of the old contract. 
Here the pauper was incapable of making a new con- 
tract at the commencement of the ſecond year: Preſump- 
tion can go no further; and at that time he was a mar- 
ried man. In this caſe, ſuppoſe at the end of the firſt 
year, a new agreement had been made; a ſervice under 
that could not have given the pauper a ſettlement. Shall 
he then by an implied contract do that which in expreſs 
and direct terms he could not do? If the original hiring 
was conſtructively to be continued throughout the ſecond 
year, it might laſt for 20 years; and pariſhes might be 
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burthened with families from whoſe labour they had 
received no benefit. Both orders quaſhed. Cal. Co. 


54. | 4 
T. 24 G. 3. K. v. Great Chilton. Two juſtices re- 
moved V. Blakey and his wife and family from Merring- 


ton to Great Chilton, both in the county of Durham. The 


ſeſſions confirmed the order, and ſtated the following caſe: 


The pauper about 12 years ago at Martinmat, being then 
unmarried, and without any child, was hired by V. Gren- 
well of Great Chilton, as a ſervant in huſbandry for a year, 
commencing from Martinmas ; his wages were to be about 
81. with meat, drink, waſhing, and lodging, in his maſ- 
ter's houſe. He entered upon his ſervice at Martinmas, 
and reſided in his maſter's houſe in Great Chilton. in Ja- 
mnuary next he married his ſaid wife, but continued as 2 
menial ſervant with Grenwe!l until May-day following. 
Some days before May- day, Grenwell and he agreed that 
he with his wife ſhould go as a hind to refide on and ma- 
nage another farm which Grenwell had in the ſame town- 
ſhip; this ſecond agreement was for a year from that 
May-day, and he was to have 58. a-week, the houſe to 
live in rent-free, and ſome other trifling perquiſites as per- 


| ſons in that capacity uſually have: And accordingly he 


ſerved as a hind two years from that May-day, being all 
that time a married man. He has not gained any ſettle- 
ment fince..-L Kenyon Ch. J. This caſe appears to me 
not free from difficulty and doubt ; but upon the whole 1 
think that the pauper gained a ſettlement in Great Chil- 
ton. To the above caſe of K. v. St. Giles Reading, I per- 
fectly accede, but that cannot decide the preſent caſe. 
There the pauper was hired generally, which the law con- 
ſtrues to be a hiring for a year, at a time when it was 
competent to him to acquire a ſettlement by hiring and 
ſervice; he was then unmarried: when the year expired, 
there was an end of the contract; by continuing in ſervice 
aſter that time, the court would infer a ſecond hiring for 


another year: but at the end of the firſt year he was a 


married man, and was diſabled from gaining a ſettlement 
by a ſervice under a contract entered into at that time. But 


in the preſent caſe the pauper was unmarried when he 


contract was diſſolved. I admit that if there were an end 


made the firſt agreement; and though he married in the 
courſe of that year, it has been very properly admitted that 
that alone did not defeat his ſettlement if he ſerved out the 
remainder of the year under the original agreement made 
before his marriage. But it has been contended that that 


of 
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of the relation of maſter and ſervant when the ſecond 
agreement was made, the pauper could not gain a ſettle- 
ment in Great Chilton, but 1 do not think that that was the 
caſe. An alteration indeed in the man's ſituation took 
place: perhaps it was more convenient for him to live 
with his wife in a ſeparate houſe than to continue to live 
in his maſter's family, and therefore it was agreed that he 
ſhould go to another farm of his maſter's in the ſame 
townſhip. But that alone did not put an end to the 
former contract. If a maſter, who had kept houſe, and 
an eſtabliſhment of ſervants, choſe to break up houle- 
keeping in the middle of the year, and to put his ſervants 
on board wages, that would not put an end to the relation 
between the maſter and his ſervants, nor defeat the ſet- 
tlements of the latter. Then it was objected that the 
ſervant's employment after his marriage was different from 
that under the original contract; but I cannot diſcover 
much difference, for under both agreements he was to 
ſerve in huſbandry. And even if the nature of the ſervice 
were varied, that would not defeat his ſettlement. A foot- 
man who was converted into a butler, would gain a ſet- 
tlement by completing a year's ſervice, notwithſtandin 

| ſuch a change in his ſtation. In this caſe alſo there was 
a prolongation of the time of ſervice, and he was to con- 
tinue half a year beyond the period originally agreed upon 
there was alſo an alteration of wages adapted to his change 
of ſituation : but I do not think that either of theſe cir- 
cumſtances affects the caſe. The whole queſtion turns on 
this, Whether or not there was a diſſolution of the former 
contract ? for if there were, the ſecond apreement was 
made at a time when by law he was diſabled from gaining 
a ſettlement by hiring and ſervice. I ſpeak with great 
diffidence on this caſe, underſtanding that the majority of 


the court are againſt my opinion. But it ſtrikes me that 


there was no end of the relation of maſter and ſervant, 
even for a moment, during the whole time the latter con- 
tinued in the ſervice; and that as the firſt contract was 
not diflolved by the ſubſequent alteration of ſituation, the 
pauper gained a ſettlement ia Great Chilton by ſerving 
more than a year under a yearly hiring entered into when 
he was an unmarried man. The K. v. Alton (a) warrants 
this opinion, though that indeed appears to be a more 
doubtful caſe than the preſent; becauſe there, under the 
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ſecond agreement, the pauper was to work by the piece, 
which ſeems to imply a liberty either to work or not as he 
pleaſed. —Afhurft J. At firſt I was inclined to think that 
the firſt contract was not abſolutely diſſolved, and that the 
ſecond was merely a continuation and modification of it: 
but on further conſideration I-am of opinion that the firſt 
contract was entirely put an end to by the ſecond. This 
is very diſtinguiſhable from K. v. Alton, for there the 
principaP alteration was in the terms of the contract re- 
ſpecting wages; the ſervant was to be paid by the piece 
inſtead of by the year. Whereas in this caſe there was a 
variation alſo in other cirumſtances. Under the firſt 
contract the pauper was to live in his maſter's houſe as part 
of his family, and was to receive the yearly wages of 81. 
Under the new contract the terms were materially altered, 
the ſervant was to go into another farm of his maſter's, he 
was to receive weekly wages, and was to continue in ſervice 
for a year from that time. After the ſecond contract, if 
the maſter had wiſhed to compel the ſervant to return to 
his own houſe, and to live in his family at the former 
| wages, the latter might have refiſted on the ground of the 
| ſecond contract, which ſhews that the former one was 
abandoned, and that the pauper was not ſerving under it. 
Then if the ſecond were a new contract, diſtin from the 
former one, the ſervices under the two cannot be coupled 
for the purpoſe of giving the pauper a ſettlement, becauſe 
at the time of entering into the ſecond he was married. — 
Groſe J. I agree to the Alton caſe; and here, if the ori- 
g inal agreement had continued in force, the pauper would 
have gained a ſettlement by ſerving a year under it. But 
the queſtion is, Whether or not there were a diſſolution of 
the ſervice, and of the firſt contract ? I cannot ſay that 
the ſervice under the ſecond contract was a ſervice under 
the firſt, becauſe on comparing the two contracts together, 
it appears that there is a difference in the duration of the 
term, in the kind of ſervice, and in the wages, the for- 
mer of which is moſt material; and where two agree- 
ments are totally inconſiſtent, the ſecond muſt operate as 
a diſſolution of the fitſt. By the firſt contract the pauper 
was hired for a year, to commence at Jartinmas ; heſerved 
under that till May following, when he made another 
agreement with his maſter for another year, to commence 
at that day. Suppoſe at the end of the firſt year the ſer- 
vant had ſaid that he would no longer continue in his 
maſter's ſervice, for that he had been ſerving under the 


firſt agreement 9 was not bound to ſerve * 
. | Ee 
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the ſecond; there is no doubt but that the maſter might net 
have compelled him to ſerve until the May following 
by virtue of the ſecond agreement. This ſhews that 
the ſecond agreement put an end to the firſt. It is not | | 
neceſſary to lay ſo much ſtreſs on the two other inſtances 1 
of difference between the two contracts, the kind of 19 
ſervice, and the quantum of wages; I rely moſt on 
the alteration of the term of ſervice, which I think | I 
is deciſive. Lawrence J. It ſeems to me that in thoſe 
caſes no queſtion ariſes g wage. benefit of any 
particular ſettlement gained by the ' pauper, but that 4 
the queſtion muſt be conſidered on the facts as between | 
the two contending pariſhes, becauſe if the pauper be 8 
not ſettled in one, the burthen of maintaining him 
and his family falls on the other; and therefore there 
can be no bias in favour of one or the other ſettlement. 
In order to gain a ſettlement by hiring and ſervice, 
there muſt be a hiring for a year, and a ſervice for a year; 
and the ſervice for the laſt 40 days muſt be performed 
under a contract of hiring entered into when the pauper 
was unmarried. Then the queſtion in the preſent caſe 
is, Whether or not there were a diſſolution of the firſt 
contract ? and not whether there were a diſcontinuance 
of the ſervice; for in K. v. St. Giles Reading, the pau- | 
per continued all the time in the maſter's ſervice ; and 1 
there is no difference in this refpeCt, whether the contract 
be put an end to by flux of time or by agreement. 
The only way in which it can be conſidered that the 
pauper gained a ſettlement in Great Chilton, is by treating 
the ſecond as a prolongation of the original , contract; 
and it hag been argued that by the ſecond agreement the 
pauper was to ſerve until the end of the then current year, 
and for fix months longer. But it ſtrikes me that this 0 
is not the fair conſtruction of the ſecond agreement; at | 4 
the end of the firſt ſix month's ſervice the pauper did not e 
agree to ferve for {ix months after the end of that year, i 
but for a year to commence at the time of the fecond | 
agreement. On the whole it appears to me that the 
ſecond contract was diſtin from the former one, and put 
an end to it, becauſe the ſecond was inconſiſtent with it; 
fo that the pauper gained no ſettlement in Great Chilton, 
becauſe the ſeryice for the laſt 40 days was not per- 
formed under a yearly hiring entered. into when he was 
unmarried. Both orders quaſhed. Dwurnf. and Hat, 
J V. 672. 1 | 1 
P . 8 Z. 4 G. g 
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Same ſervice but N 


not with the - 


fame maſter. 
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E. 46. Toinghve and Solebury. A perſon was hired 
for a year to one Knight, who rented a farm in Ivinghoe, 
and lived with him half a year : 'The maſter lets the farm 
to one Smith, and the ſervant lives the refidue of the year 
with Smith in the farm, without any, words paſſed about 
diſſolving the contract with Knight, or making any new 
contract with Smith. And at the end of the year, the 
ſecond maſter paid him his wages. The queſtion was, If 


this ſhall be mee the ae ice, ſo as to gain a ſettle- 
ment? — By Pratt Ch. ] Md.court This is a good 


| ſettlement: If a maſter command his ſervant to live with 


another for a certain time, it is a ſervice to the firſt maſter; 
and here being no new contract, it is carrying on the ſer- 
vice of the firſt maſter. And the ſubſequent maſter pay- 
ing hts wages did not alter the cafe; for the contract 
not being deftroyed, he might have brought an aCtion 


againſt the firſt maſter. 1 8% C. 121. Caſes of S. 10g. 


Str. 90. 


B. 15 G. 2. Ladeet and St. Enoder. John Roberts was 
hired for a year in Ladock. His maſter died within the 


ye ar, leaving William Huddy of St. Enoder his executor. 


Service with the 
ſame maſter, but 
not in the ſame 


place, 


he executor aſked the ſervant, if he was willing to ſerve 
out the year with him. The fervant agreed to it, and 
did ſerve the executor in St. Euoder during the remainder 
of the year.—By the court: This is a continuance of the 
ſame ſervice; the contract was not diſſolved by the death 
of the maſter; and the ſervant gained a ſettlement in St. 
Fand. And this is a ſtronger caſe than that of Tvinghoe 
above, the aſſignee of the farm in that caſe being a mere 
ſtranger ; whereas this was the caſe of an executor, on 
whom the law caſts a privity of contract. Burr. Settl. 
Cof: I 79. 

T. 12 An. Silverton and Aſhton, A ſervant maid was 
hired for a year in the pariſh of Aſbton, where ſhe ſerved 


half a year; then her maſter, and ſhe with him, removed 


to the pariſh of Patſhall, where her maſter took another 
farm ; the ſervant continued with him. in the pariſh of 
Patſhall for the other half year: And the queſtion was, 


| Whether ſhe gained any ſettlement in either of theſe 


places ; and if ſhe did, in which of them ?—By the court : 


Here is what the act requires, a hiring for a year, and a 


ſervice for a year; forit is the ſame ſervice, and the ſta- 
tute doth not tic it down to one place. If a perſon i is hired 
to a maſter in one pariſh, and goes with him into another 


pariſh, and ſerves him for one whole year, the parifh he 


continues 
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continues laſt in for 40 days before the end of his year, is 
the place of his ſettlement : and the reaſon why the 40 
days gain a ſettlement is, becauſe he comes there with his 
maſter, and you cannot remove him from his maſter; 
and having continued with him 40 days unremovable, he 
gains a ſettlement. Foley, 188. Caſes of S. 23. 

H. i G. Biſhop's Hatfield and St. Peter's in A Alban's. 
Two juſtices remove one Langley from Biſhop's Hatfield to 
St. Peter's. Upon appeal, the matter was ſtated lpecially, - 
that this Langley was a huntſman to one Mr. Arnold, and 
that Mr. Arnold lived ſometimes in Meſtminſter, and ſome- 
times at his houſe in Northamptonſhire, but that Mr. Arnold 
had no ſettlement in St. Peter's; and that this Langley 
ſerved the laſt 4o days of his year in the pariſh of 
St. Peter's with his maſter Mr. Arnold : which the juſtices 
at ſeſhons thought gained no fettlement for Langley in 
St. Peter's, and quaſhed the order of two juſtices. But 
the court of king's bench, upon the order's being re- 
moved by certiorari, quaſhed the order of ſeſſions, and held 

Langley's ſettlement to be in St. Peter's, by ſerving his 
maſter Mr. Arnold the laſt 40 days of his year there, 
though his maſter Arnold had no ſettlement there. Foley, 
197. Str. 794. 

T. 8 G. St. Peter's in Oxford and Chepping Wycomb. 
Upon a ſpecial order of ſeſſions it appeared, that the 
maſter of the Oxford ſtage coach hired a ſervant for a 
year, to ſtay in an inn ia Wycomb where the coach baited, 
and to take care of the horſes : he lived there for the 
whole year, and the maſter all the while lived in Oxford. 
The queſtion was, Where that ſervant gains a ſettlement, 
or whether any by that ſervice? And by the whole court, 
he gained a ſettlement in Chepping Wycomb, though his 
maſter never lived there. Str. 528. Foley, 200. | 

T. 8 G. St. Peter's in Oxford and Fawley., Mrs. Cook 
lived with her ſon-in-law Dr. Clavering at Chrift-church, 
and hired a ſervant for a year, who was ſettled in Sr. Pe- 
ters. Mrs. Cook afterwards goes to Fawley upon a vilit z 
and ſhe, with her ſervant, ſtaid there for three months, 
and afterwards came back again to Chrift-church, where 
the ſervant ended the year's ſervice, being not 40 days 
after her return. The queſtion was, Whether this ſervant 
gained any ſettlement at Fawley, living with her miſtreſs, 
who was only a viſitor? And by the whole court: The 
ſettlement of the ſervant doth not at all depend on the fer- 
tlement of the maſter; for if a maſter hire a ſeryztiit for a 
| year, and after remove from one pariſh to another during 

that year, it may be properly ſaid that the ſervant is hired | 

Vol. III. | Oo 993 in 
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in every pariſh he ſhall go into with his maſter; and the 
pariſh where he lives with his maſter the laſt 40 days 
of his year, is the place of his ſettlement. And it is 
not material to the ſervant, whether the maſter goes there 
under the capacity of gaining a fettlement for himſelf or 
not; the ſervant goes there in the capacity of a ſervant; 
and it is like the caſe of a ſchool-boy; he gains no ſettle- 
\ ment, but the ſervant that waits upon him will. And it 
was adjudged that the ſervant was ſettled at Farley. Cal. 
of Settl. 139. Foley, 194. Str. 524. | 
E. 30 G. 2. Alton and Elvetham. This caſe was ar- 
gued the laſt term, and the court took time to conſider of 
it; and this term, L. Mansfield Ch. J. delivered the reſo- 
lution of the court: This was an order made by two juſ- 
tices for the removal of the wife of the pauper and four 
children from the parith of Elvetham to the pariſh of Alton: 
* and upon appeal to the ſeſſions the ſame was there con- 
| firmed : But the ſeſſions ſtate the fact ſpecially, That. 
| | the pariſh of Allon in the year 1722 gave a certificate to 
the father of the pauper to the pariſh of Elpetham ; under 
which the father went to the pariſh of Eluetham, and has 
dwelt there ever fince : then it ſtates the pauper and other 
children being born there, and that the pauper on the 
! | 29th of Augu/t 1734 was hired for a year as a covenant 
| | {ſervant by Sir Henry Calthorpe at Rluetham, and ferved that 
. out in that pariſh; that at the expiration of this year, 
| e was hired again as a covenant ſervant by him for ano- 
ther year, and ſerved that year, but it happened that the 
| | laſt 40 days of the fecond year were at Scarborough in York- 
A Hire; that he did not at the end of the ſecond year quit the 
ſervice, but on the 29th of Auguſt 1736, he applied to his 
i maſter to make a new agreement for another year, when 
. the maſter ſaid it would be time enough when they re- 
x turned home to Etvetham ; whereupon he continued for 
„ about fix weeks with his maſter at Scarborough, when they 
j returned home to Elvuetham then he was hired for a third 
3 year, and ſerved that year out in E/vetham, and continued 
| in his ſervice for ſeven years more, and his wages were 
bl advanced every year; and afterwards he quitted that ſer- 
„ 5 vice, and married, and had four children mentioned in the 
| | - order, which was, for removing his wife aad four children 
_ from Elvetham (the huſband having left his family) to 
Alion, which gave the certificate. The juſtices con- 
ſidered him ſerving altogether in Elvetham, and that he 
could not gain a ſettlement there. It has been contended 
that they were in the wrong, for he ought to be conſidered 


„ 1 


„ 8 ; rr © Pa 
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as having gained a ſettlement in Elvetham, notwithſtand- 
ing the certificate. That is not contended for directly, 
becauſe' ſervice for a year of a certificate-perſon will not 
gain a ſettlement z therefore it is indirectly contended for, 
that he had gained a ſettlement: His maſter goes (pro- 
bably for his health) to Scarborough, and happens to ſtay 

there 40 days; and it is contended, that the ſervant then 
gained a ſettlement at Scarborough, which diſcharged the 
certificate, and then he afterwards gained a ſettlement at 
Elvetham. ——— The general queſtion is, Whether this 
accidental fervice of 40 days at Scarborough acquired a ſet- 
tlement to the ſervant? It is immaterial whether the 
maſter has or has not a ſettlement in the place where the 
ſervice is; becauſe that will not prevent the ſervant gain- 
ing a ſettlement: But the objection here is, Whether the 
40 days at Scarborough are to be conſidered barely as a con- 
tinuation of the ſervice at Eluetham, or a new bona fide 
| ſervice at Scarborough? There are ſeveral caſes where a 


ſervant, though locally abſent, may yet be conſidered as 


continuing his ſervice in the place to which he was hired. 
So if a ſervant was ill, and went to Bath, by the conſent of 
the maſter, that would be a continuation of the ſervice. 
Therefore the conſideration here is, of convenience and 
inconvenience, of juſtice and injuſtice, which will have 
great weight, unleſs there are authorities which ſtand 
in the way. I will conſider this, firſt, under the cir- 
cumſtances of the caſe; then, ſecondly, I will confider 
the authorities. The general ground upon which this 
mult be determined, if there are no authorities, is this: 
Subſtantially, the maſter lived at Zlvetham ; he hired his 
ſervant to be a ſervant there; the pariſh was jealous of the 
ſervant coming in there, and got a certificate from Alton. 
Sir Henry happens to go to Scarborough, as a ſojourner for 
a particular purpoſe, not as an inhabitant. When they 
are to make an agreement for a third year, they both 
conſider themſelves as abſent from home. It would be 


perilous for theſe public places of reſort, if ſuch a ſervice 


were to gain a ſettlement. Beſides, what fraud would be 
brought upon pariſhes, if ſettlements might be gained in 
this manner, when a pariſh truſts to certificates ? Suppoſe 
a perſon in ſervice has an accident upon the road by break- 
ing a leg, and he ſtays 40 days at a place, ſhall that be a 
ſettlement ? Suppoſe he ſtays 40 days with his maſter in a 


ſea-port, being wind-bound, would that gain a ſettlement? _ 


The maſter's abode here is at Elvetham, which I lay great 
ſtreſs on. The domicil (as the civilians call it) of Sir 
e 89 0902 | Henry 
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Henry was not at Scarborough ——I ſhall next conſider 
B | the authorities cited: The principal of which was the 
| | caſe of &t. Peter's in Oxford and Fawley (Str. 524.) (a). 
| The court will pay regard to former determinations for 
| the ſake of certainty. But if an authority were ſingle, and 
| plainly productive of inconvenience, the court will in ſuch 
caſe oyer-rule it. But the preſent authority does not at 
all contradict the doctrine I have been laying down. This 
caſe, was cited to ſhew, that a paſſage or tranſitory reſi- 
dence might gain a ſettlement. I ſhall ſtate the caſe as it 
is in Strange: where it is ſaid, that in the caſe of Ruffard 
it was not doubted, but that hiring into an extraparochial 
place would gain a fettlement. And ſo Powel J. ſome- 
where ſaid, that if a ſervant was hired for a year in Ireland, 
and the ſervice was performed here, it would gain a ſettle- 
ment. But here I cannot but obſerve, that it is a great 
pity that caſes ſhould get abroad under the ſanction of 
great names, whach being taken from notes that gentle- 
men took only for their own uſe, and not by any public 
1 officer appointed for that purpoſe, are incorrect often in 
0 the ſtate of them. The preſent caſe, as reported in Strange, 
is moſt certainly miſreported. It is ſtated that the pauper 
was hired for a year into CHriſti- church, without ſaying how 
or under what circumſtances her miſtreſs lived there; and 
that her miſtreſs went upon a vifit to Fazwley-court. Now 
her miſtreſs being a ſingle woman could not poſſibly have 
any abode in Chri/i-church but as a viſitor or friend. And 
it is farther faid, that the only doubt was, Whether the 
ſettlement gained at Chriſt. church was ſuperſeded or not? 
That could not poſhbly be ſo. For the could by no 
means gain a ſettlement in Chrif-church, which was not 
only an extraparochial place, but a fingle houſe, only, 
having been once a monaſtery, being in nature of one of 
the king's palaces, which may be extraparochial. I men- 
tion this, to ſhew the incorrectneſs of caſes, which can- 
not be rehed on. This caſe is alſo in Foley, 215. and Caſes 
of Settl. 139. reported differently. But all of them toge- 
| iber may ſerve to help us to the truth, and which upon 
'F | inquiry 1 find to be this: Mrs. Cook, the miſtreſs of the 
| ſervant, had two daughters; one married to Dr. Claver- 
|'Þ ing dean of Chriſi-church; the other, to Mr. Freeman who 
hyed at Favoley- caurt. And ſhe lived alternately with theſe 
two gentlemen her ſons-in-law ; and was as much at 
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Faculey- court as at Chriſt- church, and (as I obſerved before) 
it was not poſſible the ſervant ſhould be ſettled at Chrift- 
church, becauſe it was an extraparochial ſingle houſe. 
This was, I think, the only material caſe cited at bar; 
but there is another which I have had mentioned to me, 
Biſhop's Hatfield and St. Peter's in St. Alban's (Foley, 197) (a), 
where a huntfman was hired by one Mr. Arnold, who lived 
ſometimes in Weſtminſter, and ſometimes at Northampton, 
and the ſervant reſided, where the hounds were kept, at 
St. Alban's; and the only queſtion was, Whether the ſer- 
vant could acquire a ſettlement there by ſuch ſervice, as 
his maſter had none? and there was no doubt but he 
could; for he came exactly within the caſe of a ſtage- 
coachman, who was hired to ſerve at Wycomb, though 
the maſter lived at Oxford; where it was held, that the 
ſervant's ſettlement does not at all depend upon the maſ- 
ter's. But that caſe was very different from the preſent ; 
for the queſtion was not, Whether there was a continuance 
of ſervice with the maſter in Weſtminſter or Northampton, 
but he was ſettled by living in that place with the hounds; 
and the maſter, I ſuppoſe, might be probably a member 
of parliament, and might have a houſe to go to for hunt- 
ing merely, which is a very common caſe in the neigh- 
bourhood of London. However, there is no preciſion in 
the caſe, on which the court can rely; and upon the whole, 
I think it not at all inconſiſtent with our preſent reſolu- 
tion; which is, that in the preſent caſe the whole of the 
ſervice was only a continuation of the ſervice at Elvetham. 
However, I would have it obſerved in the preſent caſe, 
that I lay great ſtreſs on both the maſter and ſervant con- 
ſidering Elvetham as their home, as alſo upon the prece- 
dent and ſubſequent ſervice, and upon the circumſtances 
of the certificate. — There was another objection at 
bar, but not relied on; that it does not appear but that 
the huſband may be living, and he is not removed, and 
may have gained a ſettlement fince. But this the court 
will not preſume. If he is living, they muſt remove him 
| after to his family. Aud both the orders were confirmed. 
A. S. ? | 

And the difference between this caſe and that of Sz. Pe- 
ters in Oxford and Fawley, ſeemeth to be this: that a vi- 
ſitor, during the time of the viſit, may be confidered as 
part of the family of the perſon viſited, and hath there 
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pro tempore his home and place of abode; but a perſon at 
Scarborough, or other ſuch like place of public reſort, under 
the circumſtances aboye-mentioned, is only a ſojourner, or 
in the nature of a traveller, or as a gueſt in an inn, and 
cannot in any ſenſe within the words of the ſtatute be look- 
ed upon as coming to ſettle there. 8 
Note; with reſpect to the aforeſaid caſe of St. Peter's 
and Faculey, Sir James Burrow ſays, there having been ſo 
much doubt and miſapprehenſion concerning it, he has had 
the curioſity to tranſcribe it from the original record: 
which is as follows: — Two juſtices remove Mary Norris 
from the pariſh of St. Peter's in the Eaſt in Oxford, to the 
pariſh of Faaley in the county of Oxford aforeſaid. 
Which order was diſcharged by the ſeſſions, upon appeal; 


it appearing (as it is ſtated in the order of ſeſſions) that 


the ſaid Mary Norris was hired at Chrif-church in Oxford, 
an extraparochial place, on the 16th of May 1717, far 
one year to Mrs. Cooke, who then lived, and ever ſince 
hath lived, with her ſon-in-law Dr. Clavering, canon of 
Chriſt-church college aforeſaid, as a ſojourner or boarder; 
and continued in her ſervice there till the month of 
in the ſame year; when Mrs. Cooke went, upon a viſit, 
to her ſon Mr. Freeman's, in the pariſh of Faaley aforeſaid, 
where ſhe continued three months, upon the ſaid viſit; 
and her ſaid ſervant Mary Norris was with her at the 


ſaid Mr. Freeman's, and continued there in her ſervice 


all the three months, At the end of which the miſtreſs 
returned to Chrift-church, and there the ſervice expired, 
ſhe having ſerved her miſtreſs the whole year, in pur- 
ſuance of the firſt hiring: And the order of ſeſſions 
was quaſhed, and the original order affirmed. Burr. 


Settl. Caf. 422.] 


M. 15 G. 3. Eat Ilſley and Weybridge. The pauper 
James Allen was hired for a year, and fo for two years af- 
terwards ſucceſſively, to the earl of Portmzre, to look after 
the ſaid earls running horſes; and during the ſaid three 
years removed from place to place with the ſaid horſes, 


the laſt ten months of which time he reſided with the ſaid 


horſes at Zaft Iſley, which was a public place for exer- 
ciſing and training running horſes; which ſaid earl had 
not any houſe in Eaſt 1/ſtey, nor any eſtate there, The 
queſtion was, Whether a groom, reſiding at a public place, 
where his-maſter had no houſe nor eſtate, merely for the 
purpoſe of training running horſes, ſhould gain a ſettle- 


ment at that public place? And the court were unani- 
mous, that this was a good ſettlement, being exactly the 


ſame 
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ſame caſe as that of the huntſman at Sz. 4/ban's. Burr. 
Zettl. Caſ. 722. | 
T. 34 G. 3. K. v. Sutton. H. Boardman the pauper 
being ſettled in Sutton, was about Chri/mas hired for a year 
by Mr. Kerfoot, of Great Sankey, to ſerve in huſbandry for 
71. 108. and 5s. more in caſe his maſter approved of his 
ſervice; he continued in that ſervice until by the viſitation 
of God he was deprived of his reaſon about the beginning 
of November next following, when his father fetched him 
away to his own houſe at Bold, and in two or three weeks 
afterwards he received the wages of 71. tos. but not the 
58. and the father afterwards kept him at home as part of 
his family for about ten years in Bold, where the father 
died, the ſon all that time, as well as ſince, continuing in 
the ſame ſituation. The ſeſſion on appeal confirmed the 
order by which he was removed from Bold to Sutton, and 
ſtated the above caſe for the opinion of this court. L. 


Kenyon Ch. J. The caſes that have already been decided on 


this ſubject, have ſettled the principle on which our judg- 
ment muſt proceed in this caſe. As this is a removal from 
Bold to Sutton, all we are called upon to decide in this caſe 
is, Whether or not the pauper be now ſettled in Sutton? and 
whether the ſettlement which he gained in that place has 
or has not been ſuperſeded by a ſubſequent ſettlement ? for 
any queſtion that may hereafter ariſe between the pariſhes 
of Bold and Great Sankey will not affect the caſe now before 
the court. It is ſtated, that the pauper was hired for 
a year in Great Sankey ; that he continued in that ſervice as 
long as he was capable of performing it ; but that in the 
_ courſe of the year he was deprived of his reaſon, and con- 
ſequently rendered incapable of diſcharging his duty to his 
maſter, But in the conſideration of queſtions of this kind 
it is immaterial whether the ſervant's incapacity to perform 
his ſervice proceed from an infirmity of body or of mind. 
Where indeed the ſervant commits a crime, the maſter 
may apply to a juſtice to have him diſcharged; but if no 
ſuch application be made, the relation of maſter and ſer- 
vant ſubſiſts. In this caſe there being no fault in the ſer- 
vant, nor any application to a magiſtrate to diſcharge him, 
(for which indeed there was no cauſe, ) I am clearly of opi- 
nion, that the relation of maſter and ſervant continued 
during the whole year, and conſequently that the pauper 
acquired a ſcttlement by that ſervice.” If he had recovered 
his reaſon before the expiration of the year, the maſter 
might have been compelled to receive him again into his 

00 4 | \ houſe, 
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houſe. It was ſaid by L. Mansfield, in K. v. Chr ift-church 
(a) that the abſence of the ſervant on account of ſickneſs 
will not prevent bis gaining a ſettlement, aud that it is im- 


material whether or not ſuch abſence happen in the middle 
or at the end of the year. With regard to K. v. SHarring- 


ton (b) though it was not argued, it appears that the court 


exerciſed their judgment upon it, and I ſubſcribe to the 


doctrine of it. Theſe obſervations are ſufficient to diſpoſe 


of this caſe; but there is another queſtion behind, and as 
probably the magiſtrates below will be called upon to make 


another order, I will beg to ſay a few words upon it for the 


ſake of their information. That queſtion is, Whether, 
ſuppoſing the pauper gained a ſettlement by reaſon of his 
ſervice with Kerfoot, he is ſettled in Great Sankey, the pa- 
Tiſh where the maſter lived, and where the ſervice was in 
contemplation of law performed, or in Bald, where the 
father lived and received his ſon for the laſt 40 days of the 
year. And upon this queſtion I have as little doubt as on 


the other point; being of opinion that the ſettlement is in 


Great Sankey, where the ſervice was in law perforn.ed, 

though the ſervant did not in point of fact reſide there the 
laſt 40 days of the year. In general the ſervant is ſettled 
in the pariſh where he ſerves 4he laſt 4o days : but | con- 
ſider the reſidence with the father under theſe circumſtances 
as a reſidence in an hoſpital, We ſhould thwart our own 
feelings, and act contrary to humanity and principles of 
public policy, if we were to determine that the father in 
this caſe brought a burden on his pariſh by receiving his 
ſon into his houſe from motives of tenderneſs and affection. 
And it muſt be remembered that this is not a caſe ſui ge- 
neris ; there are others that ſtand in pari ratione. In ge- 
neral a baſtard is ſettled in the pariſh where he is born, but 
if he be born in a gaol, or houſe of correction, his ſettle- 
ment is in his mother's pariſh. And I think that the caſe 
of K v. Sharrington goes ſome way to warrant my opinion 
in this caſe. For I cannot conſider the pauper's reſidence 
with his father as a performance of ſervice with his maſter; 
he was there drver/o intuity in order to recover from his 
illneſs, and not for the purpoſe of ſerving his maſter. I 
am therefore clearly of opinion that the pauper's former 


. ſettlement has been ſuperſeded bythe ſubſequent one which 


he gained in Great Sankey. The other judges concurred. 
Both orders e. n we Eaſt, 5 V. 657. 
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And in the caſe of K. v. Hulcot, H. 36 G. 3. E. Lamb 
was hired by J. Scrivener of Potterſpury from Michaelmas 
1793 for a year, to work in the 4airy but not to milk the 
cows z ſhe entered into the ſervice and remained in it till 
May following, when becoming inſane her maſter- took 
her before a magiſtrate who made the following order : 
Whereas complaint, &c. before me, &c. by J. Scrivener, 
c. that E. Lamb who was hire« by the ſaid J. Scrivener 
to be his ſervant from Michaelmas 1793 to Michaelmas 
1794, was taken ill in February laſt, and in conſ-quence 
thereof is become inſane and wholly unfit for ſervice ; 
and whereas the faid E. Lamb hith been brought before 
me this day, and doth appear to me to be inſane and 
wholly unfit for ſervice ; I do therefore hereby order in 
purſuance of the ſtatute in that caſe made, that ſhe the 
ſaid E. Lamb be diſcharged, and I do hereby diſcharge her 
the ſaid E. Lamb from her ſaid ſervice, c. Ten days 
after her diſcharge by the above order, ſhe was removed 
by the preſent order from Potterſpury to Hulcott, where 
ſhe had gained a prior ſettlement.— The ſeſſions on appeal 
- againſt the order of removal, being of opinion upon the 
fas above ſtated, That the pauper was a ſervant in huſ- 
bandry, and there being an order of a magiſtrate for diſ- 
charging her from her, ſervice, confirmed the order of 
removal, ſubject to the opinion of this caurt on the above 
caſe. The objection to the order of diſcharge was, 
that it did not appear upon the face of it to be a caſe 
within the juriſdiction of a magiſtrate, not being ſtated 
that ſhe was a ſervant in huſbandry ; and further, that 
_ inſanity was not a legal cauſe for diſcharging a ſervant, 
and was ſo ſaid by L. Kenyon in the caſe of the K. v. Sutton 
(above). L. Kenyon: Iam not prepared to go that length; 
in that caſe there had been no application to a magiſtrate 
to diſcharge, and I think that the maſter could not of his 
own authority diſcharge the ſervant for that cauſe. It is 
alſo ſaid in Dalt. c. 58. that ſickneſs is not a good cauſe 
for diſcharging a ſervant. Cur adv. vult. L. Kenyon 
Ch. J. now delivered the opinion of the court: This caſe 
turned on the queſtion, Whether the pauper was legally 
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diſcharged from her ſervice in Potterſbury * On the one 


ſide it is contended that ſhe was, and that that put an end 
to the ſervice before the expiration. of the year; but on 
the other fide it is objected to the order that it did not 
appear to be within the juriſdiction of the juſtice, becauſe 


it was not ſtated in the order that ſhe was a ſervant in 


huſbandry ; 


Settlement is 
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e fervant 
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huſbandry : Many caſes were cited, ſome one way and 
ſome the other ; but in the laſt caſe which was decided 


on the rigid rules of law, it was held, that the order was 


void, becauſe it did not appear on the order itlelf to be a 
caſe within the juriſdiction of the magiſtrate. We are 
therefore of opinion. that as it does not appear upon the 
face of this order that the juſtice had juriſdiction, the 
pauper was-not legally diſcharged from her ſervice, and 
conſequently that the order of ſeſſions muſt be quaſhed. 
Durnf. and Ea, 6 V. 5 83. 

E. 11 G. K. and Whitechapel. A perſon was hired 
for five years, to work at a glaſs-houſe in Whitechapel, at 
the rate of 10s. a- week; but never lodged with his maſter 
in the houſe any part of the time, but at another houſe in 
the pariſh. —By the court: He has gained a ſettlement 
there; for being hired to ſerve above a year, and having 
ſerved and reſided in the ſame pariſh purſuant to ſuch, 
hiring, he hath fully complied with the ſtatute, and it is 
not material where he lodged, ſo that it were within the 
pariſh. 2 Se. C. 114. Foley, 146. 

T. 18 G. 3. Little Marlow and Hedſor. William: 
Mon was removed from Little Marlow to Hedſor; on 
appeal the ſeſſions confirmed the order, and ſtated ſpe- 
cially, That the pauper was hired for a year to lord 
Baton, and ſerved him as a gardener for ſeveral years in 
the pariſh of Hedfor ; that 95 days before the end of the 
4th year, he married a woman of the pariſh of Litile 
Aarlew, and from the time of his marriage until the end 
of that year's ſervice he lodged with his wife in Little 
Marlow 40 nights, but nor ſucceſſively, but did not lodge 
40 nights elſewhere after his marriage. It did not appear 
that lord Beſon had any property in Little Marlow, nor 
where the pauper lodged the laſt night of the year's 
ſervice in which he married. It appeared that he did not 
ſee lord Boffor within that year in which he married, nor 
had any conſent to be ahſent thoſe 40 nights; and that he 
never performed any ſervice in Little Marlow on account 
of his maſter: that he continued to ſerve lord Been 


ſeveral years after his marriage. Dunning contended in 


ſupport of theſe orders, that the inclination the court has 
always ſhewn in favor of ſettlements, need not be indulged 
in this caſe, as the ſervant had gained a ſettlement by the 
firſt year's ſervice. Formerly it was queſtioned whether 
the ſeryice ought not to be in the ſame houſe z and though 
it was thought ſufficient if in the ſame pariſh, yet it has 
ſince been holden, that if a ſervant continues 40 days in 


a 88 


— 
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a pariſh in his maſter's ſervice, the reaſon he gains a ſet - 
tlement by the 40 days is, his coming into fach pariſh 
with his maſter ; and that the court would not permit the 
ſervant to gain a ſettlement where his maſter had no pro- 
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perty, and without his conſent or knowledge, and clandeſ- g 


tinely with reſpect to his maſter, and in fraud of the 
pariſh, who might not know where he flept, and there- 
fore could not remove him. Wallace, in reply, cited 
a variety of caſes to ſhew that a man is ſettled where he 
lodges the laſt 40 days, although not ſucceſſive ; that the 
K. v. Caſtleton (a) was in point; the only difficulty is, Whe- 
ther the want of the maſter's knowledge can make any 
difference? If his maſter's buſineſs is done as well as if 
he lodged in the family, which the caſe ſhews it muſt 
have been, it can make none, L. Mansfield - The 
caſes ſeem to have ſettled it, The other judges concur- 
red. Both orders quaſhed. Cal. Caf. 51. 

And in the caſe of Avening and Nympsfield. H. 21G. 3. 
the ſame point came in queſtion, but was given up by the 
counſel as being fully ſettled. Cal. Caſ. 107. 


M. 11 G. 2. Fifebead Magdalen and Weſt Stower. Wil- What ſhall be 


liam Trim hired himfelf to a 2 at Weſt Stower, from deemed a diſcon- 


Midſummer to Lady- day, being three quarters of a year, 
for 40s, At Lady-day he received his wages of 40s. 
and left his maſter's ſervice, and then went to his father's 
houſe in Weſt Stezuer; and in about an hour returned to 
his maſter, and agreed with him for a year, at 31. 108. a- 
year, and lived with his maſter half a year, in purſuance 
of the ſecond agreement. When he went from his 
maſter's houſe, he had no cloaths but what he wore, ex- 
cept a ſhirt, which he left at his maſter's houſe. It was 
urged, that this was no ſettlement, for that there ſhould 
be firſt a hiring for a year, and then a ſervice for a year 
under that hiring : Beſides, here was a diſcontinuance : 
the firſt contract was at an end before the ſecond contract 
was entered upon; fo that it was not continuing in the 
ſame ſervice. L. Ch. J. Lee ſaid, he remembered the reſo- 
Jution was firſt come into in L. Ch. J. Parker's time, that n 


tinuance of the 
ſe: vice. 


hiring for a year and a ſervice for a year were ſufficient to 


gain a ſettlement, though all the ſervice ſhould not be under 


the ſame contract; and that Sir T homas Powys (who was 


juſt come into the court) very much boggled at it: But 


— 


(a) Ante, title Poor, Certificate. And alſo Poor, Settle- 
meat by apprenticeſhip, | | 
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now, he added, the rule is eſtabliſhed, that if there is a 
| hiring for a year, and a ſervice for a year, it will gain a 
| ſettlement, though the whole ſervice is not under the firſt 
- hiring, And in this caſe, the abſence for an hour, which 
was only to conſult his father about a new contract, ought 
not to be looked upon as a diſcontinuance. Upon every 
new contract there is a ſort of diſcontinuance. The laſt 
day of the former contract was the firſt day of the ſecond 
ſervice. And this was only an hour's abſence within the 
pace of that ſame day. Therefore he remained a ſervant 
during the whole time of the completion of his year. 
Burr. Settl. Caſ. 116. 

H. 17 G. 3. Popbam and Eilisfeld. Two juſtices re- 
move Samuel Bulpit and his wife from Fine to Elli 
Feld. The ſeſſions confirmed the order, and ſtated ſpecially, 
That the pauper was hired on 6th December 1773, to John 
Dalman of Ellisfield, to ſerve till Michaelmas 1774 that he 
went into the ſervice the next day, and continued therein 
till nine o'clock'on ſaid Micbaelmas day, when he received 
his wages, and took his eloaths, and left his maſter's houſe 
and ſervice : about half an hour afterwards, his maſter 
came to him and deſired kim to ſtay, bur the pauper aſked 
more wages then the maſter was willing to give, but 
ſaid he would ſee him preſently at Baſingfloke fair held 
that day for the hiring ſervants ; that at the fair at one 
o*clock he made an agreement with the maſter to ſerve him 
till Michaelmas following, and went into his ſervice that 
evening, and continned therein for three months; that the 
pauper thought himſelf at liberty to hire himſelf to any 
other perſon as ſoon as he left his maſter's houſe, and 
ſhould have hired himſelf to any perſon who would have 
given him the wages he aſked his maſter. —— By L. Manſ- 
Feld and the court: There is not the difference of an iota 
between this caſe and the laſt caſe of Fifehead, and every 
argument uſed there would apply in the preſent : It is ſaid 
there, as here, that the pauper left his maſter's ſervice, re- 
ceived his wages, and was abſent ſome time; he might have 
hired himſelf with any other maſter during his abſence; 
upon his return he does not agree to continue the od ſer- 
vice, but makes a new contract for more wages: there was 
therefore a complete abandonment and diſcontinuance. 

The ground on which the court went in that cafe, and 
which holds equally in the preſent, was, that the law 
will not make a fraction of a day; and the reaſon and juſ- 
- tice of the caſe is with the ſettlement. As to the inter- 
ruption and diſcontinuance, Chapple J. obſerved very 
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properly in Fifehead's caſe, that upon every new contract 


there is a ert of diſcontinuance, and that the law of con- 


netting two hirings within the year, which was now 


ſettled, could not be ſupported, where the firſt period 
was ſuffered to elapſe before the ſecond contract was 


made, if this were otherwiſe. Both orders affirmed. 


Cal. Caf. 4. | | 
Z. 27 G. 3. Chipping Warden and Sulgrave. Ona rule 


to ſhew cauſe why an order of ſeſſions ſhould not be 


quaſhed, it appeared that the pauper had been removed 


from Chipping Warden to Sulgrave, and that the ſeſſions 


had confirmed the order, ſubject to the opinion of the court 
on the following caſe : That the pauper, ſubſequent to 


his gaining a ſettlement at Sgrave, was hired to Jonas 


Welch of Wormleighton the latter end of November 1785, till 
Michaelmas next, at G1. 108. wages. 'T'wo or three days 
before Michaelmas his maſter offered him the like ſum for 


the year enſuing, which he did not think ſufficient. On 


Michaelmas day his maſter offered him 7 guineas, and the 

ageeed for wages all but the expence of waſhing. 'The 
pauper had no intention of leaving his maſter, and he be- 
lieved his maſter had no intention of parting with him; he 


continued in his maſter's houſe and did his work as uſual, . 


but without any obligation; he lodged athis maſter's houſe, 
and did not remove any of his cloaths, or offer himſelf to 


any other maſter, nor did his maſter ſeek after another fer- 


vant. He thought himſelf at hberty to have left his maſter 
if any better hiring had offered. He did not agree with 
his maſter on that day, but the next day but one, being the 
ſecond day after Michaelmas, he agreed to accept 7 guineas 


as before offered him for the year enſuing. He did not 


expect that his wages were to be due on the Michaelmas 


following, but at the expiration of the year from the day he 
agreed to accept the 7 guineas. He continued in the ſervice 


until the Whitfuntide following, —Galley, in ſupport of 
the order, contended, that the two ſervices could not be 
coupled, becauſe there was a chaſm of a day for if there be 
an interruption between two ſervices even for an inſtant, 
they cannot be joined for the purpoſe of gaining a ſettle- 
ment. In the above caſe of K. v. Fifebead, the pauper re- 


turned the ſame day and entered into a new contract, and 
it was holden to be no diſcontinuance, becauſe there can 


be no fraction of a day. But in Wiſhford v. Bretford, 
where the ſervant returned the day after he had left his 
ſervice and made a new agreement, it was determined that 
he did not gain a ſettlement, becauſe there was an inter- 
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ruption between the two ſervices; and it is here ſtated that 
on Michaelmas day the pauper did not agree with his 
maſter, but the next day but one afterwards ; ſo that he 
was not in the capacity of an hired ſervant the day after 
Michaelmas day; and though he continued to work for 
his maſter during that interval, yet that ſervice was not of 
ſuch a nature as could be joined "with the preceding and 
ſubſequent ones, for he ſerved that time without any 
obligation, and hirings which are not ejuſdem generis can- 
not be. coupled. Burr. S. C. 282.——Dagrell, contra, 

inſiſted, that all the requiſites of the ſtatute were complied 
with, becauſe there was a hiring for a year, and a ſervice 
for a year. It cannot be ſaid that there was any diſcon- 
tinuance of the ſervice, becauſe the caſe ſtates that the 
pauper did not depart from his maſter's ſervice ; and 
ſuppoſing no new contract at all had been made, he might 
have maintained an action againſt the maſter for his fer. 
vice on a quantum meruit. All the caſes where the ſer- 
' vices have not been coupled have turned on a diſcontinu- 
ance of the ſervice. Aſbhurſt J. I think this was a 
good ſervice in Wormleighton according to the authority 
of all the caſes cited. All that the ſtatutes require is, 
that there ſhould be a hiring for a year, and a continuance 
in the ſame ſervice for a year : Now the caſe ſtates that 
in November 1785, the pauper was hired to ſerve till the 
Michaelmas following; that two or three days before 
Michaelmas the maſter offered him the ſame wages for the 
next year; that on M:chaelmas day he offered him ſeven 
guineas, and that on the ſecond day after Michaelmas, the 
pauper agreed to accept the ſeven guineas which had been 
before offered: It is further ſtated, that the pauper had no 
intention of leaving his maſter, and that he did all his 
maſter's work as uſual; and though he thought himſelf at 
| liberty to leave his maſter's ſervice on the Michaelmas day, 
and that when he agreed with his maſter the ſecond day 
after Michae/mas, he conſidered that the year was to be 
computed from that day, yet there was a good hiring and 
ſervice for a year. If ſo, the only queſtion is, Whether 
there was any diſcontinuance? It appears from the caſs 
there was not; for the ſervant continued- in the ſame 
capacity, he did his work as uſual; and if he had con- 
tinued to ſerve for half a year without entering into any 
new contract, he would have been entitled to a compen- 
ſation for ſuch ſervice ; the law would have implied that 
he continued under the former agreement, and wonld have 
meaſured his damages by his ſormer wages. "Then 4 

| mu 
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muſt be taken to have been in the capacity of a hired 
\ ſervant during that time. This is like the caſe of K. v. 


| Croſcombe (a). There the pauper was hired to Dr. Lucy 


who lived in St. Andrew's for a year, and he continued 
with his maſter a quarter of a year longer without com- 
ing to any new agreement, when he removed with his 
maſter into the pariſh of Sz. Cuthbert, where he continued 
fix months; there was a ſufficient continuation of the 
ſame ſeryice ſo as to give the ſervant a ſettlement in St. 
Cuthbert. In that caſe the ſervant was as much at liberty 


to quit his maſter's ſervice after the firſt year, as the pau- 


per in this caſe was on the Michae/mas day, and it might 
as well have been ſaid, that in that caſe there was not a 
continuance of the ſame ſervice; but there the pauper 
gained a ſettlement in Sr. Cuthbert. The caſes which 
were cited do not apply, for one was determined on the 
ground of there being no fraction of a day; and in the 
other there was a total diſcontinuance of the ſervice; and 
though the ſervice was only difcontinued for a day, it 
could not be coupled with the ſubſequent one fo as to give 
the pauper a ſettlement. —Greg/e J. delivered his opinion 


to the ſame effect. Rule abſolute, Durnf. and Eat, 


1 V. 778. 

E. 7 G. K. and Hip. A perſon is hired for a year; 
and in the year's ſervice his maſter gives him leave to go 
and ſee his mother for one day, and he tarried three days, 
and then came home again, and his maſter took him into 
his ſervice as before. It was objected, that his ſtaying 
to fee his mother without leave was a deſertion of the ſer- 
vice, and the time he ſtayed away takes ſo much off from 
a complete ſervice for a year.—But by the court: This 
will not prevent the ſettlement; for the maſter's taking 
him again is a purgation of the offence, and no inter- 
ruption of his ſervice, —ln the ſame caſe it was ſtated, 
that the ſervant for ſix days was ſick, and incapable of 
any ſervice : And it was objected, that therefore he could 
not gain a ſettlement, which is to be acquired only by a 
ſervice for a year; but here he did not ſerve for fix days, 
and ſo there wants ſo much of a ſervice for a year. But 
by the court: A ſervant that lies thus under the viſitation 
of God, which befals him not through his own default, 
is and mult be taken to be all the while in the ſervice of 
his maſter; and if this exception were to be allowed, it 
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might prevent all the ſettlements in the kingdom. An- 
other circumſtance in the ſame caſe was this: The ſer- 
vant, three or four days before his ſervice expired, de- 
fired leave of his maſter to go to a fair to hire himſelf in- 
to another ſervice. His maſter refuſed, and told him, if 
he went, he ſhould not come into his houſe again. The 
ſervant went notwithſtanding; and did not return until 
the time of his ſervice was expired. —By the court: This 
is nevertheleſs a ſettlement. The requeſt of the ſervant 
is a reaſonable requeſt ; and the law will not ſuffer a maſ- 
ter to ſhew himſelf ſo inhuman to his ſervant. A maſter. 
cannot turn off his ſervant two or three days before the 
year expires ; if he doth, the ſervice in point of law con- 
tinues, and he gains a ſettlement notwithſtanding. Caſes 
of Settl. 129. Str. 423. | 

T. 8G. Faftland and Weſtherſley. A ſervant was hired | 
for a year; and the day before the year expired, the maſ- 
ter told him, that to prevent his gaining a ſettlement in 
that pariſh, he ſhould go away immediately ; which the 
fervant refuſed to do, inſiſting to ſerve out the year; 
whereupon the maſter turned him out of doors. — The 
court held this to be ſuch a fraud in the maſter, as ſhould 
not prevent the ſettlement of the ſervant. Str. 526. 

E. 17 G. 2. Beccles and Loweſtoft. A perſon was 
hired to à blackſmith for a year, at 31. a-year. During 
the year the maſter gave him leave to work with another 
ſmith for three days, with another for a week, and with 

a third for a fortnight ; and agreed that the ſervant ſhould 
have the advantage of it. After which he returned and 
ſtaid out the year, and the maſter by his conſent deduct- 
ed the proportion of wages for the time he was away. 
The ſeſſions held no ſettlement was gained, the firſt con- 
tract being diffolved.—But by the court : The order muſt 
de quaſhed; for this is not a diſſolution of the contract, 

but a licence to be abſent. Service by the maſter's con- 
ſent with another perſon is ſervice of the maſter. But in 
this caſe, if it had been without the maſter's conſent, yet 
the abſence had been diſpenſed with by the maſter's taking 
him again. Str. 1207. Bur. Settl. Caf. 230. 

7. 19G. 2. St. Peter's in Sandwich and Goodnefon. 
William Markham was hired for a year, and lived with 
and ferved his maſter in Northbourne till within three weeks 
of the end of the year, when he aſked leave of his maſter 
to go to the herring fiſhery. The maſter conſented, if 
he could get a man to do the maſter's work to his liking. 

Markham did ſo, and paid the man. Markham went to 


ſea, 


ſea, und returned àt the end of the herring fiſhery, which 
was about three weeks after the end of his year. The 
maſter paid him all his year's wages.—By the court: 
This was no diſſolution of the contract; Mart ham 
gained a ſettlement at Northbourne ; and as the maſter 1 
Had the benefit of the contract during the whole year, | 
ſo ought the ſervant alſo. Str. 1232. Burr. Settl. Caſ. 
11 | * f * 1 4 7 | 
2. 26 F 27 C. 2. Hanbury and Tardebigg. The ſer- 
vant was hired for a year at Michaelmas, but did not come 
to his ſervice till three days after Michae/mas day, and 
ſerved till the day after Michaelmas in the next year. He 
-was abſent about two or three days at a time, in the 
whole a fortnight, without conſent, but was always 
received again. At going away, he agreed to make a 
deduction of 6s. 6d. of his wages, for the time he was 100 
abſent. By the court: He gained a ſettlement by this 
ſervice. This court hath not been ſo ſtrict in deter- | 
mining upon the ſervice, as they have been upon the hir- | | 
ing. It hath. often been held, that though à ſervant has | 
been abſent for a time, yet his maſter taking him again 
purges his abſence. And there is no difference between 
an abſence in the beginning and in the middle of the fer- 
vice; for he is a ſeryant from the time of hiring. Burr. 
Settl. Caſ. 322. n l0 
E. 33 G. 2. Kiſtingbury and Nether Hyford. It was 
ſtated, that John Gare, the pauper, was hired for a year, 
to widow Bliſs of Farthing flone ; and continued in the faid | 
ſervice until five weeks before the end of the year; when, | 1 
with his miſtreſs's leave, he parted with her and went 4 
to work at Kiſſingbury, and ſtaid there the ſaid five weeks. 
After the end of the year, the ſaid Gare went to his ſaid 
miſtreſs Bliſs for his year's wages; the whole whereof ] 
| 


ſhe laid down to him, and he thereout voluntarily de- 
ducted ros. for his five weeks” abſence, being the fame 4A 
ſum he had earned and received for his five weeks at * 
' Kiſlingbhury, The original contract was not diſſolved, nor 3 
any new one made with his miſtreſs Bl, ſave as afore- 
ſaid. And if his miſtreſs had, during the ſaid five weeks, 
required him to return to her, he would have done fo. 
It was objected, that this could not be a ſettlement, as 
there wanted five: weeks of the ſervice.— By L. Mansfield 
| and the court : The queſtion turns fingly upon this, 
Whether his abfence for five weeks was a diffolution of 
the contract? If he had his miſtreſs's leave, it was not; 
| if he had it not, it was. And we are all of opinion, that 
p Vo. III. 7 "PP it 
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it was only an abſence with leave. For it appears, that 
both parties confidered the contract between them as ſub- 
fiſting, and not diſſolved. He paid her the whole that he 
had earned in the five weeks that he was abſent, conſider- 
ing himſelf as her fervant during that time. For other- 
_ wiſe the deduction would nut have been a deduction of the 
particular ſum earned by him; but a deduction in propor- 
tion of his whole year's wages to the time of his abſence. 
And he looked upon himſelf as liable to be called back 
within the five weeks. And it is ſtated, that the original 
contract was not diſſolved, ſave as aforeſaid. Therefore 
we are all of opinion, that the contract was not diſ- 
ſolved,, and contequently that the pauper gained a ſettle- 
ment wich his miltreſu Bl: fs at  Hartbing flowe: | Burr, Settl, 
Caf 479% 
| 7 1 G. 2. 'Chrift-church and St. Matthew's: Bethnia? 
Green. Elizabeth Maxey was, on the 24th. day of Auguft 
1757, hired into Chrijft-church for a year, and continued 
in the ſaid ſervice till the th of Arguft then next follow- 
ing; when ſhe was frightened into fits, and thereby 
rendered incapable of doing any ſervice. Her matter be- 
ing taken ill, and diſturbed by her fits, defired Mr. Le- 
monier, who lived in the parith of St. Matthew Bethnal 
Green, to take her into his houſe, that ſhe might be under 
the care of her ſiſter who lived there; but if Mr. Lemonier 
refuſed to receive her, the was then to return to her maſ- 
ter's houſe. Mr. Lemonier took her in; and ſhe reſided 
there about five days; and then was taken into the 
hoſpital. The day after ſhe had been received into Mr. 
-Lemonier's houſe, ſhe returned to her ſaid maſter's houſe 
to fetch away her clothes; and her miſtreſs gave her two 
1hillings, which: with what ſhe had before - received, 
6 made up the full year's wages. No words of diſcharge 
| | | pailed between her and her miſtreſs; but the looked up- 
i 
| 


= on herſelf: as then diſcharged from her ſervice; but be- 
Is lieved; that had the recovered her health, her maſter 
| 1 would have received her again into his ſervice. :: She con- 
0 tinued under the ſame indiſpoſttion; till after the year from 
the ſaid time of | hiring was F pired; and never returned 
again into her ſaid malter's fervice. And on the 17th of 
Auguſt 1758, her maſter hired another ſervant in her 
place. '1t.wa#objected, that this ſervice could not gain a 
ſettlement, being ſeventeen days ſhoit of the year. The 
caſes that have been were, where the abſence was in the 
middle of the year, and tlie abſence purged by the maſter's 
recciviug the. ſcrvant again. But here the abſence was 
171 27.483 N 
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17 days at the end of the year; and if this be allowed, 
' wherecan the court ſtop ? It may as well be a want of 
three weeks, or a month, or two months. —By L. Mans- 
field Ch. J. This caſe is an additional proof, among many 
others, upon how inconvenient a foot the law of ſettle- 
ments ſtands. This muſt appear a very clear caſe to any 
rſon of common plain ſenſe and underſtanding. It is 
certainly a fair bona fide ſervice for a year without an 
fraud on either fide. If a maſter gives his ſervant leave 
to go upon any other ſervice, or to be abſent for a ſhort 
time, aud pays him his whole wages, this is a good 
ſervice... If the ſervant is taken ill, by the viſitation of 
God, it is a condition incident to humanity, and is im- 
plied in all contracts. Therefore the maſter is bound to 
provide for and take care of the ſervant fo taken ill in his 
ſervicez and cannot deduct wages in proportion to the 
continuance of the ſervant's fickneſs. And there is no 
difference, whether the accident of fickneſs happens in 
the middle or at the end of the year. It is equally the 
act of God, and without any fault of the ſervant. And 
in the preſent caſe, the ſervant's being at Mr. Lemonier's, 
or in the hoſpital, is juſt the ſame thing as her being kept 
in the maſter's houſe, under his own roof. Burr. Sett!. 
Cafe 494 - | Ts 
T. 6 G. 3. Frome Selwood and Brixton Deverel. Richard 
Stent, the huſband of the pauper, was hired for a year at 
King's Weſton, and ſerved that year till within ten days of 
the end of the year, when Stent declaring to his maſter, 
that he wiſhed not to be ſettled in King's Weſton, aſked his 
leave to go and viſit his relations; to which the maſter 
conſented. After the year was expired, Stent returned to 
his maſter, and then hired himſelf as a day-labourer, and 
as ſuch continued with him about three months. On 
making up their accounts, Stent allowed out of his daily 
wages, for the days he had been abſent the preceding year. 
The court held the ſettlement to be in King's Wefton, 
looking upon the leave and conſent of the maſter as fraud- 
ulent, and a mere evaſion of the ſettlement, Burr. Settl. 
Caf. 565. | Mi 
H. 11 G. 3- Madington and Wilsferd. The pauper, 
being hired for a year from Micbaelmas, continued in his 
ſervice till about three weeks before the next Michaelmas ; 
when, having been kicked by one of his maſter's horſes, 
he went home to his friends, about five miles off, 
without his maſter's. knowledge or. aſking his leave, to 
= a 83 Pp 2 cure 
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cure his leg; and continued there during the remainder 
of the year, and never returned to his maſter, except for 
his wages, ſome ſhort time after Michaelmas ; when he 


was paid the whole, except ſix ſhillings, which the maſter 
de ducted on account of the ſaid abſence; which the pau- 


er conſented to.—— It was argued, that the 1 by 
is ſervice gained no ſettlement: That this wag a deſer- 
tion of the ſervice: It doth not appear that it'was ne- 
ceſſary for him to go home; or that he could not return 
Agai:! 3 or that he was diſabled by this kick from being 
able to perform his ſervice, at leaſt i in ſome degree; or 


that the maſter knew where he was. And nothing ſhall 
be preſumed that is not ſtated. ——But the court were of 


opinion, that the ſervant gained a ſcttlement by the ſervice 
here ſtated. And they thought it to be within the reaſon 


ol the determination of the ip caſe (a). Here, the cauſe 


of his going home to his friends clearly and fully appears 
to have been to cure his leg, which had been hurt in his 
maſter's ſervice, and by a kick from his maſter's horſe. 
This was a reaſonable cauſe of abſence.” It did not dif- 
ſolve the coutract, nor hinder his gaining a ſettlement : 
and the maſter ought not to have deducted any part of his 
Wages. Burr. Settl. Caf. 675. | 

T. 11G. 3. Potter Higham and Ludbom. A ſervant, 
kixed for a year, continued till the day before the end of 
his. year; when he deſired his maſter to diſcharge him; 
telling his maſter, that as he had hired himſelf for the 
next year to a perſon in a diſtant place, he wiſhed to paſs 
that day with bis friends ; and requeſted to have that time 
to himſelf, to ſpend with them. To which the maſter 
conſented. And he was accordingly diſcharged z and then 
received. the whole of his wages, except fixpence, which 
he allowed to his maſter. for that day. —— This was 
holden not to be a diſſolution of the contract, but an ab- 
{ence by leave of the maſter. And it was adjudged, that 
the ſervant by on ſervice gained a ſettlement. Burr. Sett!. 


E. 13 G. 3 85 Margaret's 17. eftminſler and Nic hen 
The pauper 2 illiam Springall was hired for a year to Alex - 
ander Crawford eſquire of Richmond; on the 30th of Oæcber, 

ta ſęrve till, the zoth of October following. Before the 
expiration of the year, Ry, on the 4th of September, 


——_— — ü- md 


pe —_— rr — — — 
> 0 Ante, under this head. t 


— * 


Ss oh oe ba nr ds Fn Oe 


+ © 


J. 


Poor. (Settlement by ſervice) 


married a fellow-ſervant, - The ſaid fellow · 


the 


ſervant 
to quit the fervices and was to quit it in September, i 


conſequence of ſuch warning; but was deſired by her 


maſter to ſtay till the 1 7th of Odober, which ſhe did: And 
then the maſter faid to Springa// (the huſband) that he 


fuppoſed, as his wife was going away, he (the huſband) 


would like to do fo too. The huſband replied, he W 
like it better, if it was agreeable to the maſter. His ma 
ter ſaid, he had no objection, as he had another footman 
comingy and would pay him his whole year's wages: 
Whick he accordingly did on the ſaid 17th, in full to the 
th. On which ſaid 19th of Ocbober, both the huſband 
and the wife left the ſervice. It was objected, that the 


pauper did not gain a ſettlement by ſerving for a year, be- 


caule he left the ſervice 13 days before the expiration: of 
his year. The act of parliament is expreſs, That no ſuch 
perſon ſo hired as aforeſaid ſhall be adjudged to have a 
good: ſettlement in any ſuch pariſh or townſhip, unleſs 
ſuch perſon ſhall continue and abide in the fame ſervice 
during the ſpace of one whole year.- 
(with whom the other judges concurred): There is no 
neceſſity of an actual ſervice upon every day of the year. 


The maſter. can always diſpenſe with it. He can give 


leave of abſence. Nay, if the ſervant is abſent without 
leave, in the middle part of his year, ſuch abſence may be 
purged, as it has been termed, by the maſter receiving him 
again; that is, the ſubſequent conſent of the maſter rati- 
fies the act done. I am clearly of opinion, that the ſer- 


vant has in the preſent caſe ſuſſiciently ſerved his whole 


r. The maſter voluntarily gave him leave of abſence 
r the laſt 13 days; and, of his own accord, paid him 

tas whole year's wages. Burr. Settl. Caſe 140. _ 
E. 16 G. 3. St. Faith under St Paul's and St. Barthq- 
lomew by the n Caſe ſtated, that the pauper Ur- 


fula Oꝛtuen was hired for a year by Mr: Heſpuyſen on 11th | 


* 1771: That in April following her maſter told all 
ſervants that he was going to live at Manchefter, but 
did not know the time; and that they might look out for 
ſervices, or ſtay: with him until he went, as they choſe: 


That the pauper continued with her ſaid maſter in the 


pariſh of 87. Bartholomew aforeſaid, till the 4th June fol- 
lowing, when her maſter paid her the whole year's wages 
and half a guinea over, and that ſame day he left London: 


given a month's warning in Auguſt AH 


By L. Mansfield | 


Nr a going that day was quite a caſual matter, and if 
* * he 
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he had remained in London he ſhould have continued the 


pauper in his ſervice, as ſhe was a good ſervant : That 
the pauper went into a new ſervice two days after her 


maſter left London. The caſe of K. v. Caftlechurch (a) 
was ſtrongly relied on as in point: That the ſervant in 
this caſe having entered into a new contract, and bein 


in the act of gaining a new ſettlement for the ſecond year, 


during the lapſe of the firſt, diſtinguiſhed this caſe from the 
laſt caſe of X. and Richmond: and that to hold this a ſet- 
tlement would be to allow the pauper to be gaining two 
ſettlements at the ſame time under different hirings.— 
But by L. Mansfield and the court, the only queſtion is, 
Whether the ſervant continued bona fide in her ſervice during 
the whole year? To be ſure there is a diſtinction between 
exceptions from the contract originally, or ſubſequent diſ- 
ſolution and diſpenſation of the ſervice z but if the caſe be 
of the latter deſcription and bona fide, it can make no dif- 
ference when the ſervant is engaged or where; or whether 
the ſervice be in the ſame or another occupation : She 
quitted her ſervice at the defire of her maſter, and received 
half a guinea beyond her wages, as an equivalent no doubt 
for her board. It was accidental, and a favor to her maſter. 
The caſe of K. v. Richmond is full as ſtrong as this, for 


there a new ſervant came into the very place. Fraud viti- 


ates every thing ; but the juſtice as well as reaſon of the 
thing are here with the ſettlement. Suppoſe ſhe had come 


from a diſtant country and had no other ſettlement, ſhall ſhe 
loſe her only one which ſhe deſerves fo well ? Cal. Caf. 48. 


E. 28 G. 3. K. v. Sulgrave. The pauper, Daniel 
Plefter, being ſettled in Sulgrave, was hired in February to 
Mr. Howes, of Stouchbury, till old Michaelmas following, 
and ſerved him accordingly. On the Friday be fore old 
Michaelmas, his maſter aſked him if he would ſtay again; 
the pauper ſaid he would if they could agree about wages, 
and aſked five guineas, which the maſter thought too much. 


The pauper immediately went away, and having gone 


about ten yards, returned for ſomething he had forgotten: 
he then met his maſter again, who ſaid he would give him 
the five guineas, and gave him one ſhilling earneſt. "Che 
maſter, while he was putting his hand into his pocket for 
the ſhilling, ſaid, you ſhall go away a fortnight at Mi- 
chaelmas, becauſe of yourſettlement, and I will giye you that 


— 


— 
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fortnight to get what you can; to which the pauper agreed, 


and heaccordingly went to his father'sand ſtaved a fortnight, 


during which time he worked for Mr. Cheſter, in digging 
ſand on Mr. Hower's land, and received from Mr, Chefter 
one ſhilling a- day, and once or twice during the fortnight he 


ate at Mr. Howe s. At the end of the fortnight he went 
to Mr. Howesrs, and continued to ſerve him at Stouchbury 


till Lady-day, when Mr. Howes removed, and the pauper 
with him, to Cu/worth. Mr. Howes ſoon after died, and 
the pauper continued to ſerve Mrs. Howes in Culworth, 
till the time when he left her, and he then received his 
wages up to that time; and he believes there was nothing 
deducted for the fortnight, but he does. not remember 
what ſum he received. The pauper apprehended that his 
maſter would not have hired him. if he had not agreed to 
go away for the fortnight, —The ſeſſions, being of opinion 
the pauper gained no ſettlement by this ſervice, confirmed 
the order of removal from Weſtbury to Sulgrave. This 
caſe was argued by Dayrell and Lowndes, mn ſupport of 
the order of removal. And rſtine and Wilſan, contra, 
were ſtopp-d by the court. — 4ſbburft J. The rule eſta- 
bliſhed in theſe kinds of caſes is this; where there is a 
bona fide exception of part of the time at the time of the 
hiring, that is not a hiring for a year; but if there be no 
exception at the time of making the original contract, 


then a permiſſive abtence is conſidered as a diſpenſation , 
of part of the ſervice by the maſter; and it does not 


operate in the ſame way as an exception out of the 
original contra&t, which defeats the ſettlement. And the 
queſtion, Whether it be one or the other? muſt depend upon 
the particular circumitances ot each caſe. lu this cafe 
there was a complete hiring for a year at the time. The 


parties having diſagreed on the terms propoſed, the pau- 


per went away, but on his return his malter ſaid he would 
zive him the five guineas, which he agreed to accept, 
and gave him one ſhilling earneſt. It is likewiſe ſtated, 
that while the maſter was putting hys hand into his pocket, 
he told the pauper he ſhould go away for a fortnight : 
but the contract was complete before that time, and 
what paſſed afterwards can only be conſidered as a diſ- 
penſation with the ſervice; for at that time the maſter 
had a complete right to his ſervice for a year, and the 
pauper had agreed to ſerve. him for that time, and the 


one ſhilling earneſt was te bind the agreement for a 


year for five guineas; otherwiſe it appears to be giving 
the Kerne more than he originally aſked for the whole 
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year for ſerving him for a ſhorter period. If then the 
contract were complete before any thing was ſaid. 
relative to the fortnight's abſence, this was a diſpenſation. 
with the ſervice, and not an exception out of the original 
contract. An exception is a ſtipulation, on the. part of 
the. -perſon for whoſe benefit it is introduced; but here 
it was not made on the requeſt of the fervant, but on the 
offer of the maſter; and it appears, that he ſaid it was 
for the expreſs purpoſe of preventing the pauper's gaining 
2 ſettlement. That is not ſuch a reaſon as the court 
would give much countenance to. Whether indeed the. 
ſeſſions might not have determined this on the ground of 
fraud, was for their conſideration : as it is, there is no 
accaſion to go into that ground, as we are of opinion this 
was a diſpenſation with the ſervice. With reſpect to the 
ſervant's apprehenſion, which is ſtated in the cafe, that 
cannot vary the queſtion ; we are to decide on the terms 
of the contract, and not on the apprehenſion of the pau- 
. —— Buller and Grefe, Is. of the ſame opinion. Rus 
abſolute. Durnf. and Eaſt, 2 V. 376. 

T. 28 C. 3. K. v. St. Philip in Birmingham. Su fannah 
Brookes, the pauper, was originally ſettled in Birmingham ; 
but ſubſequent to her ſettlement there, ſhe was hired for a 
year to Eliz. Poole, in the pariſh of Powick, where ſhe 
ſerv<d until within 8 days of nj end of the term, when, on 
account of ſome difference between them, ſhe gave her 
miſtreſs warning that ſhe would leave her ſcrvice at the 
end of the year. The miſtreſs, on baving hired anothey 
ſervant, by reaſon of ſome impatient behaviour of the pau- 
per, diſcharged her, and paid her the full wages, which ſhe 
accepted and quitted the ſervice, and left the-pariſh 8 days 
before the year ended; but ſaid, ſhe would have ſerved her 
year if her miltreſs would have let her. She was removed 
from Powick to Birmingham, which was confirmed by the 
ſeſſions on appeal. Boaver and Welch, in ſupport of the 
order of ſeſſions, argued, that in this caſe the relation he- 
tween maſter and ſervant was abſolutely put an end to 8 
days before the end of the year. That the miſtreſs pay- 
ing the wages, and the pauper accepting them, amount- 
ed to an aſſent on her part to the diſſolution of the con- 
tract; and cited &. v. Greſham (a). Bearcroft, contra, 
The principle laid down in K. v. St. Bartholomew. by the 
X Exchange (4) muſt 17 this caſe. That it cannot Ie 
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conkidered as a diſſolution of the contract, without the eon- 


 fent of both parties; and here it is ſtated, that the ſervant 


was willing to have ſtayed to the end of the year if her miſ+ 
treſs would have permitted her; and the impatient beha- 
viour of the ſervant was not a ſufficient ground to diſ, 
charge her; and: the facts therefore in this caſe only 


amounted: to a diſpenſation of the ſervice by the miſtreſs. 


———Slveſier, on the ſame fide, was topped by the court, 
who: thought this caſe diſtinguiſhable from the X. v. 
Greſham, and more hke the K. v. Richmond ; and that this 
was to be conſidered more as a diſpenſation with the ſer- 
vice, than a diſſolution of the contract, and as a mere 
wrongful att of the miſtreſs in diſmiſſing her, and which 
was ſubmitted to, but not agreed to by the ſervant. 
Rule abſolute. Durnf. and Haſh 2 V. 624. 

So alſo in the cafe of N. v. St. Andrew's Holborn, T. 
28 G. 3. Mary Robinſon, who was hired for a year, and con- 
tinued in her ſervice until within 4 or 5 days of the end 
of the year, when her maſter becoming a bankrupt, and. the 
meſſengers taking poſſeſſion of the houſe, her miſtreſs dif- 
charged her, paying her the whole year's wages. This 


caſe was not. argued, the court being clearly of opinion that 


the bankruptey of the maſter did not diſſolve the contract 
of hiring without the ſervant's conſent z and that the pau- 
per gained a ſettlement by fuch hiring and fervice. 
Durm and Eaſt, 2 V. 627. 

F. 32 G. 3. K. v. Ea Sheford. J. Mills and his 
wife were removed from Eaft Shefford to Welford, Berks. 


The ſeſſions quaſhed the order, and ſtated the following 


caſe: The pauper was hired by one Birch of Welfond for a 
year, at four guineas wages; he accordingly went to his 


ſervice on the day appointed, and continued there eight 


weeks, when he ran away and was abſent thirteen weeks, 


during which time he worked with and received wages 


from another perſon. Birch then apprehended him by a 
warrant; but in his way to a juſtice, aſked him whether he 
would come back to his place, or go to priſon ? and if he 
would come back, and go on in his place as he ought to 
do, he might The pauper ſaid he would come back; 
and his maſter aſked him then, what he ſhould be willing 
to abate for the time he had been abſent? The pauper 


ſaid, he thought one ſhilling a-week would not hurt him, 


which was agreed to; and the pauper returned into his 
ſervice, and continued till the end of his year, when he 


received all his wages, except the 138. which had been 


agreed to be deducted, = L. Kenyon Ch. J. If the old ao 
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tract were diſſolved when the ſervant abſented himſelf, 
and a new one entered into on his return, I agree that the 
pauper could not gain a ſettlement by ſerving under it. 
And therefore the queſtion is, Whether the ſervice after the 
pauper's.return were performed under the old or new con- 
tract? This is one of the many caſes in which we have 
to regret that the words of the ſtatute have been departed 
from: But as there is a ſeries of adjudged cafes, the prin- 


ciple of which applies to the prefent, it is too much for 


us to overturn them; though if the queſtion were now to 
ariſe for the firſt time, perhaps we ſhould make a different 
determination. It has been decided: that abſence at the 
beginning, the middle, or the end of the year, may be dif- 
penſed with, either with the conſent of the maſter or for 


an excuſable cauſe. In X. v. Hanbury (a) it was held, that 


an abſence for a fortnight did not defeat the ſettlement, 
though the wages were deducted for that time. Now it 
is impoſhble to diſtinguiſh this caſe from that in princi- 


ple. It has been ſaid, however, that the abſence in that 


caſe was for a ſhorter period than in the preſent; but I 
wiſh that thoſe who uſed ſuch an argument would have 
drawn the line, and given us the ne plus ultra. Probably, 
if the firſt caſe after the ſtatute had ariſen upon an abſence 
of thirteen weeks, the court would have ſtarted at the 
queſtion ; but the court have gone on ſtep by ſtep, and 
having held that ſervice for a fortnight may be diſpenſed 
with, I think we are bound by the principle of thoſe caſes 
to fay, that this pauper gained a ſettlement at Welford by 
hiring and ſervice; for on his return he was received 
again into his maſter's ſervice, where he continued under 
the old contract. There is no pretence to ſay that he en- 
tered into a new contract; and the maſter's object in ap- 
prehending him by a warrant, was to compel him to com- 
lete the ſervice under the old contract. Huller and Groſe 
Js. of the ſame opinion. Order of ſefions nen, 


| Durnf. and Bat, 4 V. 804. 


E. 39 G. 3. K. v. St. Mary, Lambeth. Mary Walton 
was removed from St. Mary Lambeth to St. Martin in the 
Fields. The ſeſſions quaſhed the order, and ſtated the 
following caſe © The pauper a ſingle woman, being ſettled 
in St. Martin's, on the 15th January 1797 hired herſelf 
to one N. Serle of St. Paul Covent-Garden for a year, from 


the 18th of that month, at ſeven guineas wages. She 
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went into his ſervice on the 18th of January, and conti- 


nued in i until the 11th January following, when an 
information having been laid againſt her maſter for keep- 
ing a gaming-houſe, he quitted his houſe and told his 
ſervants (and the pauper amongſt them) that he had no 
longer any occaſion for their ſervices, and then paid the 
pauper her whole year's wages. He would have kept 
the pauper but on account of his being ſo obliged to quit 
his houſe, and the pauper was unwilling to leave his 
ſervice. She then went to her ſiſter, and did not engage 
herſelf in any other ſervice -until after the year expired, 
though, from the time that her wages were paid, ſhe 
conſidered herſelf at liberty to go where ſhe pleaſed. 
L. Kenyon Ch. J. If this point were not encumbered with 
deciſions, and we were to reſort to the words of the act 
of parliament on which the queſtion ariſes, I ſhould per- 
haps yield to the argument of the counſel in ſupport of 
the rule. Or if the caſes cited by them proved the point 
for which they were cited, I ſhould be ſtrongly inclined 
to adopt them on this occaſion. But it has been fre- 
quently ſaid here, that it is of great importance that 
decided caſes ſhould be adhered to, and on this ſubject in 
particular J applaud the rule fare decifrs. The cafes cited 
by the counſel on both fides are pine in number; and 
though they approach each other very nearly, there is a 
line of diſtinction between the four (a) that were relied 
upon by the one fide, and the five (5) that were cited b 


the other. I cannot diſtinguiſh the preſent caſe from the | 


four that were cited by the counſel in ſupport of the order 
of ſeſhons; and it was decided in each of thoſe, that it 


was a diſpenſation with the ſervice and not a diſſolution of 


the contract. Perhaps I ſhould have had ſome difficulty 
in ſaying, in ſome of thoſe caſes, that it was only a diſ- 


penſation with the ſervice ; but it is ſufficient to ſay, that 


thoſe caſes were ſodecided, and having been ſo determined, 


Pts a. 


— 


(a) X. v. Richmond, ante, under this head. 
X vi St Bartholomew, ditto. 
MX v. St. Fhilip Birmingham, ditto. 
XK. v. St Andrew Holborn, ditto. 


{b) K. v. Caſtlechurch. pet, next head, 
u Greſham, ditto. | 
XK. v. Grantham, ditto. - 
Xv. Clabydon, ditto. 
K. v. W. hittlebury, ditto. 
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after the year was up, when de returned for his clothes, 
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ought not now to be ſhaken. But the caſes cited 
by the counſel on the other ſide are diſtinguiſhable from 
thoſe, becauſe in them the contract was difſolved by the 
mutual conſent of both parties. The diſtinction between 
the different ſets of caſes is certainly a very nice one; but 
I think that this caſe muſt be governed by the four to 
which I firſt alluded ; and if this be a queſtion of evi- 
dence, it appears that the ſeſſions by their determination 
have impliedly found that the parties did not conſent to 
difſolve the · contract. The other judges concurred, 


Qrder of ſeſſions confirmed. Durmf. and Zoft, 8 V. 


— 


236. 


M. 1 G. Paulett and Burnbam. A perſon was a cove- 
nant fervant for a year, but went away 3 weeks before his 
ar was out, by his own and his maſter's conſent; and 
was abated 6s. of his year's wages for it. It was objected, 
that being a covenant ſervant, this doth import that it wag 
by deed, and then the conſent cannot diſcharge the cove- 
nant. But by the court: Here is no fraud expreſſed or 
implied. It is not within the words of the act, nor the 
meaning. Can a man compel his ſervant to gain a ſet. 
tlement nolent wolens? As to the covenant being by 
deed, and ſo the ſervice continuing, perhaps he might 
bring an action on the covenant ; and as to that point 
the ſervice continued, but not as to gaining a ſettlement, 
where the ſtatute faith he muſt ſerve for a year, which is 
not in this caſe, Caf. of Settl. 84. Foley, 187. 1 Sf, 
Cafe 71. | 5M 
| 17 5 G. 2. K. and Preſton. A perſon ſerved under a. 
hiring his whole year within 5 days, and then left his 
maſter by conſent, the pariſh officers where he lived have 
ing firſt given him two-guineas to leave the pariſh. The 


juſtices held this to be no ſettlement, and ſtated the caſe 


ſpecially. It was objected, that this departure was frau- 
dulent.— But by the court: The juſtices might upon evi 
dence have examined into that point; and if they had 


thought that his departure was fraudulent, they would 


without queſtion have ſtated. ĩt to have been ſo; but that 
not being done, we cannot intend any fraud, nor that the 
party hath gained any ſettlement, it being agreed on all 
ſides that he hath not ſerved his year. Burr. Settl. Cafe 
6 4 f 4 phe, | | : 3 

7 9 G. 2. Syford and Caſlacbureb. A perſon was 
hired for a year, which he ſerved till the laſt twelve days, 
when he went away with his:maſter's.:leave, and ſtayed till 


and 


Poor. (Settlement by ſervice.) 589 
und was paid the whole year's wages. And on confider- 
ation that if they once allowed this abſence for twelve 
days at the end of the year (which differed from an ab- 
Fence in the middle of the year, which was purged by 
-taking him again) they ſhould not know where to ſtop, it 
was determined that he gained no ſettlement. In this 
«caſe the ſervant went from his ſervice before the year was 

out, and the maſter conſented to it; which is a plain 

determination of the ſervice within the year. Str. 1022. 

Burr. Settl. Caf. 68. | x | 

E. 31 G. 2. Caverſwall and Trentham. Samuel Braſ- 
fington the pauper was hired for a year to Edward Braſ- 
fingten at Trentham, and ſerved him till within three weeks 
of the end of the year; when, on ſome difputes ariſing 
betwixt him and his maſter, he was, with his own conſent, 

diſcharged from his ſervice; and received all his wages, 
except what was deducted for the three weeks. As ſoon 
as he left his ſervice; he went to London, and was abſent 
about a fortnight. Upon his return, at Mrs. Braſ/ingtor's 
requeſt (his maſter being then from home, he went again 
into their ſervice ; and within a week after the expiration 
of the firſt year, his maſter hired him again for another 
year; and he ſerved him in Trentham for about fix months 
of that ſecond year, and then left him.— By the court : 

Here was a diſcontinuance. The firſt contract was abſo- 

lutely diflulved, and ſo continued for a fortnight or three 

weeks. Therefore this laſt ſervice cannot be connected 
with the former part of the year ; and . conſequently no 
Aettlement was gained at Trentham. Burr. Settl. Caſ. 

461. | | | 

T. 11 G. 3. Roſs and Whitchurch. Thomas Cheſt the 

pauper hired himſelf for a year to Edmund Miles ; and 

ſerved him, in Langarren, only three days. A difference 

ariſing between them about the bufineſs the pauper was 
employed in, Miles (the maſter) bid the pauper go about 
his buſineſs. On which the pauper immediately ran away, 
and quitted his ſervice; and hired himſelf to John Whithy 
for a year, at 558. a-year wages, and ſerved Whitby for 6 
months in Whiuchurch. Miles then inſiſted on Whithy's 
not keeping the pauper in his ſervice. J//þ:tby paid the 
pauper his wages to that time; and the pauper quitted 
that ſervice, and went one or two voyages up the river 
pe, as a labourer to a barge-maſter, for a fortnight. 
Then, at Vbitby's requeſt, and with Miles's conſent, he 
-returned into Hhitby's ſervice, without coming to any new 

agreement, or any mention of wages; and continued in 

| | GE ONT Whitby's \ 
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wages. 
being in the middle of the year, it was purged by the 
maſter's receiving him again. But by the court: Here 


Poor. (Settlement by ſetvice:) \ 


Whitby's ſervice in Whitchurch ſeven months, being a 
month over the end of the year for which he was hired, 
in order to make out his loſt time, and then received his 
It was argued, that the fortnight's abſence 


is an abſolute diſſolution of the contract, both by maſter 
and ſervant, at the end of fix months. Whereas the ſta- 


tute requires a continuance in the ſame ſervice for a whole 


year. The new ſervice cannot be connected with che old 


hiripg. Burr. Settl. Caf. 688. 


M. 22 G. 3. Hartley and Weſtmeon. Robert White, 


being ſettled at Hartley, was hired on 11th October 1779, 


to John Gibbs of the pariſh of Yapton for a year; he en- 
tered on the ſame day, and continued in his ſervice until 
the 6th October 1780; when he: was apprehended by a 
warrant, being charged by Rebecca Haberden with being 
the father of a baſtard child, of which the had been deh- 
vered {ix months before: That he was carried to an inn, 


and kept in cuſtody by the pariſb-officers tilQthe 10th 


October: That his maſter on the ſaid 6th OFober ſettled 
with him at the ſaid inn, ſaying, that he might not ſee 


him again, and deducted 1s. out of his wages, on account 


of his not ſerving the whole year; © though he ſaid he 
had no objection to the pauper's gaining a ſettlement at 
Yapton, yet perhaps the other farmers might :” That the 
faid maſter did not in any other manner aſſent to or diſ- 
ſent from the pauper's abſence : That the pauper, after 
his being ſo taken, did not return to his ſaid ſervice. — 
It was argued, that getting a woman with child previous 
to the commencement of the ſervice was not: fuch an 


. offence as could give the maſter an authority to diſcharge 


him: That the ſervant was not accountable to his maſter 
for any thing previous to the contract: That if being once 


the father of a baſtard child authoriſed 7his maſter in the 


diſcharge, it would alſo any ſubſequent maſter throughout 


the whole of the ſervant's life: That nothing appeared to 


+» 


ſhew the ſervant conſented, and that the deduction: of 


wages was made without his conſent. On the other fide 


it was inſiſted, That the pauper was not in point of ſuct in 
his ſervice during the laſt four days, and there were no 


circumſtances to induce the court to ſay that he was ſo 
by conſtruction: That the ſervant could not have ſupported 8 


an action againſt his maſter for his wages during his im- 


priſonment, and therefore could not againſt the parith 


By L. Mangfield : It is not neceſ- 


claim a ſettlement. 
| fary 
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- diry to enter into the queſtion how far this is a crime, 


becauſe the maſter has not diſcharged the pauper upon 


that ground: That ir is wrong and an offence no man 


will deny; but whether to be animadverted upon both 


by the eccleſiaſtical and common law, is not material 


here: To be ſure, it was not puniſhable as a crime at 
common law; and the ſtatutes ſeem only to go to the 
puniſhment of the parents for the purpoſe of ſecuring an 
indemnity to the pariſn. But here this offence is not 
aſſigned as the reaſon for diſcharging the ſervant; and if 
it were, I have no difficulty to ſay, that I think a matter 
hiring a ſervant after au offence committed, and that not 
in his oon houſe, ſhall not at the cloſe of the year diſ- 
charge him under this pretence : It is not a debauching 
of his: ſervant, or turning his houſe as it were into a 
brothel. I do not go on that ground, nor upon the 
conſent. or implied agreement to go before the end of 
the year, for there was none: it was againſt the intention 
of both parties that it ſhould affect the ſettlement; and 
if the caſe were to go upon that, it ought to be returned 
to the ſeſhons to have that fact ſtated ; there was no fraud 


intended, becauſe there was no agreement; nor did the 


maſter mean eitlier to prevent or promote the ſettlement; 
but he deducts a ſomething to leave that queſtion open, 
which it was the object of other perſons who were inter- 


eſted to have diſcuſſed. The true point then is, ſup- 


poling no wages paid and no agreement, here are four 
days wanting in the fervice, and it is by means of his own 


act that he becomes incapable of completing it. His 


conduct is an offence againſt morality and the laws, in 
what + juriſdiction ſoever thoſe laws are adminiſtered ; 
and the conſequences of it are equivalent to a wilful 
abſence: I therefore think he did not gain a ſettlement ; 
It is well put, that had an action been brought for his 
wages, he could not have recovered for theſe four days. 
Cal. Caſ. 129. 071 

H. 23 G. 3. K. v. 8 Thomas Men and his 
family were removed from Barkby to Seayrave, which was 
confirmed at the ſeſſions, and the following caſe ſtated : 
That the pauper was hired from old Martinmas'to old 
Martinmas ; that on September 25th he told his maſter he 


was going to be married; that his maſter made no an- 


ſwer; that he went on Saturday and was married; that 
upon his return he had no intention of quitting his ſer- 
vice ; that the maſter ſaid he would not employ him any 


nter; ; * he ſaid he would go if he would pay him 
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his year's wages; that the maſter refuſed it, and ſaid he 
would only pay him for the time he had ſerved, and 
aſked him if he would take his wages, or go before a 
Juſtice; that his maſter ſet out about his buſineſs to his 
farm, when the pauper oalled him back, and ſaid he 
would take the money for the time he had ſerved, and 
that he parted with bis own conſent, —— The court 
thought that the Jaſt words of the caſe as ſtated were fo 
clear and , unequivocal a diffolution of the contract, that 


they would not permit it to be argued. Both orders 


quaſhed. Cd Caf. 244, | 

A. 23 G. 3. K. v. Winterſett. George Challenger was 
removed from Winterſett to Stainburgb. The ſeſſions 
quaſhed the order, and ſtated the following caſe: That 
the pauper was hired at Barnſley ſtatutes, which are held 


a few days before Martinmas, to Thomas .Ound/worth of 
'Stainburgh for one year, received 18. for his gods- penny, 


and was to have three guineas wages; that the very night 
of the hiring the pauper fe// ill, and continued ſick and 
unable to go, and did not go into his" ſervice till a month 
after Mariimas; when the pauper and his mother went 
to the maſter's houſe, who, being from home, they were 


| ſhewn to his wife, who complained that the pauper had 


not come to his ſervice according to the agreement, and 


therefore refuſed to receive him: whereupon the pauper's 


mother ſaid, © we muſt fall into your will for wages, and 
& tale what you will allow us; and left the pauper in his 
fervice, where he continued until Martinmas following; 
when the mother was ſent for, and received for forty-eight 
weeks wages after the rate of 18. 2d. per week; being 
leſs than the rate of the original wages. —— By L. Mansfeeld: 
The ſervice had never commenced under the firſt con- 
tract; if it had, no doubt the maſter muſt have ſup- 
ported him in his ſickneſs. But that is not the queſtion : 
the point is, that the agreement ated upon here was a 
freſh agreement when he recovered from his fickneſs ; 
and the beginning of his fervice was then. Under the 
former the miſtreſs refuſed to receive him. Then conſi- 


_ dering the old contract at an end, he actual ſervice was 


but for eleven months; that is, to the Martinmas next; 
and the ſubmitting to the abatement of the month's wages 
at the end of the year is an affirmance of the agreement 
made by his mother; and this, as reſcinding the original 
agreement, deſtroys more than the Iagalor cunſtructi ue ſervice: 


1 alſo that there was no hiring for a year; ſo that 


th the hiring and ſervice muſt be confidered as m_ 
g 8 » E 


-” 


— 
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fect and ineffetual.-Buller J. If a ſervant is taken ill, 
after the ſervice has commenced, the maſter is bound to 
ſupport him, and cannot turn him away on that account. 
But it is not true, that the ſervice began under the firſt” 
contract. That was executory. It was made ſome days 
before Martinmas to commence at Martinmas ; and in fact 
it never commenced. When the pauper went, they made 
a new contract, and under that his fervice commenced. 
Order of ſeſſions quaſhed, and the original order affirmed. 
Cald. .Caf. 298. 


H. 26 G. 3. K. v. . er On a rule to ſhew cauſe 
why an order of ſeſſions of the city and county of Norwich 
confirming an order of two juſtices, ſhould not be quaſh- 
ed. The caſe ſtated, That William T hompfon was ſettled 


at Greſham, when he hired himſelf for a year at the wages 


of zl. to Mr. Creemer of Befton Regis; that he duly en- 
tered upon his ſaid ſervice, and continued therein for 
about a quarter of a year; and upon ſome diſpute be- 
tween him and his maſter, his maſter infiſted upon turn- 
ing him away, and threw down fifteen ſhillings, which the 
pauper took up, and went away to his father's houſe in 
Norwich, where he continued for fix days, during 
which time he looked upon himſelf as a free man: That 
the pauper then returned at the requeſt of his maſter, and 
continued in the ſervice to the end of the year, when he 
received forty- five ſhillings, being the remainder of his 
wayes agreed for at the hiring.—By L. Mansfield : The 
abſence of a ſervant from his maſter's ſervice is an equi- 
vocal act, and therefore may be explained by other cir- 
cumſtances; but if it appears that the contract has been 


once diſſolved, it cannot be ſet up by a new agreement. 


In this caſe the contract was abſolutely diſſolved: The 
maſter inſiſts upon turning him away, and pays him down 
all his wages that were due; the conſent on the pther 
fide is by taking the money up ; then how does he come 
back again? It is upon the requef of the maſter : There 
is nothing by which the abſence can be explained. The 
meaning of purging an abſence is where the act itſelf is 
—_— —— Rule diſcharged. Cof. by Durnf. and 
aſi, 101. 85 Ty | 
T 30 G.3. K. v. Grantham. William Read and his 
wife were removed from Allington to Grantham. The 
ſeſſions confirmed the ſame, ſubject to the opinion of the 
court on the following caſe: Read was hired a fortnight 
after Aartinmas 1784 by N. Leadenham of Allington, for 
Vol. III. 4 he nen years 
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a year, and entered upon his ſervice, and continued 
therein about ſix weeks, when, with his maſter's leave, 


he went to aſſiſt his father, who was ill, where he ſtayed, 


thirteen weeks; when he returned in conſequence of a 
warrant having been obtained againſt him at the inſtance 


of his maſter, into his ſervice under the original con- 


tract, and continued therein until Sunday evening, three 
days before the end of the year, when his maſter came home 
in liquor and abuſed him, threw him down, and afterwards 
turned him out of doors. The pauper ſlept at his father's 
that night in Allington, and the next morning his maſter 
would have had him return to his ſervice, and ſtay out 
the year, but he refuſed to go again, and threatened, 
that unleſs he paid him the whole of his wages, he would 
complain of the ill uſage he had received to a magiſtrate. 
The maſter then agreed to pay him his full year's wages, 
deducting for the thirteen weeks he was with his father; 
which he took, and then left his ſervice, contrary to the 
expreſs requeſt of his maſter.— L. Kenyon Ch. J. The 
circumſtance ſtated in the caſe, that this tranſaction hap- 
pened only three days before the end of the year, might 
have led us at firſt to ſuppoſe that there was ſome fraud 
intended on the part of the maſter z but none is ſtated, 
It has been ſaid, and rightly ſo, that an actual ſervice is 
not neceſſary, for that a conſtructive ſervice is ſufficient: 
But the queſtion here is, Whether we can ſay that there 
was a conftruCtive ſervice for the whole year ? and whe- 
ther the relation of maſter and ſervant ſubſiſted during 


that time? If the abſence be for a reaſonable cauſe, it 


is immaterial whether that abſence be at the beginning, 
the middle, or the end of the year. And it has been ar- 
gued that this was an abſence for a reaſonable cauſe, on 


account of the ill treatment of the maſter; but here there 


was no animus revertendi, which diſtinguiſhes the preſent 
from the claſs of caſes alluded to. When the ſervant 
was ill uſed, though he could not have left the ſervice 
without his maſter's conſent, or without applying to a 
magiſtrate to be diſcharged on that account, yet the 
maſter did conſent. to the ſervant's leaving him, and 
both parties agreed to put an end to th: contract. If the 
maſter. had afterwards complained of the pauper's not 
ſerving him ſor thoſe three days, the latter might have 
anſwered by ſaying, that the contract was diſſolved. 
And if its being abſolutely put an end to only three days 
before the expiration of the year will not defeat the ſettle - 
no; ue | 2 "8 ment, 


| _— 
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ment, what line can be drawn with reſpect to the time 
of the ſervice which is neceſſary to give a ſettlement? 
If one day or three days may be diſpenſed with, any other 
time may be equally ſo. In ſome caſes, indeed, where 
it has been equivocal what the tranſaction really was, 
and the ſervant has pauſed and conſidered whether he 
would abſolutely quit the ſervice or not, other circum- 
ſtances have been admitted to explain the abſence ; but 
here was no ſuſpence, no locus penitentie ; for both the 
maſter and ſervant agreed to put an end to the ſervice. 
The maſter wiſhed to turn away the ſervant, though un- 
warrantably; and though the latter was not bound by 
ſuch ill treatment, he afterwards conſented to diſſolve 
the contract. Aſbhurſt J. concurred. -. Both orders con- 
firmed. Durnf. and Eaft, 3 V. 754. 
M. 31 G. 3. K. v. Clayhydon. Two juſtices removed 
the pauper from Claybydon to Ufculm. The ſeſſions quaſhed 
the order, and ſtated as follows: That the pauper being 


ſettled at Ufculm, agreed with W. Hodges in Dunkeſwale 


for a year, at the wages of 21. 158. and ſerved till nine 
days before the end of the year, when on a Sunday morn- 
ing he went away in order to get another place when his 
year ſhould be up, without aſking any leave of, or men- 
tioning it to his maſter 3 he returned on the Tue/day fol- 
lowing about ſix o'clock in the morning, when he aſked 
his maſter what work he ſhould go about; the maſter 
told him he might go and ſerve the maſter he had worked 
for the day before. He ſaw his maſter about an hour 
afterwards, who then paid him his wages up to that time 
only, No converſation paſſed. He then went away and 
did not afterwards return: he wiſbed to haue flayed out the 
year, but his maſter would not let him. —L. Kenyon Ch. J. It 
is now too late to ſay that a conſiru:ve ſervice, purſuant to 


a hiring for a year, will not confer a ſettlement, though I. 


very much doubt whether a greater certainty on this ſub- 
ject would not have been attained by attending ſtrictly to 
the words of the act; however, in order to preſerve an 
uniformity of deciſions, we muſt adopt the conſtruction 
which has ſo frequently been put upon it. But I do not 
know that it ever has been decided that a ſettlement was 
obtained, unleſs by conſtruction the relation between maſter and 
ſervant continued during the whole year. The caſes of K. v. 


Nip (a), and K. v. Maddington (b), which have been relied 


— ** . 


P 


(a) Aue, this ſame title. (5) Ante, under this head. 
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on, do not govern the preſent. In the former, the ſer- 
vant did not return until after the. expiration of the year, 
and the facts of that caſe left the queſtion open, Whether 
or not the relation between the parties ſubſiſted during the 
whole year? The court there thought that the maſter im- 
properly refuſed his confent, and that though the ſervant 
| were not in the actual diſcharge of his duty in his maſter's 
74 houſe; yet as he was liable to be called into his maſter's 
4 ſeryice during the remainder of the year, that he was con- 
18 ſtructirely in that ſervice down to the end of the year. 
|| But the preſent caſe differs from that; becauſe, during the 
_ _ . continuance of a year, a further act was done; when the 
ſervant returned after his abſence, the maſter not only 
found fault with him, but refuſed to take him again into 
Ft | his ſervice ; it is true that the ſervant wiſhed to continue, 
| but both parties did that which put an end to the contract; 
| the one paid, and the other received the wages. After that 
Is 4 period the ſervant was no longer under the control of the 
1 maſter. In XK. v. Vip the ſervant was under the maſter's 
T1 control during the whole year: he was liable to be called 
Ts into the maſter's ſervice whenever the maſter thought pro- 
per; but here the relation between the maſter and ſervant 
Is Was reſcinded before the end of the year by the act of 
14 both parties; then it is impoſſible to ſay that the pauper 
bl | was conſtructively in the ſervice after that time. So in 
the caſe of K. v. Maddington, though the fervant left the 
ſervice three weeks before the end of the year, and went to 
his friend, becauſe he was not able to perform his fervice, 
yet there was no act done during the year to put an end to 
the contract: afterwards, indeed, when the maſter paid the 
wages, he deducted a part of them; but he could not by 
an act ex poſt facts deprive. the ſervant of the benefit to 
which he was before entitled. But the caſe of X. v. 
Greſham (a) is extremely like the preſent; there the court 
held, that by the act of accepting the wages, the ſervant 
agreed to put an end to the contract. I am therefore of 
opinion that there could be no conſtructive ſervice in this 
caſe, when the parties themſelves, by mutual conſent, put 
an end to the relation of maſter and ſervant within the 
_ year.—Aſbhurft J. (b) and Greſe J. concurred. Order of 
ſeſſions quaſhed. * and EAI, 4 V. 100. 
H. 35 G. 3. K. v. Thiſtleion. W. Newton and his fa- 
mily were removed from Knawſton to T hi/tleton ; the ſeſſions 
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(a) Ante, under this head. (55) Buller J. was abſent. 
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confirmed the order, and ſtated the following caſe : The 


pauper being ſettled at Thi/{eton, was hired to Mr. Raworth 


of Knawſion, from Martinmas to Martinmas, and entered 
upon the ſervice, and before the end of the year he went 


to Billeſden ſtatutes, which are before Michaelmas, and hired 


himſelf to Mr. Humphreys of Billeſden, to enter into his 
ſervice on 19th OZ. if Mr. Raworth would let him come 
then, and if he refuſed, he was then to come at the end of 
his year. The next day the pauper aſked his maſter to let 
him go, who ſaid he could not ſpare him, he muſt get a 


new ſervant firſt; ſome time after he hired a new ſervant, 


and then ſaid, © I have got a new ſervant, you may go 
„now, I have not work for you both.” The maſter then 
paid him his whole wages, and he went away. This was 
about a fortnight before Martinmas, and he entered into 
his new ſervice in 3 days. L. Kenyon Ch. J. The diſ- 


tinction between the different caſes upon this ſubject ſeems 


to be this; if the pauper be abſent from the ſervice with 
the concurrence, remaining however ſubjeC to the control 
of the maſter, he may acquire a ſettlement, becauſe this 
only amounts to a diſpenſation with his ſervice : but if the 
maſter has once parted with his control over the ſervant, 
there no ſettlement is gained; and the receiving of the 
whole year's wages does not make any difference. In this 
caſe the maſter had given up all control over the ſervant ; 
he himſelf was inſtrumental in enabling the ſervant to 
make another contract with another maſter ; and from 
what paſſed between thoſe parties, it was evidently the 
intention of both that the pauper ſhould become ſui juris, 
and ſhould be enabled to contract with. another maſter. 
The caſes, in which it has been determined that a fettle- 
ment was gained notwithſtanding the ſervant was not in 
actual ſervice during the whole year, proceeded on arti- 
ficial reaſoning, on a ſuppoſition that the relation of 
maſter and ſervant continued throughout the year. But 
that idea is inconſiſtent with what was done in this caſe; 
for if that relation had ſubſiſted here, the maſter might 
have inſiſted on the pauper's returning into his ſervice 


after the wages were paid: but he agreed not to inſiſt on 


that when he parted with the ſervant. It is miſcalling 
this a diſpenſation with the ſervice ; for upon the agree- 


ment to part, the pauper's liability to ſerve the firſt maſter 


ceaſed. . Aſbhurſt and Greſe Js. gave their opinions to the 
ſame effeft. Order of ſeſſions confirmed. Durnf. and 
Eaſt, 6 V. 185. | rh Fr WM 
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M. 36 G. 3. K. v.Whittlebury, FJ. Roberts, his wife, 


and ſon, were removed from Whittlebury to Paulerſpury ; 


the ſeſſions quaſhed the order, and ſtated - the following 


Caſe: The pauper was born at eee and was hired 


by 7. Grim/dick of Paulerſpury, from Michaelmas to Mi- 
chaelmas, at the wages of 50s. He entered into and con- 
tinued in the ſervice until within five days of the end of the 


year, when he went to Towce/tker ſtatute to ſeek for a 


place; while he was there, he was ſuddenly taken ill of a 
fever, which continued for ſix weeks, and he was deprived 
of his reaſon a part of that time; he went from the /atute 
to his mother, but neither of them having any money to 


maintain him during his illneſs, he that night deſired his 


mother to go to his maſter for his money, and to bring 


away his clothes; the mother went the next day, and at 


her return ſhe brought his money all but 1s. which his 
maſter had ſtopped for the remainder of the year, and gave 
it to him together with his clothes, with which he was 
ſatisfied, and he thought himſelf at liberty to hire himſelf 
to another maſter if he had been well enough. L. Ken- 
yon Ch. J. I confeſs I have not been able to raiſe the leaſt 
doubt in my mind on this caſe. The caſe of K. v. Ted- 


ford (a) is a very conſiderable authority to ſhew that when 
the ſeſſions ſtate all the facts as well as their determination, 


we are not precluded from examining the concluſion drawn 
by them from the facts. Therefore, without ſaying more 
on that head, but entering into the conſideration of the 
premiſes here, as the juſtices intended we ſhould, I think 
that the concluſion that the juſtices drew was the right one. 
There is no doubt but that the parties may put an end to 


the contract during any part of the year, either at the 


beginning, in the middle, or only a day before the end of 
it; and if they do, the ſervant gains no ſettlement, be- 
cauſe the act of parliament requires, that the relation of 
maſter and ſervant ſhould continue during a whole year. 
It is not neceſſary here to decide whether in every caſe the 
receipt of wages before the expiration of the year puts an 
end to the contract, or whether a ſervant being taken ill 
during the year, the maſter can of his own authority diſ- 
charge him and put an end to the contract, or whether in 
ſuch a caſe juſtices may put an end to the contract: but it 
is here ſtated that five days before the end of the year, (and 
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it is immaterial whether that happened five months or fiv 
days before the year expired,)the pauper ſent his Path, 
to his maſter for his money, the latter paid the wages ſtipu- 
lated for the whole year except 18. which he deducted 
becauſe the whole year's ſervice was not performed. As 
far therefore as the maſter had the power, he did put an 
end to the contract before the end of the year: he had no 
right to deduct the ſhilling but on the ground that the 
pauper did not continue his ſervant until the end of the 
year. Then what was the conduct of the ſervant ? he 
received this money, ſaying that he was ſatisfied ; and it 
alſo appears that he thought he might have hired himſelf 
to another maſter before the end of the year. One party 
ſaid, I put an end to the contract as far as lies in my pow- 


er; the other ſaid, I alſo agree to put an end to it as far 


as reſpects me; therefore both parties, whoſe conſent was 
neceflary, did conſent to diſſolve the contract before the 
expiration of the year. Greſe and Laurence, Js. gave their 
opinions to the ſame effect, and Gro/e J. added, that this 
is a mere queſtion of fact which he thought the ſeſſions 
ſhould have finally determined. Order of ſeſſions con- 
firmed. Durnf. and Eaft, 6 V. 464. | 

M. 38 G. 3. K. v. Upwell. Sarah Brown was re- 
moved from Downham Market to Uprvell, the ſeſſions 
confirmed the order and ſtated the following caſe : The 


pauper was hired at Michaelmas 1791, by J. Failes of 


 Upwell for a year, and continued in his ſervice until 
within 15 days befoxe the following Michaelmat, when 
her maſter kicked” and beat her, the complained to her 
father of this ill treatment, and in conjunction with him 
required her maſter to diſmiſs her from his ſervice, under 
a threat of applying to a magiſtrate for redreſs on account 
of the aſſault ; her maſter then paid her the whole of her 
wages, and told her ſhe might ſerve the remainder. of the 
year, but ſhe refuſed ſo to do, and immediately left the 
ſervice. When this caſe was called for argument, the 
court ſaid there was no queſtion in it, for that according 
to the facts tated, it muſt be confidered as an agreement 
by both parties to put an end to the contract ſeveral days 
before the end of the year, and conſequently, that the 
pauper had gained no ſettlement in Vue. And that the 
caſe of K. v. Grantham (a) was deciſive of the preſent. 
Both orders quaſhed. Durnf. and Zaſt, 7 V. 438. 
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Places enempted. By the 13 G. 2. r. 29. Servants in the Foundling hof- 
Piel ſhall not by ſuch ſervice gain any ſettlement in the 
pariſh where the ſaid hoſpital is Gtuate. 72 
And by the 9 G. 3. c. 31. Servants in the Magdalen 
hoſpital (eſtabliſhed for the reception of penitent proſti- 
tutes)ſhall not by ſuch ſervice gain any ſettlement in the 
pariſh where the ſaid hoſpital is ſituate. 


vii. Of ſettlement by marriage. 


What ſhall be Heretofore it hath been ſomewhat doubtful, what ſhall 
_ deemed a ſum- he deemed a ſufficient marriage, ſo as that a woman ſhall 
tu as to gain: gain a ſettlement thereby; and the courts have been fa- 
3 vourable in admitting marriages, although not ſtrictly ſo- 
lemnized according to the laws of the church; but now 
by the ſtatute cf the 26 G. 2. c. 33. a great diſtinction is 
made between marriages folemnized before the 25th day 
of March 1754, and after that time: for by the ſaid ſta- 
tute it is enacted, that after March 25th, 1754, all mar- 
riages (except in Scotland, and except the marriages of 
Jews and quakers, where both the parties are Jews or 
quakers reſpectively), which ſhall be ſolemnized without 
licence or publication of banns, or in any other place than 
a church or public chapel wherein banns of matrimony 
have been uſually publiſhed, (unleſs by ſpecial licence from 
the archbiſhop of Canterbury,) or without the conſent 
of parents or guardians, (where either of the parties, not 
being a widower or widow, 1s under the age of 21,) ſhall 
be null and void to all intents and purpoſes whatſoever. 
As in the caſe of Chi/ham and Preſton, M. 33 G. 2. Two 
juſtices removed Edward Young, Rebecca his wife, and 
Mary their child, from Chilham to Preſton near Feverſbam, 
both in Kent.—And the ſeſſions confirmed, in all points, 
the order of the two juſtices. The caſe, as ſtated to appear . 
to the ſeſſions, was, that the ſaid Zdrwward Young, being | 
legally ſettled m Preſton, (and not being then a widower,) 
was on the 25th of January 1758, without the conſent of 
his father, who was then living, married by licence in the 
- pariſh church of Tenham, to Rebecca Drury (who was ſet- 
tled in the ſaid pariſh of Tenham, and who is removed to 
Prgſton by the ſaid order, as the wife of the ſaid pauper) ; 
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the ſaid Edward Young being then an infant of 20 years; 
and that afterwards, the faid Rebecca was brought-to-bed 
in the pariſh of Chilham, of the ſaid Mary, removed by the 
order. It was argued in ſupport of theſe orders, that he 
| | | | wor 
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word void in the act may be conſtrued vordable ; and w_ | 


it is highly unreaſonable, that a virtuous young woma 


and her innocent children ſhould be turned adrift, and be 
conſidered as a whore and baſtards, without having any op- 
portunity to conteſt ſo ſevere a judgment againſt them: 
Therefore that this marriage ought to be avoided by a ſen- 
tence in the eccleſiaſtical court; and not in a collateral 
method, by an ex parte order of juſtices, made without 
hearing them or any perſon on their behalf. —By L. Mans- 


field Ch. J. This point will admit of no manner of doubt. 


There is this plain diſtinction between things vid and veid- 
able. Where the law makes a thing void for the benefit 
of the parties concerned, they may waive that advantage if 
they pleaſe. But the marriage act is avowedly made again/t 
both the contracting parties; and therefore they ſhall not 
waive the diſabilities of it at their own option. The mar- 
riage is void and null to all intents and purpoſes, even 
though the parties ſhould afterwards agree to it, wherever 


the fact appears directly contrary to the ſtatute. —And by 


the whole court : Let the order be quaſhed as to Rebecca 
and the child, and confirmed as to the pauper Edward. 
Burr, Settl. Caf. 486. Black. Rep. 192. 

E. 21 G. 3. King's Norton and Northfield. Two juſ- 
tices made an order to remove Abigail Jones, widow of 
Foſeph Fones, from the pariſh of King's Norton to the pariſh 
of Northfield, which order the ſeſſions confirmed upon 
appeal and ſtated ſpecially : That the pauper Abigail Jones, 
being ſettled at King's Norton, in the year 1775, inter- 
married with Fo/eph Jones a ſettled inhabitant of Northeeld, 
at Buerly-hill chapel, in the pariſh of King/winford in the 
county of Stafford, which was erected in the year 1765, 
and then duly conſecrated, and in which divine ſervice had 
been publicly and regularly celebrated ever fince; and 
wherein banns of matrimony had been often publiſhed, and 
marriages celebrated previous to the marriage in queſtion : 
That the ſaid chapel was a new one, erected fince the 
marriage ad, and not erected on the foundation of one 
that was ancient; and no act of parliament was obtained 
for ereCting the faid chapel, or for celebrating marriages 
there. 'The two orders being removed into the court of 
king's bench, the queſtion was, Whether the marriage 
was void by the proviſions of the ſaid act? On ſhewing 
cauſe, it was contended that the words ally publiſhed in 
the act, ought to be conſidered to mean, uſually at the time 
when the marriage in queſtion took place. If fo, there 
was enough ſtated in the caſe for the court to conſider this 


as 
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as a Chapel in which banns had been ufually publiſhed. 
The word often is nearly tantamount to wially but if it 
were not, yet as it is a rule that an order of ſeſſions is 
always to be ſupported, unleſs fomething appears expreſsly 
on the face of it which ſhews it to be againſt law, the 
court would intend this to be ſuch a chapel as the act re- 
quired, there being no direct aſſertion to the contrary. If 
the conſtruQion contended for on the other fide ſhould pre- 
vail, this act would prove a trap to clergymen and innocent 
perſons, who could not be expected to ſearch into hiſtory, 
to difcover the exact time when marriages firſt began to be 
celebrated in any particular chapel. It is hard perhaps te 
draw a line; but here, an uſage was clearly eſtabliſhed 
long before this marriage took place. Againſt the va- 
Hdity of the marriage, it was argued, that the act is to be 
conſtrued as if the caſe had happened the day after it had 
paſſed. Uſage ſince cannot vary the caſe. Arguments of 
hardſhip and inconvenience can only be reſorted to, when. 
the law is doubtful ; but here the words of the ſtatute are 
clear. This is no more a trap than any other prohibitory 
law. After the paſſing of the act, no marriages have been 
attempted to be celebrated m Lincole? s Inn chapel, Grays. 
Inm chapel, and many others, although they are old cha- 
pels, becauſe banns had not been uſually publiſhed in 
them; and it would be abſurd, if a 2 erected ſince 
ihe act ſhould be in a better ſituation in that reſpect than 
thoſe which had exiſted before L. Mansfield : I was for 
fome time averſe to determine a queſtion' of ſuch ſerious 
conſequence in a collateral way, on a ſettlement caſe. 
But upon more confideration, I think we ought now to 
decide it. If there has been an abufe, we ought to ſtop it 
as early as poſſible. A delay might lead to a ſuppoſition 
that we doubt, when in truth we do not. The act clearly 
meant chapels exiſting at the time. I am of opinion that 
this marriage was void by the proviſions of the ſtatute, 
Deuglas, 634. Cal. Caf. 115. [Soon after this determi- 
nation was known, an act was paſſed 21 G. 3. c. 53. for 
making all marriages which had.been folemnized in any 
pariſh church or public chapel erected fince the ſtatute of 
the 26 G. 2. and conſecrated, valid in law, and to exempt 
the clergymen who had ſolemnized ſuch marriages from 
the penalties of that ſtatute.) 

H. 26 G. 3. Stanton upon Hine Heath and Hordnett. 
Mary Miles and Ann her infant daughter were removed 
from Stanton to Hordnett. The ſeſſions confirmed the order, 
and ſtated the following caſe ; That Mary Miles, an illegi- 
timate 


"_ 


rer rc De 


y 


but the ſaid Richard Teece, who applied for a licence, ſwore 


field ſaid, the queſtion is, What is the law? The meaning 


| = and Elizabeth Moes. The ſaid Fobn and Elizabeth, 


It was contended at the ſeſſions, that the ſaid John and 
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timate child, was born at Hordnett; that ſhe was married 
on the oth Fanuary 1782, the being then under 21 years 
of age, to Richard Teece, who was born at Stanton, and 
was alſo under 21 years of age, and illegitimate ; that his 
utative father died in 1779, and his mother in 1764. 

The putative father of Mary died ſeveral years before her 
marriage, and her mother in 1772 married Richard Lowe, 
who as well as his wife are ſtill living, Neither Richard 
Teece nor Mary Miles had ever any guardians appointed, 
nor was any conſent given to their marriage by any perſon 
acting in that character, nor by the parents on either ſide, 


that the parties were both of age. The queſtion for the 
opinion of the court turned on the validity of this mar- 
riage. After hearing counſel on both ſides, L. Man/- 


of the a0 [26 G. 2. c. 33. ] is, that where there is the con- 

ſent of a father, or guardian lawfully appointed, or of a 
mother, or guardian appointed by the court of chancery, 

the marriage ſhall be valid; but here there was no conſent 

by any one, conſequently, in my opinion, it is void by the 
marriage act. There is no reaſon to except illegitimate 
children, for they are within the miſchiefs intended to be 
remedied by the act. By the court: Both orders con- 
firmed. Durnf. and Eaſt, 1 V. 96. ; 

T. 2 G. 3. Stockland and Chardland. John Moes and what ſhall be 
Elizabeth Maſon, father and mother of the pauper, being deemed ſuffici- 
both reſident in the-pariſh of Chardland, about the year pe cha e 
1723, went from thence together, declaring they were go- as to — a ſets 
ing to be married; and ſoon returned, declaring they had dement. 
been married : And from thenceforward cohabited as man 
and wife for about 30 years, until the death of the ſaid 
Elizabeth. The pauper was born at Chardland in 1725, 
and there baptized, and his baptiſm regiſtered as the ſon of 


ome years before the death of the ſaid Elizabeth, remoyed | 
from the ſaid pariſh of Chardland to the pariſh of Stockland, 
and there acquired a ſettlement by renting a tenement of 
5ol. a-year. They carried with them, from Chardland to 
Steckland, the ſaid pauper their ſon, whoſe ſettlement de- 
pended upon this queſtion, Whether the ſaid John and 
Elizabeth, the father and mother of the pauper, were to be 
conſidered as huſband and wife at the time of his birth ? 


Elizabeth were never married; or if they were, that the 
ſaid 
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Poor. (Settlement by marriage.) 
faid Elizabeth had a former huſband then living. Concern- 
ing which, ſeveral witneſſes having been examined on both 
fides, the faid John Moes the father was produced, in order 
to prove that he and the ſaid Elizabeth were never married, 
and that the ſuppoſed other huſband was then living. 
But the court refufed to receive his teſtimony; And on 
confideration of the evidence before the court, they were of 
opinion that the marriage of John and Elizabeth was ſuffi- 
ciently proved, and that the pauper gained a ſettlement at 
Stockland, as part of their family, and diſcharged the order 
of the two juſtices for removing him to Chardland. It 
was moved to quaſh the order of ſeſſions. The objection 
was, that they ought to have admitted the father to give 
evidence of his never having been lawfully married. — 
But L. Mangſield ſeemed to think, that 30 years cohabita- 
tion as man and wife was ſuſhcient proof to the juſtices 
to found an order of removal upon. However, a rule was 
made to ſhew cauſe. But on the laſt day of the term the 
objection was given up; and, by conſent, the order of 
ſellions was aſtrmed; and the recognizance diſcharged. 
Burr, Settl. Caf. 508. 
F. 2 G. 3. St. Devereux and Much Dewchurch. The 
queſtion before the ſeſſions was, Whether the marriage of 
Fohn and Suſannah Meredith was ſufficiently proved ? One 
witneſs made oath, that he and another witneſs-were pre- 
ſent on the 7th day of February 1758, when a marriage 
was ſolemnized in the” pariſh church of St. Devereux be- 
tween the faid John and Suſannah Meredith, by the mi- 
niſter of the ſaid pariſh by banns. And it appearing” to 
the ſaid ſeſſions, that the entry of the ſaid marriage in 
the regiſter book of the ſaid pariſh was made in manner 
following, viz. 1758. John Meredith and Suſannah en- 
tins were married by banns,” but neither the miniſter, 
parties, nor witneſſes ſigned the ſaid entry, and that no 
other entry of the ſaid marriage was ever made, they 
therefore were of opinion, that the marriage was not 
legally proved. On ſhewing cauſe, it was urged in ſup- 

ort of their opinion, that this appeared, upon the ſtate of 
the caſe, to be a void marriage. For although the omiſſion 
of banns was originally only an offence againſt the eccle- 
ſiaſtical law, and even after the 7 @ 8 V. c. 35. /. 2. the 
miniſter and clerk and man married without licence. or 
banns were only ſubject to a penalty; yet ſince the act of 
the 26 G. 2. c. 33. an entry of this, properly ſigned, is 
become ſo eſſential a circumſtance, that without it the 
2 . marriage 


— 
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marriage itſelf is null and void. But the court were of 
a different opinion. And L. Mansfield ſaid, It was not 
incumbent on the perſons married, to prove that the banns 
were publiſhed, nor doth the entry directed to be made 
affect the validity of the marriage, In a ſuit perhaps in 
the eccleſiaſlical court for jaQtitation of marriage, it may 
be neceſſary to-prove that all the ſolemnities of the mar- 
riage act have been punctuallyand regularly complied with: 
But God forbid that in other caſes (the legitimacy of chil- 
dren and the like) the uſual preſumptive proofs of marriage 
ſhould be taken away by this ſtatute. It was canvaſſed in 
parliament, at the time when the act was made, and uni- 2 
verſally agreed by all whoſe opinions were worth having, h 
that it would not become neceſſary to prove the publication 
of banns. But at the ſame time he declared, that it was a 
matter of great public concern for the preſervation of pe- 
digrees (which were now become very difficult to prove): 
And the entry ought to have been made according to the 
directions of the act. He went fo far as to declare, that 
an information ought to be granted by the court againſt 
the miniſter for omitting it, if it ſhould appear clearly that 
it was owing to hig neglect; 2nd that ſuch information 
ſhould be proſecuted by the attorney-general at the king's 
expence; which he did not doubt would be readily di- 
rected, upon the recommendation of the court. And-he 
ordered the fact to be further inquired into, And it 
came out that a regular entry had been made; and thay 
which was produced to the juſtices was only a minute or ; 
memorandum. So the miniſter was juſtified, Bur. Setil. a 
Caſe 506. Black. Rep. 367. | ; 
Z. 5 G. 3. Morris and Miller. On an action for eri- | 
minal converſation with the plaintiffs wife, the queſtion ; 
was, Whether, to ſupport the action, there muſt not be : 
proof of an actual marriage? The fact was, they were mar- | 
ried at May-fair chapel. The regiſter or books could not 
be admitted in evidence Keith, who married them, was 
tranſported z and the clerk, who was preſent at the mar- | 
riage, was dead, So that the plaintiff could not prove the 


actual marriage by any evideace, But the counſel for the ; 
plaintiff proved articles between the man and his wife, made : 


aſter marriage, for ſettling of the wife's eſtate, with the 
privity of relations on both ſides. They proved cohabitation, 
name, and reception of her by every one as his wife, and 

inſiſted that this evidence is admiſſible ; and that lately in 
ejectment, before L. Mansfield, this fort of evidence was 
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offered and received. Unto which L. Mangfeld ſaid, It 


| certainly may be done fo, in all cafes except two: One is 


in profecutions for bigamy; and this caſe (if ſuch proof 
cannot be here received) is the other. It was proved fur- 
ther, that the defendant Miller confeſſed to the landlord of 
the lodgings, that ſhe was captain Morris wife, and that 
he the defendant had committed adultery with her: And 
confeſſion is the ſtrongeſt evidence. L. Mansfield: I do 
not at preſent remember any action for criminal conver- 
fation, when an actual marriage was not proved. Proof 
of actual marriage is always uſed and underſtood in oppo- 
fition to proof by cohabitation, reputation, and other cir- 
cumftances from which a marriage may be inferred: But 
we will take time to conſider of it. Afterwards, he de- 
Ivered the reſolution of the court: In theſe actions there 
mult be proof of a marriage in fact, as contraſted to coha- 
bitation and reputation of marriage ariſing from thence. 
Perhaps there need not be ſtrit proof from the regiſter, or 
by a perſon preſent; but ſtrong evidence muſt be had of 
the fact, as by a perſon preſent at the wedding dinner, if 
the regiſter be burnt, and the miniſter and clerk are dead. 
The caſe of bigamy is ſtronger than! this. And on an in- 
dictment for that offence Deniſon J. on the Norfolk cir- 
cuit ruled, that though a lawful canonical marriage need 
not be proved, yet a marriage in fact (whether regular or 


not) muſt be ſhewn. But except in theſe two caſes, I 


know of none, where reputation 1s not a good proof of 
marriage. Burr. Mansf. 2057. Black. Rep. 632. 
T. 35 G. 3. K. v. Bramley. Sarah Ward, widow of 
. Ward, and her three. children, were removed from 
eeds to Bramley. Upon appeal, the reſpondents produced 
evidence of the ſettlement of J. Ward being at Bramley ; ; 
and, in order to prove his marriage with the pauper, wit- 
neſſes were produced, who proved that they had cohabited 


and lived together as man and wife, and were reputed to be 


man and wife till his death. The appellants offered to 
produce Sarah as a witneſs, to prove that ſhe never was 
married, or, it ſhe was, it was in Ireland, under fuch cir- 
cumſtances as rendered it void. The appellants alſo offer- 


ed witneſſes to prove the declarations made both by James 


and Sarah, at different times, that they were never married. 
The reſpondents inſiſted that this evidence was inadmiſ- 
ſible; and the ſeſſions being of that opinion, rejected the 
ſame, and confirmed the order, ſubject to the opinion of 
this court, whether the eridenot W was admiſſible or 

; not. 


-_ 
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not. By L. Kenyon Ch. J. This evidence was certainly 
admiſſible, though the juſtices were to judge of the effect 
of it. In the caſe of K. v. St. Peter's, it was e 
held, that the ſuppoſed huſband was a competent witne 


to diſprove the marriage. 'There are alſo many other 


caſes, in which it has been decided, that the parents may 
be called as witneſſes with reſpect to the legitimacy of 
their iſſue ; and if they may be called to prove that they 
are legitimate children, there is no reaſon why they ſhould 
be conſidered as incompetent, when called to prove that 
the children are illegitimate. But in all theſe caſes ſuch 
teſtimony is open to great obſervation. Durnf. and Eaſt, 
e 
It ſeemeth to be a good general rule, that a woman 
marrying a huſband who hath a known ſettlement, ſhall 
follow the huſband's. ſettlement. And although in the 
caſe of Uphettery and Duntſeuell, M. 1 G. it was held, that 
the wife ſhall not gain a-ſcttlement,with the huſband, un- 
til ſhe hath lived with him 40 days unremoveable as part 
of his family; yet afterwards, in the caſe of K. and 
Pincehorton, M. 3 G. it was agreed by the court, that a 
wife is to be ſent to her huſband's ſettlement, though ſhe 
never lived with him there. And in the caſe of Sz. Giles 
and Everſley Blackwater, H. 10 G. the widow was removed 
to the deceaſed huſband's ſettlement, though ſhe had never 
been there; andit was ruled by all the court, that the re- 
moval was good, and that ſhe mult be ſent to the laſt legal 
ſettlement of her huſband, having acquired no other ſet- 
tlement ſince his death. Caſe of S. 89. 1 8% C. 10. 
2 ef}. C. 112. «Ss 2 6 
lt ſeemeth alſo to be agreed, that a wife can gain no 
ſettlement ſeparate aud diſtinct from her huſband, during 
the coverture. As in the caſe of Aythrop Roding and White 
Roding, M. 30 G. 2. (hereafter following); where the 
wife, after the huſband was run away, went to live upon 
2 copyhold of her huſband's, where her huſband had never 
rehded: it was held, that although ſhe might not be 
removed from thence, yet (her huſband being living,) ſhe 
could not thereby gain a ſettlement. 

It ſeemeth alſo to be agreed, that a woman marrying 
a huſband that hath no known ſertlement, doth not loſe 
her former ſettlement which ſhe had before marriage. But 


the great point of difference hath been, whether ſuch 


ſettlement continues to her during the coverture, or it is 
ſuſpended during her coverture, and only revives after the 
| huſband's 
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Hottery, and dies there. Two jultices remove the widow 


land. To juſtices removed her from Dunsfold to Wil/- 
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huſband's drath. Which point includes in it this queſ- 
tion, Whether the pariſh where the woman was laſt 
legally ſettled before marriage ſhall, by barely proving 
ſuch marriage, avoid the ſettlement with them during the 
huſband's life ? or whether, in order to avoid ſuch ſettle- 
ment, it is not alſo neceſſary for them to prove, that ſuch 
woman hath gained another ſettlement, that is to ſay, 
that the huſband hath a ſettlement, and where ? > 

In relation to which cafe, where the huſband hath no 
known ſettlement, it hath been adjudged as follows: 

E. 2G. St. Giless and St. Margaret's. A woman 
marries a foreigner, and her huſband dies. — By the court: 
She muſt be ſent to the place of her ſettlement before 


H. 12 G. K. and Chiding ſtone. It was ſtated, that a 
ſingle woman ſettled at Chiding ſtone was married to a man 
who is ſince dead, but his ſettlement did not appear.— 
And by the court: Her ſettlement before marriage ſtands, 
„ | PU d4"t) | 

M. 16. Uphottery and Dunkfavell, A woman is ſet- 
tled in Dunkfavell, and afterwards marries a vagrant, whoſe 
ſettlement doth not appear. But he goes and lives in Up- 


to Dunk/well, where ſhe was ſettled before marriage. 
And by the court: Where it appears that the huſband in 
his lifetime had no legal ſettlement as can be found, there 
the marriage ſhall not put her in a worſe condition than 
ſhe was before, and is all one as the caſe of a Srotchman 
and a foreigner, and ſhe ſhall not loſe her former ſettle- 
ment. Caf. of S. 89. 1 S. C. 80. | 

Hitherto the caſes ſeem to be agreed, being that the 
huſband is dead. But the difficulty is, where the huſband 
is ſuppoſed to be living. And in relation to this point, 
the following ſtrong caſes have been adjudged 

M. 12 An. Dunsfold and Wilſborough Green, A wo- 
man who was ſettled at Wilfttorough marries Archibald 
Player a Scatehman, who had gained no ſettlement in Eng- 


borough, the place of her ſettlement before marriage. 
Exception ; this is a married woman, and by her marri- 
age ſhe ought to be ſettled where her huſband was, and 
this cannot be right; for if the juſtices may ſend away a 
wife, it is making a divorce between huſband and wife; 
and if he is a Scotchman, they ought to ſend her, as part 
of his family, to the bordering counties of Scotland, 

e according 
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according to the act of the 39 El. c. 4. /. 6. The court 
held, though ſhe was a married woman, yet if her huſband 
had no ſettlement, ſhe could not gain any other ſettlement 
than ſhe had before marriage ; and as for divorce it. was 
none; for the huſband might come to her as well at Vi 
borough Green as at Dunsfold, Foley, 249. Caf. of S. 31. 

Note; the act of the 39 El. only ſays, that the Scozch- 
man himſelf, if a vagrant, may be ſo ſent; but ſays no- 
thing of his family. | | 

A. 3 G. St. Giles's and St. Margaret's. Sarah Ether- 
ington was ſettled at St. Gilis's; and marries an Jriſb- 


man. — By the court: The marriage will not put her in a 


worſe condition than ſhe was before; and they held that 
ſhe continued her ſettlement, notwithſtanding her mar- 
riage. Caſes of Settl. 98. | 

H. 12 G. KX. and Weſfterbam. The order ſpecially 
ſtated by the ſeſhons was this : It appeared to the court, 
by the teſtimony of Elizabeth Pinchen, that ſhe was, at the 
time the ſaid order was made, a married woman, and that 
her huſband was one Thomas Pinchen, who was born in 
Wilthhire, but in what place or pariſh he had a ſettlement, 
he never informed her, nor doth ſhe know ; but that he is 


run away, and {till living, for what ſhe knows.—By the 


court: Whether the huſbund be living or dead, ſignifies 
nothing. For unleſs it appears that he has a ſettlement, 
the woman muſt be ſent to the place of her ſettlement be- 
fore marriage: for ſuppoſing the huſband was born upon 
the high ſeas, or in Ireland, or a foreign country, if the 
woman might not be ſent to the place of her ſettlement 
before marriage, ſhe might be ſtarved. Foley, 252. Burr. 
Settl, Caf. 368. | 7 | 

On the contrary, H. 12 G. 2. Stretford and Norton, the 
caſe was thus: An Eugliſb woman married an Iriſhman 
who had no ſettlement in England. He ran away; two 
Juſtices. remove the wife to the place of her ſettlement be- 
fore marriage. And it was urged, that there could be no 
pretence that this ſeparated her from her huſband; and if 
ſhe cannot be ſent thither, ſhe can be ſent no where. 
But by Lee Ch. J. It is now a ſettled point, that by the 
marriage the woman's ſettlement is ſuſpended, whether 
the huſband has or has not a ſettlement; for otherwiſe 
the juſtices might ſeparate huſband and wife; and there- 
fore to make the order good, it ſhould have appeared that 
the man was dead.— And the order was quaſhed by the 
whole court. And there were cited theſe two following 
Caſes, viz. T. i G. Hanway and Max/ton. It was there 
Vor, III. "MY | declared 
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declared by the Ch. J. that the ſettlement of a woman, 
who married a vagrant, is ſuſpended during the coverture ; 


and that as the huſband cannot be ſent to the place of the 


wife's ſettlement, ſo neither ean the wife herfelf, becauſe 
an huſband and wife being as it were bnt one perſon, 


cannot be parted. T. 9 G. Shadwell and $7. Fohn's Wap- 


ging. One Ridley, a vagrant, having no ſettlement, mar- 


ried a woman who had a ſettlement in Sr. Johr''s Wapping, 


and had four children by her born in Stepney. And it was 
held, that the children were not ſettled in the place where 
they were born, but where the wife had a ſettlement ; but 
that this was ſuſpended during the coverture, and it revived 
again upon the death of the huſband. Andr. 307. 2 Seſ. 
C. 185. 19 Viner, 376. Burr. Setil. Caf. 122“. 
Finally, in the caſe of St, Fohn's Wapping and &. Bo- 
#olph's Biſhopſgate, H. 28 G. 2. it was adjudged as fol- 
lows: Eleanor Kinley having gained a fettlement in St. 
Botolph's pariſh by hiring and fervice, afterwards married 
Thomas Kinley an Iriſhman, who had no ſettlement in Eng- 
land. About two years ago, the huſband entered on board 
a man of war bound for the Vt Indies, but Eleanor about 
two months ago heard he was living; and the queſtion was, 
Whether her ſettlement which ſhe had before marriage, 
ceaſed, or was in ſuſpence, during the coverture, and ſhe 
ſhould be looked upon as a caſual poor; or ſhe ſhould be 


jp” —_— Ml. * —_—_— = 1 — — ä Page" « —_— 


»—— 


® Sir James Burrow ſays, he doth not find the caſe of Shad- 
well and St. Jobn's Wapping in any printed book, or manuſcript : 
But it ſeems (he ſays) to be the ſame caſe which he had heard 
ve ported in the form of a catch, to the following effect: 


A woman having a ſettlement 
Married a man with none: 
The queſtion was, He being dead, 
If that ſhe had, was gone? 8 
Quoth Sir John Prattſ Her ſettlement 
Suſpended did remain, 
Living the hufband : But, him dead, 
It doth revive again. 


Chorus of Puiſne Judges 


Lieing the huſband: But, him dead, 
It doth revive again. 
I wen log chief juſtice, | 
N Cond 
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ſent to the place of her ſettlement before marriage? After 
full conſideration, Rider Ch. J. delivered the opinion of 
the court: 1. It is certain Sr. Batolph's was once her ſet- 
tlement, and that is not diſputed. 2. That ſettlement con- 
tinues till ſhe gains a new one. 3. That ſhe has never yet 
gained a new one. To the ſecond point he ſaid, a ſettle- 
ment is a permanent thing; it laſts during life, or till a 
new one is acquired; and there is no caſe to be found, 
where it has been determined or ceaſed ſooner. Neither 
can any perſon diſcharge his own ſettlement ſooner, or b 
any other means. 'The queſtion is not, Whether ſhe 
gained any new ſettlement by marriage, but whether her 
old ſettlement was diſcontinued by her marriage with a 
perſon that had none? It is abſurd to ſay, ſhe ſhall loſe her 
own, without getting another. The objection that the 
huſband and wife would be ſeparated, is of no weight here 
for they are ſeparated already: I mult own the above caſe 
of Stretford and Norton is not to be diſtinguiſhed from the 
preſent, and is againſt our preſent opinion. To be ſure 
we muſt have great regard to former reſolutions in this 
court; but we muſt judge upon the cafes before us. How 
that caſe came to be determined ſo, I do not know; but 
there are at leaſt four authorities the other way (which 
perhaps might not then be cited), and we think the reaſon 
is with the old caſes. The huſband may come to her in 
one pariſh as well as the other, for he will be a vagrant in 
both, and liable to be treated as ſuch. Ihe wife's ſettle- 
ment remains; having never been determined, but only, 
as it were, ſuſpended during the time that ſhe continued 
under the power and protection of her huſband, and was 
maintained and ſupported by him. Burr. Settl. Caſe. 367. 


H. g G. St. Michael's and Nunny. Order of removal, Whether the 


_ reciting that the wife of a poor perſon who is now living 
had intruded, and was likely to become chargeable, 
that the place of her ſettlement was in the pariſh of St. 
Michael, ſhe is therefore removed'thither. It was moved 
to quaſh the order, becauſe it did not appear the huſband 
was at the time of the removal in the pariſh of Sr. Michael, 
ſo. that it may be, they ſent the wife away from the huſ- 
band.—But by the court: We cannot intend he was not; 
if he was in the pariſh from which ſhe was ſent; that 
indeed would vitiate the order; for the wife cannot be 
removed from her huſband : but as neither of theſe fats 
appear againſt the order, to ſatisfy us that it is bad, we 
are not to preſume it to be ſo; and therefore it muſt be 
confirmed. Str. 544. Burr. Settl. Caf. 8 15. 

Kia M. 14 


wife may be res 
moved withcut 


and the huſband. 
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M. 14 G. 2. Tronafon and Painewick. Upon com- 
plaint made by the churchwardens and overſeers of 
Painewick, that Mary the wife of William King had 
intruded into Painewick, two juſtices removed her to 
Tronafton, which they adjudged to be the laſt legal ſettle- 
ment of the huſband. Nan appeal, the ſeſſions confirm 


that order. It was moved to quaſh theſe orders. The 


objeCtion was, that the wife was removed without the 
huſband, and that this amounts to a divorce between the 
man and his wife, —But the court over-ruled the objec- 
tion; for how doth it appear that the huſband was not at 
Tronacton at that time? The court will not ſuppoſe it to 
be wrong, unleſs it appears ſo. The , intruſion . com- 
plained of was only by the wife, and they could not re- 
move the huſband when he was not complained of. Burr. 


Settl. Caf. 153. IF ow Eh 
H. 14 G. 2. K. and Higher Walton. Two juſtices 


make an order to remove Mary Bennet, wife of Samuel 


Bennet, to Higher Walton, which they adjudge to be the 

lace of her laſt legal ſettlement. And the ſeſſions con- 
. that order, It was moved to quaſh theſe orders: 
for that it doth not appear, whether it was this woman's 


ſettlement in her own right, or in the right of her huſ- 


band. And nothing ſhall be intended. Now if it was 
not her ſettlement in right of her huſband, the juſtices 
had no power to ſend her thither.—By the court : It is 
adjudged to be her laſt legal ſettlement. And ſhe could 
not be ſettled but where her huſband was. And we are 


not to intend any thing to vitiate the order. Therefore 
| E cannot intend that the huſband's ſettlement was not at 


igher Walton. And the motion was denied. Burr. 
Settl. Caf. 162. 1 | | 

T. 15 G. 3. Hoylandſwain and Carleton. Two juſtices. 
remove Johanna, wife of Simon Mac Owen, and their four 


children, from Holand/wain to Carleton ; ſtating in their 


order, that complaint was made to them by the church- 
wardens and overſeers of the poor of Heylandſivain, that. 
Simon Mac Owen, Fohannah his wife, and Mary, Margaret, 
Elizabeth, and John, their children, came to -nf abit in Hoy- 
landſibain, not having gained a legal ſettlement there; and 
that the ſaid Simon Mac Owen is an Iriſhman, and hath done 
no act in England whereby to gain a legal ſettlement, and 
that his ſaid wife and children are actually chargeable to 
EHhylandſwain ; which complaint they adjudge to be true, 


and that the laſt legal ſettlement of the ſaid Johanna the 


wife of the ſaid Simon Mac Owen and of their laid children 
=" of, : by | » 19 


ny * 
* . 
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is in Carleton: and therefore they remove them thither. 


The ſeſſions upon appeal confirm that order, and ſtate ſpe- 


cially : That 7% T yas, father of the ſaid Johanna, in the 

ear 1727, came with a certificate from Carleton to reſide 
in Hoylandſiwain, and during his reſidence there, his daugh- 
ter Johannah was born, and continued to live with him 


there until ſhe was upwards of 21 years'of age : That ſhe 


afterwards took a houſe at Hoy/andfawain, and refided there- 
in until ſhe was married to the ſaid Simon Mac Oren ; who, 
upon his marriage, went to reſide with the ſaid Johannah 
his wife in her ſaid hired houſe, and continued to reſide 
with her therein from the time of their ſaid marriage, which 
was in September 1766, until ſhe and the ſaid children were 
removed, under the ſaid order, from the ſaid Simon Mac 
Oven, and from his ſaid dwelling houſe wherein he then 
lived, and ſtill continues to reſide : That the ſaid Simon, 
from the time of his ſaid marriage, followed the buſineſs of 
a cloth- dreſſer, and thereby maintained himſelf, and his ſaid 
wife and family, until a little time before the ſaid order of 
removal was made; when his ſaid wife and children being 


taken ill of a fever, ſhe applied to the overſeers of Hoyland- 
ſwain for relief, and ſhe was not recovered at the time ſhe 


was removed, and could hardly ride. It was moved to 
quaſh theſe orders, and objected that this would occaſion 
a ſeparation between huſband and wife; and amount in 
edict to a divorce. The huſband continues to live and 
reſide in Hoylandſivain, and acquires his living there by his 


labour and induſtry. His wife cannot be ſent from the pa- 


riſh where he is reſident, as was agreed in the caſe of &.. 


Michael's and Nunny (a)——On ſhewing cauſe, it was 


argued, that by the certificate act, the parith granting the 
certificate is bound to receive the perſon certified for, to- 
gether with his or her family, whenever they ſhall happen 
to become chargeable: That Fohannah has gained no ſettle- 
ment ſince her birth; ſhe could gain none by her marriage, 
for her huſband had none himſelf. Her former ſettlement 
is not ſuſpended by her intermarriage with a man who had 
none. It remains, and is communicated to her children. 
And the ſending her to Carleton doth not ſeparate her from 
her huſband ; for he may go to her there. He ought not 
to remain in Hoy/and/avain. He hath as much right to be 
in one of theſe places as in the other. And for this was 
cited the caſe of St. Botolph g Biſhopſgate (b).—But the cours. 


2 


— n 


| (a) Ante, under this head. (6) Ante, this ſame head. 
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were clear, that the removal-was wrong. It is not like the 
caſe of the huſband being dead, or having left his wife. 
Here the huſband is alive, reides at Hoyland/wain ; fol- 


lows the buſineſs of a cloth-drefſcr there: and maintained 
his family by it for many years, till they were taken ill of 


this temporary fever, which obliged them to apply for re- 


lief. The pariſh have bad the benefit of his labour nine 


ears, The man is ſettled in a houſe, and carries on 
buſineſs 3 in this place. There may be no huſineſs for a 
cloth-drefſer at Carleton at all, Or this man may have no 
acquaintance there. He os | ſtarve there, though he 
Hoylandſivain. It is a cruel 
behaviour. And both orders were quaſhed. Burr. Settl, 
Caf. 813. | | 
H. 18 G. 3. Cheſhunt and Hinkſworth. Two juſtices 
removed Sarah, calling her, in the order, the wife of Zo/eph 
Griffin, and five of her children, from Cheſhunt to Hink/- 


worth, in the huſband's abſence, and without having ex- 


amined him. The order was not appealed againſt. The 
huſband ſoon after went to his wife and children at Hin- 
worth, from whence they were all ſent back under a new 
order to Chefbunt, The pariſh of Cheſbunt appealed againſt 
this order, and producing the former order, inſiſted it was 
concluſive as to the huſband, as well as the wife and childs 
ren. The ſeſſions, however, after hearing evidence as to 
Griffin's ſettlement, confirmed the new order as to him, 


and quaſhed it as to the wife and children, The wife then 


went back with her children to her huſband at Cheſhunt, 


After which a third order was made, removing the children 


again to Cheſhunt, This was likewiſe appealed againſt, and 
confirmed as to all but two of the children who were under 
ſeven years of years, as to whom it was quaſhed —By L, 
Mansfield's There is nothing in this cafe, It is admitted, 

that if they had put into the firſt order, that it was the 
huſband's ſettlement, that would have been concluſive; 
and the omiſhon makes no difference. The general rule is, 
that the huſband's ſettlement is the ſettlement of the wife, 
There are ſome ſpecial exceptions; as where the huſband 
is beyond ſea. But the preſumption is in favour of the 
general rule; and if this had been the caſe of an excep- 
tion, it ought to have been ſtated. And the rule was made 
abſolute to quaſh all the orders but the firſt, Douglas, 


46. Cal. Caf. 42. 


M. 19 G. 3. Ewell and Leigh. Two juſtices removed 
a married woman and her chill from Ewell to Leigh, in 


0 abſence of the huſband, On appeal this order was 
quaſhed. 
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quaſhed. The huſband aſterwards returning to Euell, he, 


together with the wife and child, were removed under a 


new order to Leigh ; which laſt order the ſeſhons confirm- 
ed, Butupon a certiorari and a rule to ſhew cauſe why it 
ſhould not be quaſhed, the counſel gave it up as not to 
be ſupported ſince the determination vf the aforeſaid caſe 
of Cheſhunt and Hink/worth. Douglas, 45. Cal. Caf. 
| 77. 18 G. 3. K. v. Ryton. Sarah Kidſon and her child 

were removed from Winlaton to Ryton, The ſeſſions con- 
firmed the order, and ſtated the following caſe: — That 
the order of removal was in the words following: Dur- 
Pam, to wit; to the churchwardens, &c. Upon the 
complaint, &c. of Winlaton unto us, &c. that Sarah Kid- 
ſon the wife of Benjamin Kidſon, a ſoldier in his majeſty's 
regiment of foot called Yeung Buffs now in America, and 
Hannah their daughter aged about 23 weeks, have come 
to inhabit, &c. &c, we do adjudge that the lawful ſettle- 
ment of them the ſaid Sarah Kidſen and her ſaid child 
is in the ſaid townſhip of Ryton. We do therefore re- 
quire, &c. By virtue of which ſaid order the paupers 
were removed to Ryton, who gave notice of appeal. 
Ambler, for the reſpondents, ſtated, that Sarah when a 
ſingle woman gained a ſettlement in Ryton ; that her ſaid 
huſband is now in America, and it is not known whether 
he is living or dead; and that his ſettlement is unknown; 
and therefore the pauper had been removed to her ſettle- 
ment before marriage. Gill and Hopper contra, objected 


to the order of removal, and to the reſpondents going into 


evidence of the facts ſtated by Mr. Ambler, and prayed that 
the order might be quaſhed, as it was not therein ſtated, 
that Benjamin Kidſon was dead, nor evidence given that 
he was dead, nor that the place of his ſettlement could not 
be known. But the court were of opinion to admit evi- 
dence of the facts ſtated by Mr. Ambler ; and the ſame 
being fully proved, diſcharged the appeal. Chambre 
was to have ſhewn cauſe in ſupport of theſe orders, but 
the court called upon the other fide; and after hearing 
Davenport in ſupport of the rule, L. Mansfield : The 
ſeſſions ſay, that the evidence laid before them proved that 
which would make the order of the two juſtices right; 
and I think that upon the evidence the court gf quarter 
ſeſſions did right. The other judges concurred. —— 
Rule diſcharged, and both orders affirmed. Cald. Ca: 
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And the ſame point came in queſtion in the cafe of K. 
vs Edifore, otherwiſe Hedſor, M. 24 G. 3. and was deter- 
1 mined in like manner. Cald. Caf) 371. 
ving 


widow o ne Likewiſe in the caſe of XK. v. Woodsford, H. 23 G. 3. 


maiden ſettle. Mary Pitman widow, and her 4 children, were removed 
ment. 


ſrom Moodiſord to Wimbourne Minſter in Dorſetſhire. The 
ſeſſions quaſhed the order, and tated the following caſe:— 
That by rule of the quarter ſeſſions in Dor/et/hire, on all 
appeals againſt orders of removal, the appellants ſhould be- 
gin, and in the firſt place ſh-w ſome ſettlement of the pau- 
per out of the pariſh appealing. In purſuance of the ſaid 
©. Tale, the appellants produced a copy of the regiſter of the 
birth of Mary Scuet in Aſpuddle, and fhe ſwore that Mary 
Scutt was her maiden name. The counſel on the other 
fide objected that this was not ſufficient, but that the birth 
of Robert Pitman her huſband, or, ſome other ſettlement of 
his, ought to have been ſhewn, and that to identify the 
ſaid Mary it was neceſſary to prove her marriage with Pit- 
man,—The court adjudged, that the proof of the birth of 
Mary Scutt was ſufficient, and that the onus proband: of the 
marriage lay upon the reſpondents in order to prove their 
caſe, and quaſhed the order. A rule was moved for, to 
ſhew cauſe why the order of ſeſſions ſhould not be quaſh- 
ed, upon the ground, that the pauper having been remov- 
ed as-a widow, imported, that it was a removal to her 
late huſband's ſettlement, and that her maiden ſettle- 
ment was nothing to the purpoſe. —But by the court: 
It may be the huſband had no ſettlement z and if he had, 
till diſcovered, her own would in the mean time remain, 
It is enough in the firſt inſtance : the ſeſſions have done 
whe Motion denied, Cald. Caf. 236. 2 Conft. Bott, 
166. | | 

3 Marriage frau - Although it is generally true that no ſettlement ſhall 
| dulentiy pto- be good, which is brought about by fraud or practice; 
| _ yet it ſeemeth that the rule faileth in this caſe, and that 
| if the marriage take effect, the ſettlement is good; for 

the following cafes do proceed upon ſuch ſuppoſition : 
M. 11 6. XK. and Edwards, The overfeers were in- 
dicted for a conſpiracy, in giving a ſmall ſum of money 
to a poor man of another pariſh, for marrying a poor 
lame woman of their own pariſh, and ſo by this contriv- 
ance conſpiring to ſettle the woman in the other pariſh, 
where the huſband was ſettled. —By the court: If there 
is a conſpiracy, to let lands of 101, a- year to a poor man in 
order to gain him a ſettlement, or to make a certiſicate- 
$94 ''S | $ - -% | man 
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man a pariſh- officer, or to ſend a woman big of a baſtard 
child into another pariſh. to be delivered there, and ſo to 
charge the pariſh with the child, theſe are certainly crimes 
indictable. But this indictment was quaſhed for want of 
averment, that the woman was laſt legally ſettled in the 
pariſh relieved by her marriage. 8 Mod. 321. 1 8%. C. 
105. | | 2 
7. 6 G. 2. K. and Parkins. A ſingle woman of Stud- 
ley, big with child of a baſtard, was ſent back to Studley. 
Parkins, overſeer of Studley, threatened, with all the ſeve- 
- rity of the law, to force her to marry a ſtranger of ano- 
ther pariſh, againſt both his and her conſent, he giving 
five guineas to the huſband,.and keeping him in liquor. — 
By the court : Shew cauſe why information ſhould not go. 
1 82. C. 176. | 
MN. 17 G. 2. K. and Watſon. An information was 
granted againſt Watſon and others, for procuring one Vine 
a ſoldier, who had a ſettlement in the pariſh of Brill, to al 
marry a poor woman who was an ideot, and chargeable to 4 
the pariſh of Dorton, by giving Vine 101. and a fat hog for Fi 
marrying her, whereby ſhe became chargeable to the ſaid 01 
pariſh of Brill. 1 Wilſon, 41. | | 
T. 7 G. 3. X. and Tarrant. On ſhewing cauſe why if 
an information ſhould not be granted againſt an overſeer of | 1 
the pariſh of Hewiſb, for procuring one Richard Few, a 
poor man of the pariſh of Wileot, to marry Elizabeth 410 
Swanton a ſingle woman with child of a baſtard, in order 14 
to get the baſtard ſettled in the pariſh where the huſband 
was ſettled: The rule was made abſolute for an 
information. Burr. Mang. 2106. | | 
H. 23 G. 3. K. v. Compton et al. Cockell moved for an 
information againſt the overſeers and inhabitants of Don- 
cafler, for conſpiring to prevail upon a ſoldier to marry a 
poor woman of their pariſh then big with child, for the 
purpoſe of throwing her upon the townſhip of Kirkby, 
where her huſband the ſoldier was ſettled. The affidavit, 
as ſtated by Mr, Cockell, very ſtrongly impeached the 
conduct of the defendant. —By L. Mansfield and the court: 
Great inconvenience has been felt from the practice of 
obliging perſons in low circumſtances to ſhew cauſe 
againſt informations, and to come afterwards before this 
court from perhaps a very remote part of the country, and 
conſequently at a great expence, to receive judgment. To 
be ſure this appears to be a very fit ſubject for proſecu- 
tion; but juſtice may be effectually done otherwiſe, and 
it will be more proper in all ſuch caſes to take the com- 
= | mon 


618 


Form of the 


late. 


Poor. (Settlement by marriage.) 


mon remedy, and proceed by way of indictment. Motion 


denied. Cal. Caſ. 246. 


LN. B. The mayor and town-clerk of Doncaſter were 
included in this application; but the court thought that 
the affidavit did not ſufficiently reach them: If it had, 


L. Mangfeld ſaid, the court would have granted the rule 


againſt them.] 


viii. Of ſettlement by paying pariſh rates. 
By the 13 & 14 C. 2. c. 12. Forty days inhabitancy 


all gain a ſettlement. 


But if any perſon who ſhall come to inhabit in any town or 
pariſh ſhall be charged with and pay his ſhare towards the 
public taxes or levies of the ſaid town or pariſh, he ſhall be 
adjudged to have a legal ſettlement in the ſame. 3 W. c. 11. 
1. 6. 

But by 35 G. 3. c. 101. no perſon after 22d June 1795, 
auh ſhall come into any pariſh, townſhip, er place, ſhall gain 
any. ſettlement therein by being charged with and paying his 


ſhare towards the public taxes or levies of ſuch place, * and 


en account or in reſpect of any tenement not being of the yearly 
value of 101. 1. 4. 1555 
But by the 9 10 V. c. 11. Perſons reſiding under a 
certificate ſhall gain no ſettlement by being rated to and pa ying 
any. ſuch levies, taxes, or aſſeſſments, - 


Shall come to inhabit] In the caſe of K. v. St. Michael 
at Thorn in Norwich, H. 36 G. 3. it was determined, 
that where a perſon is rated in one pariſh and reſides in an- 
other, he does not gain a ſettlement by paying ſuch rate : 
And L. Kenyon Ch. J, added, The ſtatute ſays, that any 
perſon who ſhall inhabit in any town or pariſh, and be 


charged with and pay bis ſhare towards the public taxes 


of the ſaid town or pariſh, ſhall thereby obtain a ſettle- 
ment; but in this caſe the pauper's huſband lived in one 
pariſh, and was aſſeſſed in another, therefore this does 
not come within the ſtatute of William. Durnf. and 
Eaſt, 6 V. 536. | 


Shall be charged with] Although the rate be in form, 
or in the manner of making it, not ſtrictly legal, but 
void; yet if the party be rated and pay to ſuch a rate, he 
ſhall gain a ſettlement ; For it would be hard, that one 
of the parith ſhould come and lay, that it was a . 
| f eing 
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being of their own making, and acquieſced under, and 
the money paid accordingly. 19 Vin. 386. St. Giless 
Cripplegate and St. Mary Newington, 

In the caſe of K v. Eagbaſion, H. 36 G. 3. it was de- 
termined, that if a perſon's name be inſerted in a rate 


after payment, it is not ſuch a rating as will gain a ſettle» 
ment. Durnf. and Eaſt, 6 V. 540. 
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Shall be charged with and pay his ſhare towards the public W 


taxes] MH. 13 G. Sealon Tongall and Worpleſdon. The 
landlord was rated to the poor for the tenement, as being 
in his hands, and the fenaut paid the rate. — By the court: 
The tenant doth not gain a ſettlement, unleſs he be both 
rated and pay. Foley, 128. 2 Se. C. 122, 

E. 4 G. 2. Kingver and King fwinford. A perſon rented 
a tenement and paid all parochial taxes for the ſame in his 
own right, but was not rated in the pariſh books ; but the 
name of Richard Cotes that rented the tenement before was 
kept in the levy books. —By the court: This was no ſet- 
tlement. Foley, 1 20. 

M. 9 G. 2. Sarrat and Bovington. The landlord, 
who never occupied the houſe, was charged to the poor 
rate; but the tenant, on demand of the overſeers, paid 
it.— By L. Hardwicke Ch. J. and the court: The charg- 
ing is the principal act, as it infers notice to the pariſh ; 
but both are neceſſary. The tenant mult both be 
charged and pay, in order to gain a ſettlement. Burr. 
Setil. Caſ. 73. 

M. 10 2 2. K. and Bramſhaw. The landlord of the 
houſe, who was alſo overſeer of the poor, was charged to 
the poor rate; but the tenant on demand of the ſaid 
landlord, paid the rate.—By the court: It is a ſettled point, 
that a perſon muſt be rated as well as pay; otherwiſe he 
gains no ſettlement. Burr. Setil. Caf: 98. | 

H. 10 G. 2. Lower Walton and Appleton. The father 


was rated, and the ſon who occupied the tenement paid 


the rate. —By the court ; This gained no ſettlement to the 
ſon, Burr. Settl, Caf. 100. 

But yet it is not neceſſary that the occupier ſhould be 
rated by name: As in the caſe of K. v. Brightmen, E. 


8 G. Where a man lived in a place called Hoſcee's tene- 


ment, and paid taxes there by the name of the occuprer of 
Haſcas s; this was adjudged to be a ſufficient defignation 
of the party, ſo as to gain a ſettlement, 8 Mod. 38. 


Burr. Mane $0, 
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T. 31'G, 2. #2 ainſwick and Cirenceſter, The pauper, 
3 Men t k a houſe in Cirenceſter, of one Thomas 
Clifford, and agreed to pay the land tax, and poor taxes, 
and all other taxes. The rating was thus: „ Thomas 
Clifford, or tenant.” Moor man paid the taxes; and the 
overſeers gave receipts to him in his own name. The 
landlord Thomas Clifford lived five miles off, It was 
urged, that Jaac Moorman himſelf was not rated; being 
neither expreſsly named, nor even perſonally hinted at. 
But the court was clearly of opinion, that this man was 
ſufficiently charged, to notify to the pariſh of Cirencefter 
that he was an inhabitant there, and conſequently gained a 
ſettlement by payment of the rates fo charged. Burr, 
Settl. Caf. 465. 
E. 4 G. 3. Openſhaw and Gorton. James Bowden, ſet- 
tled at Openſhaw, took a houſe and two cloſes at Gorton, 
and the landlord was to pay all taxes and levies but the 
window-tax. The rating was thus: „ Bowder's.” The 
landlord himſelf for ſome time paid the taxes; but in the 
laſt year, the landlord having ſome diſputes with the over- 
feers about his aſſeſſments, directed the overſeers to call 
upon his tenant Bowden for a poor rate and a church rate, 
and telt him that he his landlord ordered him to pay, and 
he would allow it to him out of his rent. The tenant + 
paid the fame, declaring he paid them for his landlord, 
and the overſcer faid he accepted them accordingly. But 
the landlord, not being aſked by the tenant to allow it, 
did not allow it out of the rent till three quarters of a year 
after he left the eſtate (which was fix days before the order 
of removal), when he repaid the money. It was objected, 
that in this caſe the tenant was neither rated nor paid. — 
By L. Mansfield Ch. J. This was a tenant's tax. And he 


his landlord and him, that the landlord ſhould pay it, is 
nothing to the ee Burr. Settl. Caſ. 5 22. Black Rep. 


T. 14G. 3. St. Olave's and Warblington. The pauper, 
William Fr eemantle, being ſettled at Warblington, hired a 
houſe, and lived in St. Olave's, where a church rate was 
made in 2573, wherein his name appeared thus: & Vi. 
« /iam Freemantle (to bring fecurity) 18. 6d.“ And the 
ſaid ſum was received by the churckwarden. But the 
faid churchwarden (who had given this evidence) being 
croſs-examined; it appeared that the rate, when firſt made, 
Was call up, and no ſum of money was fet .againſt the 

9 name 
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name of William Freemantle ; but that afterwards, the 
cChurchwarden, being continued in his office for the next 
year, met the pauper, who told him, © he 1f4d got a cer- 
« tificate from Warblington, and had delivered it to the 
ie guardians of the poor houſe.” That thereupon the 
faid churchwarden demanded of him, and received of him, 
the ſum of 18. 6d. and afterwards (on the ſame day) ſet 
down in figures the ſaid ſum in the rate made in 1773 : 
But finding that the pauper had no ſuch certificate, he 
offered to return the money, and the pauper refuſed to 
accept it. —By the court: This is not an informal rate, or 
irregular in tlie manner of making it. It is no rate at all. 
Burr. Settl. Caf. 787. | 
M. 18 G. 3. Afbley and Walſall. The pauper Foſeph 
Dean took a farm in the borough of Walſall, and paid the 
poor rates in his own right, which were charged in theſe 
words only, Late Lowbridge's houſe, 21. 68. 0d.—1s. 6 d. 
That various other tenements in the ſaid borough were 
charged in the ſame manner after new inhabitants had 
come into them, who ſeverally paid the, rates for them: 
That this tenement had been ſo charged ever ſince one 
Lowbridge left it. The queſtion was, Whether this form 
ef rating was ſufficient to gain a ſettlement, as there was 
no doubt of the pauper's having paid the rate? —By Alon . 
and the court (L. Mansfield being abſent): It is agreed 
that the perſon mult be both rated and pay; and as to the 
manner how. he is to be rated, it is clear, that his name 
need not be inſerted in the rate: If the pariſh have ſuffici- 
ent notice of him, it is enough; paying under rating is 
equivalent to notice, and the officers have received the 
rate of this man for two or three years, and therefore muſt 
have known him; and it is ſtated that he paid in his own 
right: And it was determined that he thereby gained a 
fettlement. Cal. Caſ. 35. 
H. 21G. 3. Bailey and Heckmondwicke, The mother 
occupied the houſe, and was rated and paid the taxes till 
the time of her death ; after which, her ſon occupied the 
houſe and paid taxes, but the pariſh officers continued her 
name in the rate, knowing at the ſame time that fhe was 
dead.—By L. Mansfield : There muſt be ſuch a rating, 
and paying, as to ſhew manifeſtly that the pariſh had 
notice. Here the rate was continued in the name of a 
dead perſon, whom the pariſh officers knew to be dead, 
The rate ought to be made on the occupier, and could be 
on nobody elſe, This (he ſaid) was determined in the 
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above caſe of K. and Walſall, where the rate was © Late 
Lowbridge's, Douglas, 543. Cal. Cof. ro3. Fry 

H. 21 G. 3. Croydon and Corhampton. The overſeers 
made a rate for 28. in the pound, in this form, „ Rent 41. 
« Q. certificate. Occupier, Richard Goodiff. Sum aſ- 
« ſefled . . « +» « »* The overſcers demanded 8s. for the 
rate, declaring he was aſſeſſed in that ſum for the relief of 
the poor. Goodiff objected, alleging that he was not a 
pariſhioner. The overſeer opened the rate book and 
ſhewed him his name therein, and threatened to diſtrain 
for the 8s. if he did not pay it. Goodif, on this, paid the 
money directly. In the afternoon of the ſame day, the 
overſeer returned, with the veſtry clerk, and offered to re- 
turn the money, ſaying he had taken it by miſtake. Goodiff 
refuſed to receive it. The overſeer however left it, and 
went away; on which Goodiff threw the money after him. 

It was objected, that here was no rating. There was no 
ſum put againft Gopdiff's name. The pariſh knew he oc- 
cupied the houſe, but they never intended to rate him. 
The miſtake of the overſeer (and correCted ſo ſoon), in 
ſuppoſing him rated when he was not, could not be 
binding upon the pariſh.—By L. Mansfield : There is no 
queſtion in the caſe. The title of the rate is, Two 
ſhillings in the pound; and in the column of rent, 
Goodif*s rent is 41. This fixes his proportion of the rate. 
For what purpoſe was his name inſerted, if not to rate 
him? And beſides, he has paid it, and againſt his will ; 
and he ſhall not have it in his power to ſay, upon recon- 
ſidering the matter, I have thought better of it, and you 
ſhall not gain a ſettlement. Douglas, 599. Cal. Caf. 
108. | | 
T. 28 G. 3. X. v. Llangammarch. The pauper was 
removed from Llanwſlyd to Llangammarch, which removal 
was confirmed at the ſeſſions, to whom it appeared, that 
the pauper in May 1778, rented a houſe and land in Llan- 
gammarch at 51. per annum. No agreement was then 
made between the landlord and tenant about payment of 
the taxes. The houſe is called Bryn Fræuuſt, or Waynllwyd, 
and the land is rated to the poor tax in Llangammarch, by 
the name of Waynllaupd. The pauper lived one year in 
the houſe, but paid no taxes for it. In September 1778 the 
landlord informed him, that taxes were wanted for his 
land, who defired the landlord to pay them, and he would 
repay him the ſame. In fact no taxes were ever paid by, 


or demanded from, the tenant ; but it appeared that the 
| | landlord 
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landlord paid the taxes, and that the pauper allowed them. 


The overſeer of Llangammarch, who received the taxes 


from the landlord for this land, knew nothing of the pau- 
per; nor whether or not he reſided at this farm at the 
time. A rule was obtained to ſhew cauſe why the order 
of ſeſſions ſhould not be quaſhed. — Bower and Leiceſter 
ſhewed cauſe, and cited the cafes of K. v. Painſwick (a), 
and K. v. Walſall (). Caldecot, contra, was ſtopped by 
the court.—Aſbhurft J. The circumſtance ſtated in this 
caſe, that the overſeer did not know the pauper, nor whe- 
ther he reſided on this farm, diſtinguiſhes it from the caſes 
cited. The ground of the determination in K. v. Painf- 
wick, was the notoriety of the occupancy. For when Mr. 
J. Denniſon thought that rating the houſe only might be 
ſufficient z he added, “ for the pariſh could not but know 
« who was the occupier.” That, indeed, is the natural 
preſumption ; but we cannot preſume againſt the facts of 
the caſe ; and here it is expreſsly ſtated as a fact, that the 
overſeer knew nothing of the pauper, or whether he re- 
ſided at this farm. The reafon why a party gains a ſet- 


tlement by paying taxes is, becauſe it is an admiſſion by 


the pariſh that he is an inhabitant. There is no found- 


ation for the diſtinction which has been taken between the 


knowledge of the overſeer, and that of the pariſh at large; 


for the overſeers are the truſtees for, and tranſact the buſi- 


neſs of, the pariſh, and they ought to know the ſtate and 
conditions of the inhabitants. And, indeed, if we could 
reſume either way, it would rather be, that the pariſh 
even did not know that the pauper reſided in his farm. 
Buller and Groſe, Js. of the ſame opinion. Rule abſolute, 
Durnf. and Eaſt, 2 V. 628. 
E. 7. G. 2. Oakehampton and Kenton. A tidewaiter 
reſided in Kenton, and had a ſalary. He was rated for 
this ſalary to the land tax in Kenton. -It was paid for ſome 
time by himſelf, but repaid to him by the colleQor of the 
cuſtoms ; and afterwards was paid by the collector. It 
was objected, that a taxation, without payment, gains no 
ſettlement: Then the queſtion is, Whether he paid his 
ſhare towards the public- taxes and levies of the pariſh ? 
And it is plain that he has not. For it was not his own 
money, but the money of the colleQor.—By L. Hard- 
wicke Ch. J. Suppoſe a landlord has agreed to reimburſe 
his tenant, would not the tenant be ſettled ? This collector 


* 
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(a) Ante, this title. (3) Aue, this title. 
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did pot pay it to exonerate the pariſh, but to better the 
man's ſalary.— And by the court: It hath been ſettled, 
that the land tax is a pariſh-tax within the act; and bis 
being taxed for his ſalary makes no difference. Burr. 
Settl. Caf. 5. 

And in the caſe of Bramley and 4 H. 9 G. 2. 

John Cloſe, the pauper, after his ſettlement in Bramley, 
removed with his family, and inhabited and farmed lands 
at Armley, for which he was charged and paid two quar- 
terly payments to the land tax only. It was urged, that as 
the land tax is always allowed or repaid by the landlord, 
the payment thereof can gain no ſettlement to the tenant. 
'—By the court: It hath been a great doubt, whether in 
this reſpect the legiſlature did not mean parochial taxes. 
But this hath been long gotten over: and the land tax 
has been holden to be within the act, from the notice of 
inhabitancy that ariſes by the party s being aſſeſſed and 
paying it. Burr. Setil. Cof. 75. 

So alſo in the caſe of K. and Chiding fold, H. 30 G. 2. 

It was moved to quaſh an order of ſeſſions, not ſtating the 
caſe, but merely the queſtion, Whether the tenant's pay- 
ing the land tax (which was allowed to him again by his 
landlord) amounts to ſuch a notice as ſhall gain the te- 
nant a ſettlement? Which the ſeſſions held, that it did 
not. In ſupport of the motion, was cited the caſe of 
Oakehampton and Kenton, (above) where a tidewaiter's 
being taxed to the land tax for his ſalary, was holden to 
be ſufficient notice ſo as thereby to gain a ſettlement, 
even though it was paid by the collector. And the afore- 
ſaid caſe was cited of Armley and Bramley, On ſhewing 
| cauſe, the counſel on the other fide acknowledged, that 
they could not ſupport the order: the point being already 
fully ſettled by former determinations. And the rule for 
quaſhing the bug of ſeſſions was made abſolute, Burr, 
Settl. Caf. 41 | 
And in 1 caſe of Fulbam and St. Margaret's Weft- 
minſter, M. 33 G. 2. The tenant was affeſſed to and 
ek the land tax; which was allowed to him by his land- 

ord, on ſettling kis account with him for the rent. It 
was inſiſted, that it hath been often and fully ſettled, that 
this will gain a ſettlement, And upon that ground of its 
being a ſettled point, the court adjudged accordingly. 

Burr, Settl. Caf. 488. 

H. 15G. 3. Carſhalton and St. Magnus. The pauper, 
T homas Rummels, living in a houſe at Carſbalton belonging 
to Mam 3 lt 9 the land tax there. The 

aañlſleſſment 


o 
> 44S 
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aſſeſſment was, Landlord rated, William Bridges eſij: 
« for lands and tenements in the occupation of Thomas 
% Rummel. The court were of opinion, that the 
Jandlord is the perſon rated, and not the tenant ; that it 
was a very hard eaſe upon the poor man; but they 
thought-the objection too ſtrong to be got over. Burr. 
SE too tg 730 
E. 17G. 3. K. v. St. Mary Whitechapel, The pauper, 
James Turner, a labourer in the dockyard at Portſmouth in 
the pariſh of Poriſea, was tated and paid to the land tax 
at Portſeay and reſided there upwards of 40 days. That 
all the officers in the ſaid dockyard were rated to the 
land tax. And it was adjudged that he thereby gained a 
ſettlement. Gald, Caf. 24. reds | 

E. 23G: 3. K. v. Mitcham. John Heard and his fa- 
mily were removed from Mitcham to Moredon. The ſeſ- 
ſions quaſhed the order, and ſtated the following caſe : 
That the pauper inhabited for ſeyeral years a houſe at 
Moreden which he rented of Mr. Gaſon, who was alſo an 
inhabitant there, at the yearly rent of 51: clear of all 
taxes, parliamentary and parochial. That whilſt he ſo 
occupied the ſame, an aſſeſſment for the land tax was 
made on the ſaid pariſh of Moredon, the title of which was, 
« Surry, &c. an aſſeſſment on the inhabitants of the pariſh 


&« of Moredon, for raiſing a ſum by a land tax, &c.” in 
the following form : 
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Rent | Landlord's nime | Tenant's name | |1. s. d. 
. MM. Guſſon Feohn Heard | © 9 09h 
That Heard paid the ſaid 9s. 9 d. to the collector who de- 
manded the ſame.—By L. Man ſieſd: The queſtion is, 

Whether the landlord or tenant is the perſon charged ? 
The aſſeſſment does not ſay. who is, but the names of both 
landlord and tenant are uſed. The rate alone then in this 
caſe is no charge upon either. The anſwer to this queſ- 
tion muſt therefore be gathered from other circumſtances: 

In the firſt place, Who ought to be charged ? Undoubtedly 
the occupier ought. he landlord, it is true, is the 
debtor, but the rate is pointed at the occupier. The 
pariſh cannot tell who is the landlord, or who has a rent 
charge. It is upon the gccupier that the officer of go- 
vernment takes his remedy z and tho' the landlord is 
directed to allow the ſam levied out of the rent, the pa- 
riſn have nothing to do with trauſactions between land- 
lord and tenant: This is a matter between them; but fot 


the ſake. of the public, the occupier, the oſtenfible perſons 
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is to be conſidered as the perſon firſt liable. The nexs 
conſideration is, What does the aſſeſſment profeſs to be 2 
It profeſſes to be an aſſeſſment on the inhabitants, that is, 
the occupiers; the landlord may or may not be an inha- 
bis tenant muſt be. Fhen of whom is it de- 
manded ? Of the occupier. Who pays it? The occu- 
pier. We may therefore ſupply from the circumſtances 
that which is omitted in the rate itſelf; and intend here, 
that which was expreſſed in the above caſe of X. v. Car- 
alten with which the preſent decifion does not inter 
fere. Order of ſeſſions quaſhed ; and the order of the 
two juſtices affirmed. Cald. Caf. 276. wi g 
IX. 24 G. 3. K. v. Endin, &cc. Thomas Lowell and 
his family were removed from Titteſworth to the united 
townſhips of Eudon, Long /dori, and Stanley. The ſeſſions 
confirmed the order, and ſtated the following caſe : That 
the pauper being ſettled in Enden, rented a cottage of 
Lord Macclesfield at Lady-day 1776, in the hamlet of Tirte- 
fworth, at 208. a- year. And at the time of taking, it was 
agreed that the pauper ſhould pay the land tax and all 
other taxes; but it did not appear that this agreement was 
known to the pariſh officers of T:ztefworth. - The pauper 
entered at Lady-day 1776, and continued until he was 
removed in December 1782, all which time he paid the 
land tax for the premiſes ; but at 1{:chae/mas 1780, be- 
ing ill and reduced in circumſtances, he deſired the -pariſh 
officer to be excuſed, which he promiſed to uſe his endea- 
vour to do, and he never paid the land tax after Lady-day 
1781. And it appeared from the rates of 1781 and 1782, 
that neither the pauper's name, or that of any other per- 
ſon living in the ſaid premiſes, were inſerted: therein, or 
that L. Macclesfield was rated for the ſame, though the 
pooper continued on the premiſes till December 1782: 
ut it appeared ſome other premiſes of L. Macclesfield's 
in the occupation of George Gilman, were inſerted in the 
aſſeſſment of 1781 and 1782, in the following manner; 
which were not inſerted in any of the rates produced pre · 
vious to the rate of 1781. Ss SE 


— — _ — * 
— — — 4 — 
— — — K — 
Rs. ee re ee ns _ - 
- —_ 
. 


7 
| 
! 
* 
Fl 
+ 
J 
10 
ö 
* 


Names of proprietors | Names of occupiers | Houſes & Bnds.| Sum aſleſſed 
Earl of Macclesfield George Gilman Houſe & land | © o 54 


The pauper lived in part of the ſaid cottage, and during 
ſome of the time let the remaining part, together with 
half an acre of land, for 31. 10s. od. a-year. In the land 
Tux aiſefiment of 1776 and 1979 L. Win . 
. T k - atlened 


* 
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aſeſſed for the ſaid premiſes. In 1780 the form of the 
aſſeſſment was: | 


Names of proprietors | Names of occupiers | Houſes & lands Sum aſſeſſed 
Ear! of Macclesfield | Thomas Lowell Houle & and o 54 


The only rates produced were thoſe for the ſ1id years 1776 
and 1779, 1780, 1781, 1782. It was urged in ſupport of 
theſe orders, inter alia, That the tenant's name w1s firſt 
inſerted in the rate in 1780, the time when an act paſſed 
for regulating the right of voting at county elections z 
which act direAs the very form of afſ-Mment here uſed 


for the land tax rate; that it muſt therefore be preſumed, 


that the tenant's name was now intruduced merely in 
compliance with that act, and not with any view of mak- 
ing any alteration in the perſon charged. —— The counſel 
on the other ſide were ſtopped. By L. Manifeld : 
The queſtion is, Who is rated? It is a queſtion of fact. 


Here is no title to the rate, and upon the face of the rate 


it ſtands indifferent. What then are the circumſtances ? 
In the firſt place, the officers have applied to the tenant, 


and he has paid. He afterwards, in conſequence of his 
poverty, applies to be exempted from payment in future. 
This is complied with; and what follows? They never 


charge any body elſe. They therefore thought the tenant 
ought to pay, or nobody; and this is deciſive, that the 


landlord was never intended to be rated. No inconve- 
niences need be incurred from the proviſions of the late 


act of parliament ; it does not prevent the pariſh from 
rating any body by name, as was done in the cafe of K. 
v. Carſhalton (a). They may {till declare their intention 
to rate the landlord. The other juſtices concurred. 
—— Both orders quaſhed. Cald. Caf. 374. 

M. 25 G. 3. K. v. St. Lawrence Wnchefter. Charles 


Scullard and his family were removed from Eaftrheon to Str. 


Lawrence Wincheſter : The ſeſſions confirmed the order, 
and ſtated the following caſe : That the pauper reſided in 
Petersfield under a certificate from St. Lawrence Vin- 
ohefler : That he removed before the making the aſſeſſment 
after-mentioned into Zaſrmeohi, and occupied a houſe there 
till 8th May 1784, the day he was removed: That Wil 
liam Clarke was the proprietor of the ſaid houſe : That on 
7th June 1783 a land tax aſſeſſment for the tithing of Zaff- 


meon Was made in the following form: County of South- 


(0 under this head. | 
() Ante, under this head 
| | | 842 * ampton, 
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«& ampton, to wit. For the tithing of Faſtmeon in the ſaid 
© county, an aſſeſſment made in purſuance of an act of 
« parhament paſſed in the 23d year of his preſent ma- 
cc jeſt's reign, for granting an aid to his majeſty by a land 

J 8 8 8 o 

<« tax to be raiſed in Great Britain for the ſervice of the 
year 1783. | NE, 


Rentals | Names of Proprietors I Names of occupiers { Sums aſſeſſed 
1 © 342 } Mr. Wilian Clarke Charles Scallard oO 4 OF 


That the pauper paid 7eſepb Terrelt (who called at his 
houſe) 28. o; d. being for one half year of the ſaid aſſeſſ- 
ment, and Terrell gave him the following receipt: Octo- 
« bey 20th, 1783, received of Mr. Charles Scullard 2 8. 
« 034, for half a year's land tax for Mr. Clarke's houſe, 


That Terrel was collector of, as well as aſſeſſor to, the land 
tax. — L. Mansfield : It has been decided over and over 
again, that the . occupier muſt be preſumed to be rated, 
againſt whom the firſt remedy lies as between him and the 
public. Here his name is in the rate, and the officer 
receives of him. There is not a tittle to ſhew that the 
pariſh meant to rate the landlord. The receipt only deſ- 
eribes the premiſes, upon which the aſſeſſment was made. 
Buller J. It was expreſsly determined in K. v. 
Mitcham (a), that the land tax is primd facie a tenant's tax. 
Why? becaufe all the remedies are againſt him; and 
without ſome new ingredients in the caſe, the point ought 
not to have been ſtirred again. It was not ſaid there, that 
ou might not rate the landlord. You may. It is ſo 
Lolden in K. v. Endon (b), & c. and L. Mansfeld ſaid there, 
that ( it is a queſtion of fact whether landlord or tenant 
is rated, and the ſeſſions ſhould ſtate it: If they do not, 
the court muſt collect it from the circumſtances that 
appear to them; and if nothing appear to the contrary, 
the occupier muſt be preſumed to be the perſon.” - Wiles 
and A/bhurſt were abſent. Both orders quaſhed. Ca/d. 


Caf. 379. | | 
. 25 G. 3. K. v. St. James, Bury St. Edmunds. 
Samuel Croſs Purkis and his family were removed from &&. 
James in the borough of Bury St. Edmunds to the pariſh 
of Hopton. The ſeſſions * the order, and ſtated the 
following caſe That the pauper was ſettled at Hepton, 


and afterwards became an inhabitant and, occupier of a 


let »- 


(4) Ante, under this head. (3) Ante, under this head. 
| tenement 


—_ 


«. * 
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tenement belonging to %u Grigby eſq. in St. James in 
the town of Bury, at 51. a- year, and had, during his reſi- 


dence there, paid the land- tax there, when demanded of 
him by the officer. The title of the rate was, * Borough 


of Bury St. Edmunds in the county of Suffolk, for the 


4 pariſh of St. James in the ſaid borough. An aſſeſſment 
© made in purſuance of an act of parliament paſſed in 


« the 23d year of his majeſty's reign, for granting an 


« aid to his majeſty by a land-tax to be raiſed in Great 
« Britain for the ſervice of the year 1783,” and made in 
the following manner: 


Names of proprietors | N. of occuplẽrs | What aſſeſſed & 
Eaſtgate Str. where ſituated 
Joſhua Grigly, eg, 


Samuei Purkis Tenant 
All the other aſſeſſments were made in the ſame manner; 


4 0 010 4 0 


and the collectors, who were pariſhioners, demanded the 


ſaid tax of the pauper, who paid the ſame, and they gave 
him a receipt in the uſual printed form, as follows: «The 
« 25th December 1783, received of Mr. Samuel Purkis the 
* ſum of 4s. /o LO being aſſeſſed on the landlord for the 
te third quarterly payment, purſuant to an act of parlia- 
ment for granting an aid to his majeſty by a land-tax to 
* beTaiſed in Gt Britain for the Tervice of the year 1783» 
« By John Lawrence colle&Qor® Whereupon this court 
doth adjudge, that the pauper} by the above rating and 
payment, has acquired a ſettlement in SY, James aforeſaid. 

Mingay ſhewed cauſe in ſupport of the order of ſeſ- 
fons, and inſiſted, that the ſellions, by determining the 
ſettlement of the auper to be at St. Fames's, had drawn 
thejr concluſion; that the tenant was rated and not the 


 Tandlord ; that it was decided, that rating was a queſtion - 


of fact; and that, where both landlord's and tenant's 
names appeared upon the rate, it was the province of the 
felhons to find this fact of, Who was rated? That it 
was ſettled that the land-tax was a tenant's tax; that 
therefore at the time the rate was -made the tenant was 
the perſon rated: that this could not be affected or varied 
by what happened afterwards between the collector and 
the pauper ; that the rate is the language of the aſſeſſor, 
the receipt is only the act of the collector; that this ſub- 
ſequent tranſaction ought not to change the nature of the 
act, as evjdenced by the moſt authentic inſtrument that 
the law knows upon that ſubject; that if the receipt be 
permutted to affect the rate, it will put every ſettlement 

F 803 under 
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under a rate in the power of the collector; that receipt: 
were on theſe occaſions frequently given to ignorant men; 
that to countenance this. would open a door to great 
frauds ;; that the rate itſelf was the only ſafe guide; ſup- 
poſe the rate had ſaid one thing and the receipt another? 
that the rate was made at the time and made firſt, and 


Was therefore upon every principle entitled to a prefer- 


ence; that the tenant was ſubjected to all the inconve- 
niencies of being rated, and why ſhould he be deprived of 
the benefits? that the collector was not warranted by the 
rate in giving ſuch a receipt; and that upon that ground 
the ſeſſions might have decided as they did upon it. 
Adair and Le Blanc, on the other ſide, inſiſted, that this 


was the reverſe of all the former caſes, for that here it 


appeared that the landlord was rated and not the tenant ; 
that it was true that the rate itſelf was doubtful on the 
face of it; and that if any principle was to be deduced 
from the caſes generally cited upon the ſubject, it was, 
that where it was left uncertain upon the face of the rate 
who was rated, this might be explained by extrinſic cir- 


cumſt ances ; that the receipt did here explain the doubt, 


and ſhewed that it was the landlord who was meant to be 
aſſeſſed; that in fact here is neither a rating or payment 
by the tenant ; that if the tenant is aſſcſſed he certainly 
did not pay, for the reecipt expreſſes that the landlord 
paid; and no pauper can gain a ſettlement without pay- 
ing as well as being rated L. Mansfield : I ſtated in 
the laſt caſe, that where it was uncertain who was rated, 


Where the rate is ſilent, and there is no other collateral 


evidence to ſupply this defect, the law would preſume 
that the tenant was intended to be rated, becauſe primd 


facie it is a tenant's\tax, and he is conſequently firſt 1ia- 


ble. But where the landlord is expreſsly rated, or where 


there is any collateral matter to ſhew that he is intended 


to be, there the legal preſumption may be rebutted. 
Here is a ſtrong piece of evidence coming out of the 
tenant's hands, to ſhew that the landlord was the odject 
of the rat. Buller J. This is not a preſumption zuris 


et de jure; it admits of contradiction. The receipt 


relatrs back to the time of the rate, and fo it is not a 
rate of the tenant, but of the landlord; beſides, the 
recei;'t is ſtrong evidence as to the payment, that he 
paid it as agent to the landlord, as well as that the officer 
did not receive it of him in his own right; ſo that the 
tenant docs not appear to be entitled either WW 


4 


. 
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 WFilles and A/bhurft Is. were abſent. Order of ſeſſions 
quaſhed, and the order of the two juſtices affirmed. 
Cald. Caf. 385. | 2 | | | 5 4% 94) 

M. 30 G. 3. K. v. Folkeflone. James King and his 
wife and family were removed from that part of the 
pariſh of Folleſtone which lies within the townſhip, of 
Falkflone in Kent, to that part which lies without. The 
ſeſſions quaſhed the order, ſubje to the opinion of the 
court on the following caſe: On the 10th of Oieber 1781 
the pauper hired a houſe in the pariſh of Foligſtone in Kent, 
of the yearly value of 5 I. 5s. ef H. Selden, in which he 
reſided three years; during which time he paid the land- 
tax for the houſe; but after he had paid three quarterly 
rates in 1782, he complained to his landlord that his 
{the landlord's). other tenants did not pay the land-tax for 
their houſes, and therefore defired him to deduct it. The 
landlord refuſed to allow what he had already paid, but 
agreed to deduct it in future, which he did. There was 
not any agreement made between the pauper and his 
landlord which of them ſhould pay the land-tax, The 
rate was in the following form: 


Premiſes Quarterly 
| yment 


Sum aſſeſſed Proprietors names | Occupiers names 
7 1% 
| Houſe o 2 6 


The ſeſſions were ef opinion that the landlords were the 
perſons intended to be rated in the rate; and that the names 
of occupiers, inſerted in the ſecond column, were only 
meant to diſtinguiſh the premiſes, and to direct the col- 
lectors to whom they were to apply for payment of the 
rate. Mingay, in ſupport of the order of ſeſſions, 
was ſtopped.Robinſon, contra, {aid that this caſe was 
determined by that of X. v. St. Lawrence Wincheſter (a), 
where the facts were preciſely ſimilar to thoſe in the 


10 10 0 


preſent caſe, except that here the juſtices have ſtated as 


their opinion, that the landlords were intended to be 
rated; but that cannot vary the caſe; for they have ſtated 
all the facts, for the opinion of this court, without mean- 
ing to preclude them by any opinion of their own. 

L. Kenyon Ch. J. This is the landlord's tax. And when 


the queſtion firſt came before the court, it was doubted, 


whether a tenant who was rated to and paid the land- 


1 
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tax, ſhould pain a ſettlement by it. But in K. v. Bram. 


ey (a) 10 was obſerved, that “ that doubt had been gotten 


« oyer.” But in this caſe no queſtion can ariſe: on the 
rate, there is one column of the proprietors, and another 
of the tenants; but the names of the tenants were only 
inſerted in order to ſhe for what property the landlords 
were rated. And the juſtices in this caſe have ſtated 
( what I think they were bound to do) that the landlord 
Was rated.—— Buller J. In K. v. Mitcham (b), K. v. 
St. Lawrence, and K. v, Endbn (6), it was held that, as 
between the public and the tenant the land- tax is the 
tenant's tax, though as between the landlord and the 
tenant it is otherwiſe; that if it be doubtful on the rate 
itſelf, whether the landlord or the tenant be rated, it 
muſt be collected from other circumſtances ; that the 
land tax is primd facie a tenant's tax 4 and that if nothing 
appear to the contrary, the occupier muſt be preſumed 
to be the perſon rated. This idea was not adopted in 
theſe late caſes for the firſt time; for ſo long ago as in a 
caſe in 30 G. 2. Forfler J. faid, « the occupier i is the per- 
„ ſon who is to pay.“ But whether the landlord or 
4 — be rated is a aveſtion of fact which ſhould always 

e found by the juſtices; here it is ſtated, and we are 
precluded by their opinion from entering into the 
queſtion, ur of ſeſſions N Durnf. and Eft, 

"2 K- / 
? 505 G. 3. . Reidgewater. Two juſtices re- 
moved the children of Thomas Bafard (who had abſcond- 
ed and left his family) from $2.” John the Baptiſt in Cardiff 
to Bridgewater ; Which was confirmed at the ſeſſions, 
ſubject to the opinion of the court on the following caſe : 
Baſtard (the father) inhabited for ſome time in a houſe in 
St. John s, which he rented of V. Lewis; while he fo 
occupied the ſame, an aſſeſſment was made in St. Fohr's 
for the land-tax, intitled, “ A rate on the ſeveral inha- 
„ bitants, owners, and occupiers of houſes, lands, &c. 


$ in the pariſh; 8 and in this form; : 


1 Tenants - I Premite 15 aſſed 
9. Williams and others Themas Baer Houſe 9 


Thomas Baſtard having abſconded and left bis 1 and 
children; V. Lewis the landlord, on the aan gy 1789, 
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deſired the collectors of the land tax to go with him to 
- Baftard's houſe in order to make a diſtreſs on his goods for 
the 68, 9d, otherwwi/e of mat loſe the money ; and Lewis 
accompanied them to Baſtard's houſe, where they ſaw 
one of Baftard's daughters, about 12 or 13 years old, of 
' whom: they inquired for Baftard's goods; ſhe, pleading 
overty, ſaid, ſhe had a friend who would pay the money 
and accordingly ſhe went with the collectors and th 


landlord to one Mrs, Owen, who gave a guinea to the 


collectors, 20h received thereout the land tax, and both 
the collectors ſigned a receipt for the tax, but the receipt 
was not produced to the ſeſſions, —— By the court: We 
are clearly of opinion the money was raiſed for Baftard's 
uſe, and advanced by a friend in order to protect him 
from a diſtreſs, under which his goods would otherwiſe 
have been taken. Both orders quaſhed. Durnf. and 


Baſt, 3 V. 550 


His ſhare) M. 10 G. 3. Stapleton and Stoney Stanton. 
The ſon lived with his mother, as part of her family, 
and was rated and paid the tax for the eſtate which ſhe 
occupied, It was objected, that this was not Hit ſhare, 
but hig mather'f ſhare of the public taxes or levies of the 
pariſn: The charge muſt be in proportion to what a man 
occupies; but this man occupied nothing. It was an- 
ſwered, that the words hit ſhare mean no more than ſuch 
part or proportion of the whole tax, as was charged per- 
ſonally upon him.—— The, court were very clear, that 
he gained a ſettlement by having been thus charged, and 
having paid what he was ſo charged with, Burr. Settl, 
Caf. 649. N 65h | 


Off the public taxes er leuiet f the ſaid town or pariſh} 
By the 9 G. c. 7. No perſon who ſhall be aſſeſſed to the 
{cavenger”s rate, or to the repairs of the, highways, and 
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Scavengers and 
bighways _ 


ſhall duly pay the ſame, ſhall be deemed. to be ſettled 


thereby. /. G. NN 

T. 9 An. Paying to the caumy bridge gains no ſettle- 
ment, for there all the county is liable, and he pays as 
one of the county, and not as an inhabitant of the pariſh 
or town where he lives. Caſes of S. 1. 

But perhaps the caſe may be altered in this reſpect, 
ſince the act of the 12 G. 2. c. 29. which charges a ſum 
certain upon every diviſion in proportion to their poor- 
rate, towards the repair of bridges and other county ex- 


pences, brought together by the ſaid act into one gene- 


ral 


County bridges. 
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ral county rate; which before were collected ſeparately, 
and (with reſpect to bridges) charged by the juftices upon 
every individual. Whereas now, if a man pays to the 
county rate, he caſes the diviſion, where he is aſſeſſed and 
pays, of ſo much as his aſſeflment comes to. And there 
is in this caſe the ſame notoriety 1 his inbabirancy as in 
the caſe of the poor rate. . 

By the 21 G. 2. c. 10. Perſons aſeſed to and paying 
4he duties on houſes and 10indows ſhall not thereby gain a 
ſetilement. ——Ard. one reaſon may be, becauſe they do 
not thereby contribute any thing to the public ſtock of 


the pariſh, 80 alſo by the 18 G. 3. c. 26. payment of 


the duties granted by that act on houſes worth the yearly 
rent of 510. pod en, ſhall not gain a EE; 


ix, Of alam by . 2 pariſh Mer. Nh L 
By the 13 & 34 C. 2. <.12. Forty 200 eg 


Foal gain a ſettlement. 


And if any perfon' who foal! come to inkabit i iu any he's or 
paris Hall jer himſelf, and on his own atcount, execute any 
public and annual Mice or charge in the ſaid toton or pariſh, 
during one whole year ; be foall be adjudged to have a en 
ſertlemeut in the ſame. 3 W. c. 11. 1.6. 

By the 9 & 10W.c 11. No person whe Bull als ints 
any pariſh by certificate ſhall be adjudged by any att whatſo- 
ever, to have procured a legal ſettlement in 6 ch pariſh, unleſs 
he ſhall really and bona-fide take a leaſe of a tenement of the 
yearly value of 10 l. or Hall execute ſome annual Wy in 21 


par i/b, being legally placed in ſuch office. 
For himſelf and on his own account] Therefore a perſon 


gains no ſettle- ſworn into and ſerving the office ot conſtable, as deputy 


ment. 


to another, doth not thereby gain a ſettlement. 
379. Lothſome and Sheriff Hals. 

H. 4 G. 3. Winterbourn and Se. Philip an] Facob: The 
cuſtom was for the conſtable to be prefented by the jury 
at the leet. The jury preſented Richard Bayly tare, 
who procured the pauper to ſerve for him, in order to 
gain the pauper a ſettlement. The pauper accordingly 
was {worn into the office by a juſtice, and ſerved the 
fame for a year; but was not preſented thereto at the 
court leet, as conſtable in his on right. By the court 
clearly : He gained no ſettlement. Burr. Settl. Caf. $20: 
Black, Rep. 452. | 

H. 9 


2 Pw, 
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H. 9 G. 3. Allcannings and Pat The houſe occu- 


635 


pied by Mr. Amor being in turn to furniſh a tithing-man 


for the pariſh of Patzney, the leet jury preſented him to 
that ofhce. And he, by leave of the court leet, put in his 
place Thomas Palmer, a common labourer, an houſckeeper 
living in the ſame pariſh; who was ſworn in accordingly 
at the ſaid leet, and ſerved the ſaid office for a year; but 
Mr. Amor paid him all his expences attending the execu- 
tion of it. By the court: Palmer gained no ſettle- 


ment in Patney; for clearly he ſerved for Amor, and did, 


not execute the office for him/elf and on his own account 


Burr. Settl. Caf. 634. 5 


But in the caſe of X. v. Hape Manſell, E. 23 G. 3. it 
was determined, that a perſon choſen and ſworn into the 
office of petty conſtable, but who did not ſerve the oflice 
himſelf, but hired another perſon to ſerve as his deputy, 
thereby gained a ſettlement, Cald. Go 252. 


Annual office) H. 9 Ann. Gaiton and Milwich. A 
perſon being choſen pariſh clerk by the parſon ſerved for 
ſeveral years, and received his fees and dues.—By the court: 
It is a pariſh office, and has the care and cuſtody of the or- 
naments of the church. Tis true, if he is poor, and has 
a family, they may remove him : for although he came in 
by the parſon only, yet their not removing him implies 
their conſent. and approbation; and by this conſent of 
theirs, the law adjudges him in by the concurrence of the 
pariſh. Caſes of S. 241, 2 Salk, 536. Foley, 123. 

And in the caſe of XK. and St. Mary Berthanzſtead, E. 
8 G. 2. The court ſeemed to be of opinion, that the exe- 
cuting the office of a pariſb clerk is ſuſhcient for a certiſi- 
cate-perſon to gain a ſettlement; for it is an annual office 
and more. 2 Sef. C. 182. And it is not neceſſary for a 
pariſh clerk to be licenſed by the ordinary, in order to be 
legally placed in ſuch office. Str. 942. 2 

T. 13 G. 3. Helfington and Over. Two juſtices by 
their order remove the reverend John Langhorn from Hel- 
ſington in the county of Weſtmorland, to Over in the county 
of Chgſter, The ſeſſions, upon appeal, confirm that 
order, and ſtate ſpecially : That on the firſt day of October 
1766, the vicarage of the pariſh of Quer was ſequeſtered 
for three years, or till the biſhop ſhould releaſe the ſame : 
That on the twelfth day of the ſame October, the ſaid John 
Langhorn was ordained deacon by the biſhop of Cheſter, in 
order to ſupply the cure of Over during the ſequeſtration : 
That from the 15th of the ſaid month, to the 15th of 
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Conſtable ſere.. 
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une 1768, he by an exchange with the curate at Addon, 
reſided and did duty in the pariſh of Acton, but received his 
falary regularly from the ſequeſtrators of Over: That from 
the ſaid 15th of June 1768, to the firſt day of October 
1769, he reſided and did duty as curate at Over, when the 
ſequeſtration ended: That it did not appear that he had 
any licence to the curacy of Acn. On ſhewing cauſe 
againſt quaſhing theſe orders, it was argued, that this office 
curate or ſequeſtrator for three years, or till the biſhop 
@ould releaſe the vicarage from the ſequeſtration, was a 
public annval office or charge in the pariſh, and was ex- 
ecuted on his own account. It was 'conferred upon him 
under his own qualification of a deacon, and quite inde- 
pendent on the vicar of Over. And its being conditional, 
if the biſhop ſhould releaſe the ſequeſtration, is no objec- 
tion ; a conditional hiring would gain a ſettlement. Unto 
which it was anſwgred, that this cannot be conſidered as 
executing an annual office or charge iu the pariſh on his 
own account. It could not be anndal; becauſe the Teque- 
ftration would be at an end, the very moment the debt had 
been paid. The curate alſo might have diſſolved the'con- 
tract whenever he pleaſed. He had no freehold in his of- 
fice, as a pariſb clerk has, who is upon that foot indeed 
holden to be irremovable, and to gain a ſettlement —By 
L. Mansfield > There is no colour for conſidering this as 
an annual office: It is no office at all. And Mr J. Alon 
faid, You cannot call it an annual office, when the feque- 
ſtration may be determined at any time. It is not like 
the annual office of a conſtable or a tithingman. They 
are appointed generally, and to ſerye fora year. That of 
pariſh clerk is a frechold; and it is upon that foot that a 
pariſh” clerk gains a ſettlement. The other two juſtices 
concurred. And both the orders were quaſhed, Burr, 
ff F 

H. 29 G. 3. K. v. Liberpool. Samuel 'Litthemare and his 
family were removed from Liverpooi to Stourtn. The ſeſ- 
ſions reverſed the order, ſubject to the opinion of the court 
on the following caſe: The pauper was originally ſettled 
in Stourton, and about 16 years ago came to reſid in Li- 
verpool, and while he reſided there was elected /extor by the 
proprietors of ſeats in the church or chapel of &. 7amer's 
at a veſtrythere held in the preſence of the churchwardens, 
being recommended by the then miniſter to that office; 
and executed that office 6 years, lodging all the while in 
the pariſſ of Liverpool. The boundary between V alton 
and Liverpool is in the chapel - Tard bf S.. * un 
bao i | churc 


Poor. (Settlement by office.) 637 
church and part of the church yard ſtands in the pariſh of 
Walton,andthe other part of the church yard is in the pariſh 
of Liverpool; but no corpſe was ever buried in that part 
whilſt the pauper executed the office, though corpſes have 

been buried there ſince, The inhabitants of Liverpool, 
ſeat-holders, and others, conſtantly attend the church of 
S/. James's in proportion of 50 to 1 of any other pariſh or 
place. Law was to have argued in ſupport of the 
order of ſeſſions ; but the court deſired Bearcroft and Man- 
ley, contra, to begin. They admitted, that the oſſice 8) 
ſexton was ſuch as would entitle the perſon executing it to? 
a ſettlement; but contended under the words of 3 W. && 
M. c. 11. / 6. that the office muſt be executed in the 
town or place in order to give a ſettlement. But here he 
was choſen ſexton to the chapel of St. Famer, which ſtands 
in the pariſh of Walton ;\ and it appears that he never exe- 
cuted any part of the office in Liverpoal. The executing 
of an annual office is equal to giving notice, but the exe- 
cution of this office in Walton was no notice to the paziſh 
of Liverpool. The ſexton is appointed to the church, and 
not to the church yard; for it appears from the definition of 
a ſexton in Burn Eccl. Law, and Chamb. Dict. that he 
is an oſſicer to take care of the veſſels, veſt ments, & c. be- 
longing to the church, and to attend the miniſter and 
churchwardens at church; and this ↄffice is entirely diſtin 
from that of a grave digger. — L, Kenyon Ch. J. There 
is no doubt but that part of the office of ſexton conſiſts in 
_ digging graves: This is different from that of the ſacriſt, 
which is an office ſcarcely known ſince the reformation, 
except in ſome of the cathedrals ; whole duty it is to take 
care of the ſacred veſtments. And it is as clear, that the 
office of ſexton is a public office within the meaning of the 
3W.&M.c. 11./. 6. In this caſe the church yard lies 
in two pariſhes, and the ſexton gained a ſettlement in that 
in which he reſided. Per curiam : Order of ſeſſions con- 
firmed. Durnf. and Eaſt, 3 V. 118. — 
H. 7 G. Biſham and Cook. The ſeſſions ſetting out the ©,41.n of de 
fat ſpecially, adjudged the ſettlement of a poor perſon to duties on birtas 
be at Biſbam, becauſe when he lived in that pariſh, he nd burials. 
executed the office of collector of the duties given by the 
6& 7 W. c. 6. on births and burials. It was moved to 
quaſh it, becauſe this was not a pariſh office, and it would 
de giving the commiſſioners (who are to appoint the 
collectors) a power to bring what charge they would upon 
the pariſh: Beſides, it was not ſtated in the order, that 
this was an annual office, as it muſt be to give a ſettle- 
went, within the expreſs words of the act. By the court: 


13 The 
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The reaſon why the executing offices gives a ſettlement 
without notice is, becauſe of the notoriety of the thing, 
of which the parliament thought it impoſſible but the 
pariſh ſhould have notice: Can any thing be more noto- 
rious than this, which is to collect a duty from houſe to 
houſe? We cannot ſuppoſe a fraud in the commiſſioners, 
that they would appoint a perſon of no ſubſtance to be 
colleCtor, only to bring a charge upon the pariſh. It needs 
not to be a pariſb office, but a public annual office in the 
pariſh. And as to its not being ſaid, that this man exe- 
cuted it for a year, we muſt take it he did ſo, becauſe it 
appears.on looking into the ſtatute, that the power given 
to the commiſſioners is to appoint a perſon who ſhall be 
colleQor of the duties for a year, and then give in his 
accounts. It hath been held a ſettlement in the caſe of 
the land tax, and why not in this? And the order was 
confirmed. Str. 411. Foley, 124. | 
CO H. ꝙ Ann. St. Mary and St. Lawrence in Reading. Mr. 
rn a Foley ſays, the queſtion was, Whether the being church- 
warden for the borough, and ſerving that office for a year 
in the borough, which extends itſelf into ſeveral pariſhes, 
is ſuch a ſervice of an annual office as will gain a ſettle- 
ment ? And, a the court, it was held to be an office, 
the ſerving of which for one whole year was ſufficient to 
gain him a ſettlement in that pariſh within the borough in 
which he lived. Foley, 121.— But in this report there 
mult probably have been ſome miſtake. A churchwarden 
is a parochial officer, and his office doth not extend into 
ſeveral pariſhes. Mr. Yinef, from a manuſcript note which 
he had of this caſe, ſays, The office is mentioned there 
to be warden of the borough (which is moſt likely,) being 
in nature of a tithingman, to execute the proceſs of the 
juſtices of the borough. But he is not to execute his 
office in one pariſh only, but all over the borough. And 
it was doubted whether this was a ſettlement or not; be- 
cauſe he was not elected into this office by the pariſn, nei- 
* ther was the exerciſe of his office confined to the pariſn; 
yet he is a public officer,. and his office is partly exerciſed 
within the pariſh, ſo that the pariſhioners muſt take notice 
of him.—And, by the court, it was held a good ſettle- 
ment, being within the expreſs words of the ſtatute of 
executing an office in a town or pariſh. 19 Viner, 379- 
Conſtable ofa D. 8 G. 2. St. Maurices and St. Mary Calendars in 
es Dragons" Winchefter. William Vet, a certificate man from St. 
pariſhes, Thomas's,” came into the pariſh of Sz. Mary Calendar in 
15 incheſter. He was afterwards choſen one of the _— 


- 
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for the city of Vinchgſter, which city conſiſts of ſeveral 
other pariſhes beſides that of Sr. Mary Calendar; and was 
legally placed in that office, and executed it in and through 
all parts of the city for one whole year; during which 
time he refided in the pariſh of Sz. Mary Calendar.—By 
the court unanimouſly : He avoided his certificate, and 
conſequently gained a ſettlement in St. Mary Calendar's, 
by executing this office in that pariſh ; though choſen by 
the whole city, and not by the pariſty of Sr. Mary fingly ; 
and though not a mere parifh oſhce. For, in the words of 
the act, he executed an annual office in the pariſh, being 
legally placed in ſuch office. Burr. Settl. Caf. 27. 

H. 9 G. Burliſcomb and Samford Peverell. The ſeſſions 


on a ſpecial order adjudge that the office of tithingman is 


Tithingmaan- 


not ſuch an office as that a man thereby ſhall gain a ſettle- 


ment,—-But- by the court: The order mult be quaſhed ; 
for this is an annual office in the pariſh, within the words 
and meaning of the act. &r. 444. 2 

H. 8 G. 2. Holy Trinity and Garſington. A certificate- 
man was appointed fit hingman by the ſteward of a leet. 
He ſerved a year; but was not ſworn in till half the year 
was expired. The court inclined that it was a good ſet- 
tlement; but being a new caſe, and ſomewhat doubtful, 
they ordered a ſecond argument to this point, Whether he 
was legally placed in the office or not, as not having been 


{worn till half the year was expired? But the order was 


afterwards quaſhed for want of complaint that the pauper 
was actually become chargeable. Foley, 123. "Caſ. of S. 
72. Burr. Settl. Caf. 30. | . 
M. 17G. 2. Vingbam and Sellindge. A certificate- 
man was told by his wife, that the bortholder had left a 
wooden fally at his houſe, as a token that he had been 
choſen borſholder at a court leet of the manor ; but he did 
not know. it of his own knowledge, nor was there any evi- 
dence of a preſentment by the leet jury, or of his appoint- 
ment or election, nor did he ever take the oath of office; 
but once lie executed a warrant of a juſtice directed to the 
borſholder, and for that whole year he was willing and 


Borſholder, 


ready to execute the office.-By the court: When an 


order of ſeſſions ſtates the facts ſpecially, the court muſt 
take it, that the juſtiges have ſtated all the evidence that 
appeared to them. Now the act requires a legal placing 


in the office. But it is ſtated here negatively, that there 


was no preſentment, no admiſſion or ſwearing. So that 
here is no foundation for ſupporting a legal placing. Str. 
1299. Burr. Settl. Caf. 223. 


T. 32 
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i Heringen T. 32G. 3. K. v. Whittleſea.  W. Sarell and his family 

44 _ were removed from Crowland to hittleſea, which was 

1 | quaſhed at the ſeſſions, ſubject to the opinion of the court 
| 


on the following caſe :—— The pauper for upwards of 12 
years immediately before his removal reſided in Crowland; 
where he was legally choſen an hogringer for the pariſh of 
Crowland for one year, at a- court leet for the manor of 
Crowland : he was preſented by the jury for the ſaid office, 

8 and was ſworn therein, and paid 4d: for the oath, and he 
5 ſerved ſuch office two years on his own account. The 
wm duty of ſuch office is to attend the open commons, to ſee 
ot that all hogs turned thereupon were rung, and ſuch hogs as 
were not rung, to take to the pound, which he frequently 
did, and he always received 1d. for impounding, and 6 d- 
for ringing each hog. The appointment to ſuch office is 
of great antiquity, and ſerviceable to the inhabitants of 
Crowland. L. Kenyon Ch. J. It is ſtated in the caſe 
that this is an annual office of great antiquity, and ſervice- 
able to the pariſh at large, and that there is an oath of 
office; therefore it ſeems to me, that it is a public annual 
office within the meaning of the act. Every employment 
1 i in a pariſh is not indeed equal to expreſs notice, though it 
1 de a matter of notoriety to the pariſn. It was once made 
| a queſtion, Whether ſhoeing the horſes of the lord of the 
manor was not equal to notice ? but it was determined 
not to be equivalent. If this perſon had been hogringer to 
certain individuals only, he would not have thereby gained 


1 ä a ſettlement; but he was not merely an officer of A, B, or 
17 C, but of all the inhabitants of the pariſh. It has been 
x 1 | held, that a tithingman, a borſholder, an aletaſter, or a 
toy hayward, may gain a ſettlement by ferving either of thoſe 


wo offices; and the latter, whoſe duty it is merely to take care 
"Wl of the fences within his diſtrict, cannot be diſtinguiſhed 


| from this caſe. —Order of ſeſhons confirmed. Durnf. 
4 and Eaft, 4 V. 807. PEPE ENS | 
Series forbalfa H. 31 G. 2. Cold Aſbton and Woodchefiet. There was 
1 n a cuſtom to ſerve the office of tithingman, for half a year 
13 ; only at a time.—By L. Mansfield Ch. J. This cannot be 


14 an annual office -to gain a ſettlement — in this caſe the 
pauper had ſeryed the office of tithingman in Cold Aſbton 
1 for half a year, and 20 years after for another half year. 
| Burr. Mansf. 502. ; 9 r 
— 14 Serving a part o MH. 18 G. 2. Pittleworth and Pulborough. A certiſicate- 
we yearonly. man was elected and ſworn a tithingman for a tithing 

| | which did not extend through all the pariſh of Fittleworth, 


but comprehended that part of it where he reſided. , He 
T-. | | executed 


- 
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3 the office a little more than ſive months, and then | 
VI actually chargeable, and aſked relief. Where 

pon two juſtices removed him, and their order upon ap- 

— was diſcharged. And by the court: The juſtices 
pal juriſdiction to remove him, though in execution of 
the 5 he being become actually chargeable. It is not 
neceſſary that the office ſnould extend throughout all the 
pariſh; the act only requires exzcuting ſome annual office 
inthe pariſh.” But it mult he executed for the ſpace of a 
whole year. And the preſent caſe being an execution for 
leſs than a whole year, it did not avoid his certificate, and 
conſequently did not gain him a ſettlement at Hittlesuvorth. 

Burr. Settl. Caf, 238. 

T. 27 28 G. 2. Whitchurch and Overtom. It was Bailiff or le- 
ſtated, that the pauper was aominated at the court-leet, taſter for a bo- 
and ſworn into the office of ail, or ale-tafter for the n 
borough : That he executed the office in the borough for 
a year ; That the ſaid office conſiſts in inſpeCting weights | 34 
and meaſures within the borough. and in warning the jury 4 
tao ſerve at the court leet there: That the borough is not 4 
one fifth part of the pariſh; That the bailiffs have never 
executed any authority over the pariſh at large: That 
great part of the pariſh knew nothing of ſuch office : And 
that new-married men, and new comers, were frequently of 
nominated for the ſake of colt-ale. On the authority of i FM 
the cafe of Fitt/eworth, this was held to be a good. ſettle- 
ment. Burr. Settl. Caf. 365. | 

E. 18 G. 2. See and 2 Melborne. A perſon was Schoolmaſter, 71 
certificated from Sheepſhead to Melborne, and ſtayed there © | | 4 
ten years, duripg which time the lady Elizabeth Haſtings „ 
conveyed lands to truſtees for ſeveral charities out of the 
profits ; and amongſt others, the ſum of 10 J. a-year to te 10 
charity-ſchool at Melbor ne, to be paid to the vicar there for 174 
the time being, In the ſpecial order of ſeſſions it was ys 
ſtated, that the certificate-man officiated as ſchoolmaſter | 
ſeveral years, and received the 101. a- year from the vicar: 1 
and this, the ſeſſions held, gained him a ſettlement in Mel. | Þ | 
borne, where they declare he had a freehold eſtate; and o | | 
had both the requiſites to obtain a ſettlement to a certiſi- 
cate-perſon, namely, a tenement of 101. a-year, and exe- 
cating an annual office. — But by the court: The order 
muſt be quaſhed ; for it doth not appear how he came into 
this employment : and the legal right to receive the ſalary 
is in the vicar, who not caring to officiate himfelf, has | g | 


therefore paid it over to this man as his deputy; which _ 
IN. 8 Ate SS „ 
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— 


= 
: 


could never give any perſon a ſettlement, much leſs to a 
certiſicate- man. Str. 1225, Burr. Settl, Caf. 244. 


Note; A /choolmaſter is not legally placed in the office till 


he hath ſubſcribed before the biſhop the declaration of 
Conformity to the liturgy. of the church of England, and is 
_ -- licenſed by him: And by the 13 &-14 C. 2. c. 3. . 10. 
jf he ſhall execute the office without having fo ſubſcribed, 
he ſhall be utterly difabled, and zp/o facto deprived thereof, 
and the ſame ſhall be void as if he were naturally dead. 
Unleſs he is a proteſtant difſenter : In which caſe, in order 
to be legally qualified, he muſt at the ſeſſions where he 
reſides take the oaths, and make the ſubſcriptions in like 
manner as proteſtant diſſenting miniſters are required by 


the 19 G. 3. c. 44. whereof the clerk of the peace's cer- 


=  tificate is the proper evidence. For which ſee Title 
Dillenter⸗ e 5 


*. Of ſettlement by renting 10 l a-year. 


By the 13 & 14 C. 2. c. 12. On complaint within 40 
« days after any perſon ſhall came to ſettle in any tenement under 


he <vas laſt legally ſettled for 40 days. 


Ee” By the 9 & 10 W. c. 11. No perſon: ꝛbbo ſhall come into 
Ry any pariſh by certificate, pull be adjudged by any aft whatſ- 


ever to have gained a legal ſettlement in ſuch pariſh, "unleſs he 
Hall really and bona fide take a leaſe of a tenement of the 
yearly value of 101. or fhall execute ſome annual office in fuch 
pariſh, being legally placed in ſuch office. 

Within 40 days} Leſs than 40 days” refidence upon a 


& 


Forty days NH- tenement of fl. a-year will not pain a ſettlement, As 


dence is neceſ- in the caſe of Dilzvin and Leominſter, T. 8 & 9 G. 2. 


2 WM illiam Smith the pauper agreed for a farm in the pariſh 


of Eardiſiand, to hold from Candlemas, at 44l. yearly rent; 
and in April following he ſowed about 15 acres of the 
land with grain; and in May following he came to live 
on the farm, and inhabited there about three weeks; and 
then the greateſt, part of his ſtock of cattle was ſeized and 
driven away, for rent due tò his former landlord at Leo- 
min fler. W hereupon the ſaid Smith then came to a new 
agreement with his landlord in Zardiſſand, and agreed to 
quit that farm, and to continue in the farm-houſe and 


the rent of gl. 106. and he continued there upon in the ſaid 


3 995 N Faith 


. 


e yearly value of 101. two juſtices may remove him to where, 


CC 


— — 


4 


pariſh of _ Earfiland till Michnelmas following. —By L. 
Hardwicke Ch. J. There was no inhabitancy for 46 days 
in Eardiſland under the leaſe of 441. asyeat; aud therefore 


there can be no ſettlement gained under it. nd the next a 
agreement with his landlotd in Eardiſand was quite a 


ſeparate contract, and cannot be tacked to the former. It 
did not take effect till the other was finiſhed, Bury. Setil. 
Ms HS eee bd 

H. 37 G. 3. K. v. L/anbedorgoch. Two juſtices re- 


moved the pauper and his family from Llanbedorgoch to 


Pentraeth both in Angl ſca; the ſeſſions quaſhed tlie order 
and ſtated the following caſe : The. pauper rented a tene- 
ment in the pariſh of L/ecky/eb-d, called Peurhyav, of one 
Grifith for the year 1795. In May 1795 he received 


notice to quit at Saints following. The pauper ſaid ä 


he had no place to go to, and if he was compelled to 
quit, he would take down a barn he had built upon the 
farm. - Grifath then ſaid, Tuppoſe we exchange, you ſhall 
go to Veyſ Emdd, a tenement in Llanbedorgoch that Griffith 
farmed of one Pritchard at the rent of 10l. 108. a- year, 
to which the pauper agreed, and promiſed not to take 
down the barn. It was then agreed between them, that 


they were not to mention tlie matter, leſt the reſpondents 


ſnould hear of it, and prevent the pauper getting into poſ- 
ſeſſion of the farm at Weyi Emdd. On 16th November 
1795, he removed to Weyl Emad, but did not remove his 
furniture there left the reſpondents ſhould fee him, he 
having been informed if he got into poſſeſſion and ſlept in 
the houſe one night, he could not be turned out. The 
pauper reſided 29 days on the premiſes, when Pritchard, 
aided by ſome of the pariſhioners and overſeers of the 


or of Llanbedergoch, forcibly removed, him and his 
mily from Mey Emad, and thereby prevented him 


reſiding there 40 days, and he has ever hnce been forcibly 
kept out of the premiſes. The pauper did not do any 


other act to gain a ſettlement in {/anbedorgorh. lt was . 


argued in ſupport of the order of leſſions, that if the paul 
per had reſided 40 days in Llanbedorgoch he would have 


gained a fettlement; and as he was prevented by the pariſh - 


olhcers of Llanbedorgoch from reſiding there by force, he 


ought to have the benefit of that ſettlement, otherwiſe. 


they would be taking advantage of their own wrong. If 
the pauper had by fraud obtained poſſeſſion of a houſe and 


kept it for 40 days, the circumſtance of frand would 


ave prevented his gaining a ſettlement, and tif ſo, the 
fraud uſed by the pariſh officers'ought not ro defeat the 
8 712 ſettlement 
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ſettlement. I. Kenyon Ch. J; In order to gain a ſettle- 
ment by living upon a ſettlement of 101. a-year, it is 
- abſolutely neceſſary that the patty ſhould relide there for 
40 days; with regard to the fraud, where a caſe is preg- 
nant with circumſtances of fraud, che court have repeatedly 
ſaid they cannot infer fraud, that fraud is a fact to be 
expreſsly ſtated. Order of teſhons ues Durnf. . 
and Enft, J V. 105. _ 
H. dz. N. v. St George the Martyr e 
The ſeſſious quaſhed an order for the removal of Mary 
Lord the wife of J. Lord and her two children from Si. 
George the Martyr to St. Martin | in the Fields Weftmin/ter, 
and {tated the following caſe': J. Lord, not being ſet- 
tled in either of the contending pariſhes, / took he. firſt 
floor of a houſe in St. Martin's pariſh, at 151. per annum, 
the rent to be paid quarterly, he went into poſſeſſion on 
the 17th March, and on 224 March he was arreſted and 
carried to the Marſhalſea priſon in St. George's pariſh, but 
his family continued to reſide in the houſe in dr. Martin's 
parith until the 6th of May following, being ſeven weeks, 
the huſband, remaining all the time in the Marſbalſea 
priſon, when his wife and children went to him there, 
and he gave up poſſeſſion of the houſe. in SY. Martin's, and. 
the landlord took part of his furniture for the ſeven weeks 
rent. The queſlion reſerved for the opinion of the 
court was, Whether the huſband J. Lord gained a ſettle- 
ment in the pariſh of St. Martin's under the above circum- 
ſtances? L. Kenyen Ch. J. ſaid, that no ſettlement 
could be gained by a reſidence on a tenement for a ſhorter 
period than 40 days; and though in the cafe of K. v. 
Leeds (a) it was only decided that the juſtices ought not 
to have removed the pauper from Black ord'y during the 
continuance of his leaſe, the court added that, “if his 
leaſe at Blackfordly had been at an end, his laſt 40 days 
reſidence at Leeds might have borne a different conſider- 
ation z” evidently intimating an opinion that 40 days' reſi- 
dence is neceſſary to give a ſettlement. Order of ſeſſions 
confirmed, Dir and Ka, J V. 466. 
Reſidence for 33 T. 34 G. 3. v. Seuth Lynn. Two juſtices removed 
days by a widow che four infant children of #0 Howard widow, from Saut 
on & tenemtnt of Tynn to Baſt Bilney 7 in Norfolk. The ſeſſions quaſh- 


I. a- — 
s 3 ed the order, ſubject to the, opinion of this court on the 


with a refidence e r K. Hexward'uhe ae of che ober was 
on the ſame 2 
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ſettled” in Ea Bilney prior to 24th Of; 17923 on 23d tenement with 
03. 17923 the ſaid C. Howard being then and ſome time ber huſband = 
before in poſſeſſion of a cottage and land in Wiggenhall 8 dein 15 e 
Peter's in Norfolk, at the yearly rent of 21. 128. 6d. hired” her a ſettlement. MM 
a houſe in South Lynn at the yearly rent of 9. and | 1 
paid 108. 6d. in part of the rent, and on the following | | " 
day he and his wife, and their ſaid four children entered | | ff 
into-poſſeſhon, and reſided thereon till his death on 8th It 
Nov. 1792, ſtill keeping poſſeſſion of the cottage and land | 
in Wiggruball. C. Howard died inteſtate, and no letters 
of adminiſtration have been granted to his widow, or any 
other perſon, but ſhe kept poſſeſhon of and occupied the [| 
houſe and cottage in South Lynn and Wiggenhall, but a 
ſhe and her children reſided in South Lynn until 11th Dec.” | 
1792, and on her quitting the houſe at 895 Lynn, the Ft ] 
aid the landlord 128. which, with che money paid him 1 [ 
before by hor hulband, was for half a quarter's' rent. 13 | 
After this ſhe-remained in poſſeſſion of the cottage in es 4 | 


Wiegenhall. —— By L. Kenyon Ch. J. If we were to decide - prank | 1. 
on the expreſs words of the act of parliament, we ſhould 4 

overturn 99 caſes out of too that have been determined | 
on this ſtatute; If a-mere refidence on a tenement for 
40 days irremoveable, were ſuthcient to give a ſettlement, ; | 
every lodger and every ſervant: reſiding for that length AK 
of time would then acquire a ſettlement; but in order to 168 + 
gain a ſettlement by reſiding on a tenement of the year! | 
value of 101. the party muſt ſtand in the relation of | 1 
tenant to the property for 40 days. Here there was an „ { ith 
inchbate right in the huſband, and afterwards in the N 


i widow, which if completed by a full reſidence of 46 11 
t days in either caſe, would have been ſufficient: but that — | 
: one neceſſary; act, reſidence for 40 days by the ſame 5 14 
6 tenant to the property, was wanting. The huſband, after 5 257 
; reſiding 36 days on. this eftatep died, and then the wife | N 
. refided on ĩtʒ hut whatprivity was there between the huſ= ; 1 
1. band and wife asr/to this property ? It appears that ſhe i j 
5 did not take out letters of adminiſtration fo as to give her | i 

a ſettlement by reſiding on her own for 40 days, nor did $11 
d the reſide on the eſtate for that time as tenant of the pre- WI 
th muſes; and indeed ſhe was not ſolely entitled to adminji- _ nl 
h- tration; The caſe of K. v. Netherſeal (a) is different 10000 
he tom the preſent, becauſe there the eſtate was bequeathed _ fl | 

"44 2 4 7 N 8 9. 1  #*7 | | | £1 8 
q PPP | 

, - (a) Poſh, under this head, and alſo under the head Settlement F 1 
Ty V 097 ATTY SID ae oe ron | 1 
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to the-widow, whoſe ſecond huſband lived 40 days upon 


"ke it 3 but here there was no privity of contract or of intereſt 


Whatever between the pauper and her late huſband; and 


| we cannot connect - the reſidence. of the huſband as 


What ſhall be 
deemed a ſoffi- 
cient reſidence 
ſo as to gain a 
lettlements 


* Topcroft upwards of 40 days 


- 'occup 


tenant, with the reſidence of the widow as tenant, fo as 
to complete the 30 days' reſidence by both. Though this 
caſe is new. in ſpecie, it is not new in principle 3 and 
upon the principles eltabliſhed in former caſes 1 am of 


opinion that the widow did not acquire any ſettlement in 


South Lynn. The other judges concurred. Order of 


hs, {ons quaſhed. W Raft eV. 664. 


Au any 5 perſon ſhall come to ſettle] For taking land | in 
the pariſh, "of whatever value it ſhall be, without coming 
to reſide there, will not gain a ſettlement. Bi Y 

But if a man's family reſide there, although he doth 


not reſide there himſelf, +it may in ſome inftances be ſuf- 


ficient. — As in the caſe of St. Margaret's Weſtminſter and 
Ludgate, M. 5 G. 2. Two jultices remove Elizabeth 
Conyers from the pariſh of 87. Margaret's to the pariſh of 
pate," The ſeſſious ſtate the caſe ſpecially, That James 
nyers, father of the ſaid Elizabeth, rented a houſe in 


| Ludgate pariſh of 251. a-year, and paid to the rates of the 


church and poor; but that he wag a priſoner in the Fleet 
at the time he did ſo; and that Elizabeth gained no ſet- 
tlement for herfelf. Upon which the ſeſſions adjudged 
that he gained no ſettlement by this. Bur the- court 
quaſhed the order of ſeſſions, and confirmed the order of 
the two juſtices, 1 Barnardift. 76. For in this caſe he 
was in cuſtody. of the law, and in no capacity of gaining 
a ſettlement lſcwhere; though occaſionally abſent, yet he 
might be looked upon as virtually reſident at Tagate, 
which was the place where he cam 10 

T. 25 C. 3. K. v. Topcroft, The pauper rented 2 
farm in Kempnel! at 30 l. a- ycar, and refided on it from 
Lady-day 17g till Chrifmas 1781, when he went with 
his wife to refide with his ſon-in- law at Toperoft, taking 
with him all his furniture and the ſtock remaining on his 
farm at Kempnell; he refided with his ſon-in-law at 
before be delivered up the 
poſſeſſion of the farm in Kempnel!, but he did not hire or 
any land or tenement whatever in Topcroft.— 
The ſeſſions confirmed the order by which he was re- 


moved to Topcroft.—Bearcroft ſhewed cauſe and ſaid, the 


principle of the poor laws was, that no perſon could be 
8 but 3 * were likely to become . 
| b * | If 


Yor fe. 6.4 


wc £2. e 
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15 Poor. (Settlement by 10l. a- year.) | 


able z renting 10 l. a- year was made the teſt of ability, 


and the pauper having done ſo, and continuing 40 days 
ln Toperafi,” gained a ſettlement.—ilſon, contra: The 
right to a* ſettlement from rol. a-year ariſes not from 
renting it, but from coming to reſide upon it; here; on 


the contrary, the pauper runs away from itz and he cited 
the caſe of K. v. Llanvenas (4), to ſhew that the reſidence 


muſt be in the pariſh where the tenement or ſome part of 

it lies; and of this opinion was the coyr? ; and L. Mons 
field faid, Even if reſidence in one pariſh and occupation 
in another were ſufficient, here is no fuch occupation, for 

he had run away and left his tenement. Both orders 


quaſhed. 2 Conft. Bott. 210. 4 1 1 Wb 
T. 27 G. 3. Knighton and St. Margaret's in Leiceſter. 
Robert Hardy and his three children were removed from 


- Knighton to St. Margaret. The ſeſſions -quaſhed the 


order, and ſtated the following caſe : 


— The pauper 
being ſettled in Sr. Margaret took a windmill in that 


pariſh of ten guineas a-year, at Lady-day 1778, and oecu- 


pied it for one year. On goth of April following he 


married Anne the daughter of Samuel Ward of \Knighton, 
which is a townſhip in the pariſh of St. Margaret, but 
diſtin& as to the maintenance of the poor. Before the 


marriage, Ward ſaid he would give him houſe-room till 


he could provide himſelf; and on his 3 went 
accordingly to reſide with his father-in-law at Knighton, 
whoſe houſe was about a quarter of a mile diftant from 


the ſaid mill; and he continued there until the death of 


Ward in 1786. During the time he occupied the ſaid 
mill, or afterwards, he neither rented nor occupied any 
land in Knighton. During the laſt half year he rented 


the ſaid mill, he kept a ſervant, who refided with him in 
- Ward's houſe as part of his (the pauper's) family. The 


paupet believed it was known to the townſhip of Knighton 


that he jrented” the mill, becauſe he ſerved ſome of the 
inhabitants there with grift, and they knew him to be a 


miller. This caſe was argued by Bearcrof? & Dayrell in 


ſupport of the order of ſeſſions; and by Galley, contra. 


—Aſhburſt J. delivered the opinion of the court (after 
takiveg time to conſider): The queſtion in this caſe is, 
Whether the pauper gained a ſettlement in the pariſh 


where he rented a tenement of the yearly value of 101., 


or in the pariſh where he reſided, occupying at the ſame 


— —- _—_— * ( ot r 


and tun 
4A SETS YO OLE LEE TERS LAS, 


| (a) Poſt, ** this head. 


t 4 i time 


60 
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time a tenement in another pariſn? And we are all of 


becauſe, in order to gain a ſettlement 55 renting 10l. ger 
annum, there muſt be a reſidence either on the premiſes, 
or at leaſt in the patiſh where ſome. part of the premiſes 
lies. The caſe of K. v. 7; epcreft is deciſive of the queſtion 


and there are two or three other caſes which, confirm this 
_ doctrine; Where it has been taken for granted that there 


mult be à reſidence. Order of 1 e Ne 


and Eafts2 Moab, on 
37 C. 3. K. v. Fritwell. - Robert us and his 
fuwily were removed from Stole Lyne to Fritzuell, The 


ſeſſions confirmed the order, and ſtated the following 


_ Safe iT homas- Hearne the pauper's father, about 22 years 


ſince rented two farms in Stoke Lyne, one at 351; and the 
other at 101. a-year z during the laſt four months that he 


occupied the above farms, he and his family dwelt in the 
_ adjoining pariſh of Fritsuell, in part of a houſe belonging 
to a relation, who permitted him to. live in it rent free: 


The houſe conſiſted of two ſeparate tenements, one of 
which the pauper and his family occupied, together with 


a barn, ſtable, and yard appurtenant; He kept a team 
there, and drew his corn from his farm at Stabe Lyne to 


Frituell. In this ſeparate tenement he continued nearly 
wo years, put never occupied any land in Fritwell. This 


' ' ſeparate. tenement and uſe of the barn, ſtable, and yard 


were of the yearly value of about 358. He never paid 
any rent in reſpect thereof, but his relation had all the 
dung and manure made by the pauper's cattle, and ſpread 
it upon his own lands in an adjoining pariſh, L. Ken- 

a Ch. J. It is now too late to enquire into the propriety 
of all the deciſions that have been made an the ſettlement 


Jaws ſince the paſſing of 130 14 C. 2.; for even tho' it 


ſhould appear on ſuch enquiry (which 1 do not ſuggeſt is 
the caſe,) that the words of that ſtatute haye been in ſome 
inſtances ſtrained, yet, as there is a ſcrics of decided caſes 
on the ſubject, we ought not now, to depart from them; 
if when the queſtion firſt aroſe it had been holden that the 
party muſt have one ſingle tenement in the pariſh of 101. 
a-year, perhap- ſuch conſtruCtion of the act woul:\ have 
fallen in with the general opinion of mankind : However 


it was not long aga decided. that it need not be one un- 


divided tenement held under one landlord, nor all lying in 
ne pariſh, for that diſtin tenements held under differ- 
ent landlords; and tying in different pariſhes may be joined 
ge and E they all together amount to the 
7 annual 


Voor. : (Settlement by 100. | a+yeat:) 


- Opinion, that he did not gain a ſettlement in Knighton, 


Poor. (Settlement by 10l. asyear.) 
aunual value of 10 l. they will confer a ſettlement on the 
party: And that being once decided, I think it puts an 
end to this queſtion. Here the pauper's father who. 
rented two tenements in Stole Lyne went to the pariſh of 
Fritavell, where he entered into part of a houſe forming a 
diſtinct tenement by itſelf, and belonging to his relation, 
where he was permitted to live, but not, as has been argued, 
out of charity. This is not like one of the caſes citell, 
where the pauper was taken into the houſe of his ſon“ in- 
law as a lodger ; for here were two ſeparate tenements, 
the whole of one of which he occupied, and I am not pre- 
pared to ſay that his relation could have turned him out of 
ol poſſe ſſion on a day's notice; and tho? it is ſtated in the 
caſe that the pauper paid no rent in money, it appears 
that there was an equivalent; there was a guid pro quo; 
the pauper brought all his dung and manure from his 
other tenements, and this relation had the benefit of it. 
As therefore he was in the occupation of more than rob. 
a- year in the whole, and ſome part of it lay in the pariſh 
of Fritwell, I am of opinion that this caſe was properly 
decided, as well by the juſtices who removed the pauper, 
as by thoſe who confirmed the order on hearing the 
appeal. The other judges. of the ſame opinion. Both 
orders confirmed. Durnf and Eaft, 75 V. 197. 
X. v. St. Mary Lamibeth. 
was removed from the pariſh of Sr. Olave to the pariſh of 
St. Mary Lambeth both in Surry. The ſeſſions confirmed 
the order and ſtated the following caſe ;—The- pauper 
about four years ago took a tenement at the yearly rent of 
12 guineas in St. Mary Lambeth, and continued tenant 
thereof until 29th September 1797. | 
tenement with his wife and family from the time of taking 
it until 24th. Zune 1797, when he took a lodging for the 
convenience of his buſineſs at the rent of 81. 10s. a-year 
in the pariſh; of Sf. Mary le Bone, where he occalionally 
Nept, leaving his wife and family at the houſe in Lambeib: 
Both tenancies. expired on 29th September 1797. lhe 
pauper ſlept ſometimes in Lambeth pariſh, and ſometimes 
at his lodgings in dt. Mary le Bone, and for above 40 days 
in the whole upon the tenement in St. Mary le Bone, and 
he ſlept there the laſt 30 nights of that tenancy. His wife 
and family never accompanied him or flept at the lodging 
in St. Mary le Bone, but remained at the houſe in Lam- 
beth until about three weeks previous to Michae/mas day 
11797, when ſhe went away and took the furniture away 
Phe ſellions were of opinion that 


E. 39 G. 3. 
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John Tay!: Where a reſi- 
dence is for above 
40 days in differ- 
ent pariſhes, the 

| ſettlement is 
gained where the 


perſon lodges the 
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a Settlement: 1 1 23 — 


r's ſettlement was in 8. Mary Lambeth.—Lawes in 

upport of the order of ſeſſions ſaid, that the pauper's home, 
Fru the whole time of the tenancies, remained in 87. 
Mary Lambeth where his wife and family. were,.and his 
fleeping in Str. Mary le Bous was only accidental and occa- 
ee which diſtinguiſhed this from other cafes of the 


like kind. But the court ſaid there could be no doubt but 


that the pauper's ſettlement was in the pariſh of St Mary 


le Bone, 4 he had a tenement of above the annual 105 | 


of 101. when joined to the other in Lambeth, and in'which 


former tenement he had reſided on the whole above 40 


days, and where he had ſlept the laſt night. The queſtion 


was too plain for argument, mo orders IIs, 


What ſha'l be 
deemed a tene- 
ment. 

A mill is a tene- 
me3t, 


Pure, and Ef, e V. ae 


In a tenement] Here it occurs to be confliered, what 
ſhall a tenement within this act, fo as to gain a ſettle- 


ment. Concerning which it hath been adjudged as fol. | 


lows: : 

H. 10 Am, welle and Retcombe! An order wiadrawn 
up ſpecially to have the opinion of the court, Whether 
renting of a watermill of 101, a-year, would make a ſettle- 
ment? — And by the whole court clearly: A mill is a fene- 
ment, and the renting thereof muſt gain a ſettlement within 


tbe ſtatute. 2 Salk. 536. That is, if the party lives there- 


in, or within the pariſh. 
T. 10 G. 2,  Buthy and Benhall,” The queſiion was, 


Whether renting a windmill at 14), a-year, gained a ſet- 


tlement ? it having been determined that a Watermill did. 
It was faid, thoſe are always habitable, but the others often 


Renting a poſt 
wind mill gains 


E⁰ tettlement. 


are not. — But by the court: It is the ſame às if he had 
rented land of that value. 1 Se. C. N Burr. Settl, 


F Caf. 107. 


In the caſe of I v. Londonthorpe, 2 30 G 3. it was 


determined, that renting land of 61. 108. 6d. a- year, and 


on a part thereof the tenant built « po? windmill, which 
was conſtructed upon croſs traces, laid upon brick pillars, 
but not attached or fixed thereto, (which is the uſual mode 


of building mills of that nature,) and which mill coſt 


| Renting a coney | 
vaten gains a 


nt, 


building 1201, and which, by agreement with the land- 


lord, the tenant was to be at Hberty to remove at pleaſure, 


and which he let for a part of the time for gl. a-year; is 
not ſuch a taking a tenement of 10l. a · year as will confer 


a ſettlement, Durnf. and Eaft, 6 V. 377. 


Oy" it Was WINE) that the pauper rented a ny Tar- 
| ren 
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H. 12 6. Stone and Kniver.” Upon a ſpecial order of 


Poor. | (Settlement by vol. __ 


ten and 2 cottage upon it at 10l. a- year, which the j 
tices wete of opinion did not gain him a ſettlement. 4,6 
bythe court: A mill hath been held to be a tenement 
within the ſtatute, and why not this? It is his ability to 


pay 100. a-year that is the foundation of the ſettlement 3 


and whether he pays it for a houſe of habitation, or-for a 
warren. which brings him in a profit, is not material; the 
2 of ſeſſions muſt be quaſhed. Str. 678, 2 Sef. 
I 

"Alvin in the caſe of K. v. Piddletrenthide (a), it was de- 
termined, that renting a rabbit warren, though the party 
takjng it have no intereſt in the ſoil, except that of enter- 
ing upon. the warrer to kill rabits, will give a ſettlement. 
Dutnf. and Eaſt, 3 V. 772; 
T. 26G. 3. Old Alresford and Chilton Candover. Two 
juſtices remoyed Fohn Dorey and his wife and children 
from Old Alre;ford to Chilton Candover. The ſeſſions quaſh» 
ed the order, and (tated the following caſe : That the pau- 
per and hisf+therrefided in Old Atresford under a ceftificate 

from Chilton Candover ; that the father rented a houſe and 
piece of land for ſeveral years at 31, a- year in Old Alres- 
ford, and during two years he held, under a parol agree- 
ment, the fiſhery of Alresford pond, with thegrates, &c, con- 


taining about 60 acres, and alfo the /pear-/edge, flags, and 


ruſhes growing in and about the ſaid pond, and the right 
of cutting the ſedge growing on a piece of rough e en 


conta ning ſeven acres, not being part of the ſaid pond, 


for which the father paid to Mr. Edwards 10. a-year, 
and was to ſupply his houſe with fiſh: That during the 
time the father held the ſaid premiſes of Mr. Edwards, he 
rented under a parol demiſe he fiſbery of Cauſeway river in 
| New Alvesford with the grates to d fiſb-houſe there at 3 l. a- 
year : That the ſaid houſe and piece of land firſt men- 
tioned, and the right of cutting ſedge, &c. on the ſaid 
ſeven acres of rough meadow ground, and the ſaid fiſhery, 
&c. laſt mentioned, were together of the annual value of 
101: without taking the faid pond, or any thing thereto 
belonging, into the account. — The counſel for Cd 
Alresford offered to prove that Mr. Fdwards had no right 
to demiſe the fiſhery of the ſaid pond, but the court 
thought ſuch evidence was inadmiſſible, and refuſed: to 


hear the ſame. L. Mansfield : Upon this ftate of the 
Fr the court will e chat the W and the ſoil - 
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: (0 Sec this — more at 1 foft, tis ſame title. 
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Renting 2 filkery 
and ſpearſedge, 
&c, gains a ſet- 
tlement. 


Taking paſtur- 
age only, gains. - 
no ſettlement. 


"I 


| gates gains a 


ſettlement. 
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of the yearly rent of 11. 10s. from his uncle, and the ſame 


which piece of land was worth 61. a year. It was urged, 


in the meaning of the ſtatute; but ſeemed to think, that 
il the words had been, that he had talen a paſture Wer, 


0 ; | 
| Renting cattle- 


mas Potter and his wife and four children from JW hixley to 


. prenticeſhip, his maſter rented a dwelling-houſe, garden, 


Sales, which che N ys a licht to the . 


e (Gethlembn 17 i 01. ac} 
paſſed together; therefore the pauper took a tenement 
within. the ſtatute.——{ſbburſ J. There is no doubt 
but that a fiſhery is a tenement : Treſpaſs will lie for an 
mjury to it; and it may be recovered in ejedtment. 
Buller J. The court go upon this ground, that the ſeſſions 
have no occaſion/to po into the title of the leſſor at all; 
the fact of letting a fiſhery is ſuſficient, and we muſt pre- 
ſume that the ſoil paſſed along with it; though I am by 
no means ready to allow that if it had been any other kind 
of fiſhery, it would not have giver a ſettlement; The ſeſ- 
ſions however ought only. to admit evidence to controvert 
the fact of the pauper's taking the Ns iis Order of 
ſeſſions affirmed. Caſ. by Dupnf. and Eaft, 3 | 
E. 3 G. 2. Minchinghamptan and Bitter. 4 5 ſpe. 
cially ſtated: The pauper rented, in the pariſh of Biſtey, 
lands of the yearly value of 8], from his father, an houſe 


year lobt the paſture of a picee of land in the ſaid pariſh-from 
All Saints day to Candlemas, and paid 128. for the fame, 


that this was a good ſettlement, becauſe during thoſe three 
months the man was not removeable. But in this cafe, 
the court held, that zaking the paſture of a Piece of land was 

not more than taking the herbage, or than taking the com- 
mon, which could not be eſteemed part of a tenement with- 


for three months, that would have made, a. good ſeitle- 
ment. But the caſe went off upon another point, namely, 
for want of an adjudication... - Sf C. 132. . Bees 874. 
Burr. Settl. Caf. 316. 

H. 26 G. 3. X. v. W "TI, Two: Jae remove Te. 


Healough. The ſeſſions diſcharge the order, ſubject tothe 
opinion of the court on the following caſe: That the. 
pauper ſerved an apprenticeſhip to Richard Potter in Whix- 
ley, who was then reſiding there under a certificate from 
Bickerton, That in the two laſt years of the pauper's ap + 


Cc. of the value of 11." 118. 6d. a-year, and alſo a meadow 
of 71. 108. a- year, and alſo at the ſame time, namely for 
the two laſt years of the ſaid apprenticeſhip, occupied two 
cattle-gates of the value of 11, 48. a- ycar in a flinted paſ- 
ture, on condition that the faid Richard Potter (being a 
carpenter) ſhould keep in repair three common highway 


51 | a | | Were 
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* 
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vere bound to ſuſtain, The queſtion for the opinion of 
the court was, Whether the ſaid cattle- gates were a fene - 

ment within the ſtatute? In ſupport of the order of ſeſ- 
ſions it was urged, That theſe cattle-gates are not like 
commons: They are conveyed by leaſe and releaſe: The 
owners of them are tenants in common; they have a joint 

ſleſſion, aud - ſeveral inheritance, and are as much de- 


miſeable us any ſeveral tenement whatſoever. It was an- 


ſwered, That he occupied theſe cattle-gates on condition 
of keeping the highway gates in repair, and that this was 
only a licence to depaſture his catcle in conſideration of 
his keeping the ſaid gates in repair; and it was inſiſted 
that the K. v. Lockerley (a) could not be diſtinguiſhed from 
the preſent caſe, and alſo that the cafe of Lindwood, in Bott. 
348. was in pgint.—L. Mansfield ſaid, l heſe cattle-gates 
paſs by leaſe and releaſe, and cannot be deviſed but accord- 
ing to the-ſtatute of frauds; they are therefore ta be 
conſidered as a tenement within the ſtatute. — Buller 

ſaid,” That the caſe of Lockerley was better reported by 5 


row than by Bott. In the latter the caſe was unintelligible, 


The court in that deciſion ſeems to have gone a great 
way; for they reject the words “ let and demiſe,” 
and * dairy;“ . ſay that the contract related to 
cows... But the beſt reaſon for that deciſion ſeems to 
be that part of it where they held, that. it was net a leaſe 
F land or of any thing out of land, for it was only a-right 
to the milk of the dews. Order of ſeſſions affirmed. 
Cafe by Durnf. and Haft, 1 V. 137. 2 Conſt. Bott. 17. 
E. 28 G. 3. K. v. Stole. The paupet rented a houſe 
and land of the yearly value of 81. 125. 66. in the pariſh of 
| Barlaſton, where he then reſided 3 and for ten months of 
the ſame time, he took the hay-graſs and aftermath of a 
meadow in the ſame parilh, for 21. 5s. 6d. He paid no 
taxes, but he fenced the meadow, and ſpread the hillocks 
himſelf. He was removed from Stabe to Barlaſtan, which 
Was quaſhed on appeal; and a rule having, been obtained to 
ſhew cauſe why the order of ſeſſions ſhould not be quaſhed 
A Leycefter ſhewed cauſe, inſiſt ing that the agreement 
for the hay-graſs and aftermath did not convey to the pau- 


ſettlement. 1418 


\ 


per any intereſt in the ſoil, and that that intereſt which did 


paſs was not a tenement within the ſtatute ſo as to give the 
pauper-a ſettlement. — Swinnerton, contra, was {topped by 


ihe; e ee J. It is clear from the e of the 
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654 Poor. (Settlement by 161. acyear.) 
| _ © caſe, that the land was intended to paſs ; it Mates, « that 
e for ten months the panper took the hay-graſs and after- 
tc math of the meadow:” Now - why ſhould he have 
taken it for ten months if the ſoil was not intended to be 
conveyed ? There could be no other profits of this ground 
bdut the hay-graſs and aftermath; and if a man grant all 
ITN the profits of the ground, he grants; the land itſelſ 
Buller J. This is like the caſe put in Co. Lit. whete paſtura 
cCarries the land itſelf. The pauper was to have the hay 
- and aftermath, which was all the produge of the ſoil. 
| This is not like taking hay-graſs after feverance, for that 
; is only a chattel ; but here the contract was, that the 
| pauper ſhould take all the graſs which (ould grow; he 
"7% Was to cut it, and make it into hay himſelf; and after 
— 5 chat he was to have every thing that grew on the land for 
ten months.—Grz/e J. of the ſame opinion. Rule abſo- 
_ tute. Durnf., and Eaft, 2V. 451. 75 
Renting fagg or T. 31 G. 3. R. v. Brampton. The pauper T. Caile 
CI deins rented certain premiſes in Brampton in Cumberland, of the 
£2 early value of 91. aud during part of the time took the 
fogg or after-graſs of two fields, the one for 30s, the 
bother for a guinea a-year; the whole of which together he 
occupied for more than 40 days. The ſeſſions confirmed 
the order, by which he was removed fram Penrith to 
Brampton. On a rule to ſhew cauſe why the order of 
ſeſſions ſhould not be quaſhed, the court were clearly of 
opinion that the pauper gained a ſettlement in Bramp- 
ton ; and that this could not be diſtinguiſhed from the 
above cafe of K. v. Stoke. And they added, that taking 
land for a particular purpoſe, ſuch as that of ſettin 
potatoes, was ſufhcient to confer a ſettlement. Order of 
eſſions confirmed. Durnf. and Zaft,” 4 V. 348. 
; Renting a right T. 38 G. 3. K. v. Derfingham. R. Curtis and his 
: * \  wifeand five children were removed from Ingol/dethorpe to 
fettlement.  Derfingham. The ſeſhons confirmed the order, ſubject 
"A to the opinion of the court upon the following caſe - 
X. Curtis in June 1795 went to reſide at Derſing ham, in 
_ & houſe with half an acre of land, and the going of two 
. cattle on Derfing bam common, he rented of one Pretty, 
at the rent of 6 J. till the Michaelmas following; he con- 
tinued to occupy the fame till the ſucceeding Miebhaelma- 
(viz.) Michoelmas 1796, at 81. a-year; about the time he 
went to Der/mgham in June 1795, he hired of one 
Smith the going for three other cattle upon the fame 
common till the Cand/emas following, at the rent of 


* 


„II. 12s. Gd. and of one Chadwith the going . 


Poor. Gettlement by 10l. a-year.) 
other cattle on the ſaid common for the ſame time, at the 
rent of 10s. Gd. The common rights in queſtion were 
rights of common in groſs. The 81. paid to Pretty for 


* 


Smith and Chadwick for the common rights which the 
pauper enjoyed from Midſummer 1795 to Candlemas 1796, 
made his rent that year 1ol. 28.—L. Kenyon Ch. J. 
It appears that the rights of common were rights of com- 
mon in groſs, and that puts an end to the queſtion. A 
common in grofs is a matter of tenure; L. Coke ſays that 
a præcipe will lie for it. And there is no doubt but that 
the pauper rented thoſe rights of common. Order of 
ſeſſions confirmed. Durnf. and Zaft, J V. 671. | 

In the cafe of Lockerley v. Shirefield Engliſh, H. 25 G. 2. 
it was determined, that renting a dairy and the uſe of 
ſixteen cows at 31. 58. for every cow did not gain a ſettle- 
ment; becauſe, as the court ſaid, a. tenement muſt he 
in tenure, and relate to land; whereas this was a mere 


Renting a dairy 
and the uſe of 
cows, gains 4 
ſettlement. 


perſonal contract for the uſe and feeding of cows. Burr. | 


Settl. Caf. 315. | 


But in the following caſes of K. v. Piddletrentbide, and 


X. v. Tolpuddle, it hath- been determined otherwiſe. 
T. 30 G. 3. K. v. Piddletrenthide. John Belly and his 
wife and family were removed from Chaldon Herring to 


Piddletrenthide, both in Dorſeiſbire. The ſeſſions confirmed” 


the order, ſubject to the opinion of the court on the fol- 
lowing caſe: That for two or three years, while the pauper 


lived in Chaldon Herring, he rented in that pariſh a dairy 


of thirty cows, ſome at 51. 10s. and other at 51. per cow, 
with liberty to cut furze on Grange Warren, and oh other 
parts of the farm, for the uſe of the dairy only: and a 
warren to kill rabbits for his profit, called Grange Warren, 
with a ſmall houfe on it to keep nets, in the ſame pariſh, 
of the ſame. man, at gol. per annum; and alſo another 
rabbit warren in the neighbourhood fer the ſame purpoſe, 
at 15 l. per annum, 
grounds at particular ſeaſons of the year, as is uſual in 
the letting of dairies. The pauper and his man ſome- 


The 'cows were to feed in particular 


times ſlept in the houſe in Grange Warren. The pauper 


had no right in the ſoil of either of the. ſaid wartens, ex- 
cept that of entering upon and killing rabbits there; the 


perſons of ' whom he rented the warrens conſtantly depaſ- 


turing the ſame, and plowing ſome part thereof. 
L. K#nyor Ch. J. If we were now called upon for the 
firſt time to make a deciſion on this ſtatute, perhaps T 
_ ſhould have ſome difficulty on the ſubject; but the courts 
have put à liberal conſtruction on it. I connot quite 
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in Chalden Herring. 
reconcile all the caſes on this ſubject. If the K. v. 


Poor. (Settlenient by way ae) 
agree with the above determination of K. v. TLocierley; 


becauſe after it had been decided in ſo many caſes that an 


incorporeal hereditament would give a ſettlement, I 
ſhould have thought that that caſe would have received a 


different determination. But without conſidering that 


caſe, I think that the pauper took a tenement in Chaldon 
Herring, both by renting the dairy and the Warren. 
L. Cote ſays, that prinra tonſura is a tenement; then the 


dairy was a tenement.” The other taking was alſo ſuffi- 
cient; for it was, if I may uſe the expreliion, a pernancy 
of the profits of the land by the mouths, of the rabbits. 


A free warren is the ſubject of a family ſettlement z a 
precipe will lie for it; and the renting of it is {ufficient to 


give a ſettlement. If this caſe had been preciſely ſimilar 
to that of the K. v, Leckerley, perhaps I ſhould have heſi- 


tated before I agreed to overturn that deciſion; but as 
this is diſtinguiſhable from that caſe (though the diſtinc- 
tion-1s nice) I think that the pauper gained a ſettlement 
Aſbburfz J. It, ſeems difficult to 


Lockerley be law, I do not ſee how this pauper can have 


gained a ſettlement in Ghaldon Herring; but as there are 


authorities both ways, I am inclined to think that a 
ſettlement was gained in Chaldon Herring the criterion, by. 
which the queſtion is to be decided, being the ability of 
the perſon taking the tenement. Buller J. In all 
doubtful cafes one leading ground is, the ability of the 


pauper to pay the 101. per annum. But on the facts here 
_ ſtated, I think this perſon rented a tenement within the 
| conſtruction of the, ſtatute of C. I cannot agree with 


the determination of the K. v. Lockerley, That was con- 


ſidered as a perſonal contract; but all contracts are in 
ſome reſpects perſonal, The queſtion. in ſuch cafes 


really ought to be, Whether or not it be a contra@ to receive 


profits out of land ? "The preſent I conſider as ſuch ; and 
ſo was that in K. v. Locker tey. I am therefore of opinion, | 
that the concluſion drawn in that caſe was wrong. As. 

to the other point, I do not conſider. this merely as a 


privilege to kill rabbits when the. pauper could find them, 
and that the landlord might take them all if he choſe it; 
but the warren was to be kept in the ſame ſtate as it was 
when it was let; otherwiſe the contract between the 


| . landlord. and the tenant would be. deſtroyed. In that 


re ſpect then the pauper had an intereſt in the land. 

Belides, he took a houſe with the warren.——Grgf J. It 
is impoſſible to reconcile all the cafes on the ſubject; and 
1 do not aer the ground on which that of K. v. 
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Poor. (Settlement by 10 l. a-year.) 
Leckerley was decided. In theſe caſes, I think, that if 
the pauper had credit to rent 10l. per annum, he gains a 
{cttlement. The caſe of Kniver v. Stone (a) decides the 
preſent. —Both orders quaſhed. Durnf. and Ea, 3 V. 

Le” alſo in the caſe of K. v. To/puddle, E. 32 G. 3. 
G. Hill and his wife and family were removed from 
Puddletown to Telpuddle in Dorſeiſbire, which was con- 
firmed at the ſeſſions, ſubject to the opinion of the 

court on the following caſe: J. Chapman was the tenant 

and occupier of a farm in Tolpuddle, part of the ſtock of 
which farm conſiſted of cows, which, according to the 
uſual courſe of huſbandry in that county had been con- 
ſtantly let to ſome dairy-man. The pauper rented, under 13} 
a verbal agreement, twenty of thoſe cows of Chapman, at 0 wes | 

21, 108. per cow per annum ; it was alſo agreed between 452 
them (as is uſual there) that the owner of the cows ſhould I. 
feed and ſupport them, and that they ſhould depaſture in Of | 
certain lands called the Cow-leaze Grounds from May day 7 | 
till the 18th September, and afterwards in certain meadow by 

rounds which are kept for that purpoſe from the time the 4 
fame are mowed ; both which grounds were part of the I; || 


ſaid farm, and then in the occupation of Chapman ; and 1 
when the paſture of the meadow grounds was conſumed, ä 4 
that the cows ſhould be kept by Chapman in ſome other f | 1 
the farm grounds with his other cattle, or be foddered in LR 1 
the farm yard with hay by him. The Cow-leaZe was not to 
be fed upon by Chapman's cattle from Lady - day till May- day, 
nor was he to feed any other cattle either in the Cow- 
leaze or meadow ground whilſt the ſame were fed by the 
cows ſo rented. But the hay of the meadow ground was 
cut and taken away by Chapman, and the Cow-leaze was 
ted by him after the cows had quitted it, and he was to 
repair the fences. In caſe any cow did not calve before 
May-day, or afterwards, if any of them died or became 
batren, an allowance was to be made to the pauper ; and 
in caſe of ſickneſs amongſt the cattle, Chapman was to de- 
fray all expences. The pauper was alſo to have a dwell- 
ing-houſe, and a right of feeding a mare on the farm, and 
keeping his pigs in the yard, and of cutting fuel for the 
ule of the dairy; but he had no other right whatever. 
The pauper had this farm for 5 years, and reſided during 
the whole time in the ſaid houſe in Te{puddle. The above 
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P Dor. (Settlement by 10 i a-year.) 
are the uſual terms of letting ſuch farms in that county, 
and is called a letting of a dairy.—L. Kenyon Ch. J. It is 
certainly very much to be wiſhed that the deciſions of the 
magiſtrates below ſhould, on examination here, be found to 
be confonant to the laws of the land.. And I am happy to 
find that we are relieved from the ſuppoſed inconvengence 
of ſending down a new code of laws to the country where 
this queſtion aroſe ; becauſe our opinion concurs with that 
formed by the juſtices in their feſſions, as well as that of the 
Juſtices who made the original order. From the paſſing of 
the ſtatute of C. 2. to the preſent time, the conſtruction put 
on it has been (what is called) a liberal conſtruction, in 
order to confer a ſettlement on thoſe perſons who have the 
ability to take a tenement which the ſtatute has eſtabliſhed 
as the criterion. . I confeſs, it ſeems to me impoſſible to 
- reconcile the decifion in the above caſe of K. v. Lockerley 
with our determination in this caſe that the pauper gained 
a ſettlement in Tol/puddle ; but if we are of opinion that 
that caſe cannot be ſupported, it will be more manly to ſay 
ſo in expreſs terms, than by endeavouring to make nice 
diſtinctions, to induce the magiſtrates below to conſider it 
as an authority hereafter. When the above caſe of X. v. 
= * Piddletrenthide came before us, we all doubted of the deci- 
fion of K. v. Lockerley ; but there being another diſtinct 
ground upon which we were warranted in ſupporting the 
fettlement, we were not directly called upon to over. rule 
that caſe. But now it being impoſſible to diſtinguiſh be- 
tween this caſe and that, I think we are bound to deny 
the authority of that cafe, and to ſubſtitute in its room a 
better expoſition of the ſtatute C. 2. It has been argued, 
that if we decide this to be a tenement, we ſhall depart 
from the words of the ſtatute ; but in this caſe the pauper 
took a tenement, emphatically a tenement. - Any thing is 
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1 a tenement, which is a profit out of land. In order to take 4 
145 93 à tenement, it is not neceffary the party ſhould have the fee 


. ſimple or fee tail; any minute intereſt in land is parcel of 
0 N a tenement: ſuch minute intereſt indeed cannot be en- 
1 tailed; but all the parceks when conſolidated together may. 
. | A beaſt gate has been held to be a tenement; and yet that 
1 is not the whole land, but the profits of the land to a cer- 
if} c tain amount. 80 here the profits of thefe lands are to be 
"Fi ; © | taken excluſively by the cows which the pauper rented. If 
| | the cattle had been his own, and he had rented the feediug 
100 | of them, that would have been unqueſtionably a tene- 
ment, like the taking of the paſture, the hay, and after- 
math: And I think that theſe cows were the pauper's for 
1 1 gf » | | a cer- 


= . 


Poor. (Settlement by 10 l. a-year.) 659 
' certain period; they were not ſo far his own that he 
could have ſold them, but they were his, that he might 
uſe them under the contract for a limited time, And 
this was not the leſs a taking of a tenement,” becauſe 
the pauper could only enjoy the land in a particular 
mode ; for in many farms the tenant ſtipulates that he will 
not depaſture ſheep or horſes on particular grounds. I 
do not ſee therefore why this is not, ſtrictly ſpeaking, a 
tenement; for the pauper had for a certain part of the 
year the excluſive right to the paſturage of theſe grounds, 
to be taken by the mouths of the cattle: "The other | 
judges delivered their opinions at conſiderable length to 
the ſame effe&t,—Beth orders confirmed. Durnf. and 
Za, 4 V. 67 I, ; | | 
By the 13 G. 3. c. 84. A perſon renting turnpike tolls Renting turn- 
and reſiding in the toll-bouſe ſhall not thereby gain a Pike tolle gains 


ſettlement. . { 46 no ſettlement. | 
As to, Whether it ſball be one entire tenement ? It hath Need not be one 
been adjudged as follows : | -  entiretenement 


M. 16. North Nibley and Wotton under Edge. A per- 
ſon rented an alehoufe at 51. a-ycar, at Lady-day, for 61. a- 
year; and in May following revted a piece of land for 61. 

a- year ; held the fame for two months, and ran away. It 
was held, that it was not neceſl.iry the meſſunge or tene- 
ment ſhould be rented of one perfon; though it be rented 
of ſeveral, yet in him it is but one, and the ſtatute is ſa- . | 
tisfied, he being of ability to be truſted with a tenement L | 6}! 
of rol. a-year. Caſes of S. 86. 1 8% C. 73. Fol. 79. bf | 
Furthermore: It is to be conſidered, How far the ſame same tenement f 
tenement, but lying in different pariſhes, ſhall gain a ſettle- but hins in dif- | | 
ment: As to which it hath been adjudged as follows: ft rain. 14 
| 


27. 3 G. South Sydenham and Lamerton. A perß n 
rented a tenement of tol. a-year, being one entire tene 198 
ment, but lying in two pariſhes.” The queſtion was, 1 
Whether this gained a ſettlement ?—By the court: If the | 14 
tenement be entire, though the langs be in different pa- | j 
riſhes, it ſeems to be a ſettlement in that pariſh” where 
the houſe is; otherwiſe, where the tenementy are diſtin, | 
and lie in different pariſhes, as if a tenement of gl. lic in 
one pariſh, and a tenement of 31. in another. Str. 57: ] 
IIS C. 115. Foley, 8 1. | 


But the queſtion in this caſe only was, Whether one | ö 
and the ſame tenement, and not whether two diſtinct te- ; n | 
nements,-of the yearly value of 10l. but lying in different 
pariſhes, ſnall gain a ſettlement? So that the determina- | 
tion in this gale, as to this latter point, was extrajudicial. TH 
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Different tene- 
ments and lying 
in different pa- 


. riſhes} k 


After he had lived in it about two years, he took lands in 


tineét tenements taken at different times (where neither of 


_ -a ſettlement ? Bur it is now ſettled that it does. And it is 
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tiguous, and had been uſually letten together, and occu- 


 diftin&t tenements, one being in one par”, and another being in 


pariſh where he lives. The ground of thefe reſolutions i; 


chargeable to the pariſh. Hurr. Sertl. Caſ. 44. 


Peor, (Settlement by rol. a-year.) 
And the reaſon given by the court in this caſe doth ex- 
tend as well to different tenements, as to one entire tene- 
ment, viz. The miſchief recited by the ſtatute, and in- 
tended to be prevented, is the vagrancy of poor perſons, 
who uſed to come into pariſhes where there was the beſt 
ſtock ; and the ſtatute deſcribes who are intended by thoſe 
poor, namely, ſuch perſons who are not capable of hiring 
a tenement of 10 l. a-year. Now the man's ſufficiency is 
not the leſs, becauſe bl. a-year, part of the tenement, is in 
a different pariſh. There are conſiderable farmers who 
do not rent 1ol. a-year in any one pariſh 3: and it would 
be hard to adjudge that therefore they gain no ſettlement. 
Str. 58. Foley, 81. Nx vp 

M. 3 G. 2. Elfed and Hollibourne. The cafe was this: 
A perſon rented a tenement, conſiſting of a farm-houſe and 
lands of 121. 10s. a- year; which houfe and land laid con- 


pied by the ſame perſon, but the honſe and fo much of the 
land as together amounted to gl. a-year, lay in one pariſh, 
and 3}. 10s. in another pariſh.—By the court: This was 
held to be a ſettlement, on the authority of South Sydenhan: 
and Lamerton. 2 Seſſ. C. 130. Str. 949. 


Further yet; it remains to be conſidered, how far tw 


another pariſh, ſhall be deemed a ſufſhcient tenement within 
the act, whereby to gain a ſettlement ; For although in 
the caſe of South Sydenham and Lamerton aforeſaid, the 
court ſeemed to be of opinion that two ſuch tenements 
would not gain a fcttlement ; yet that (as hath been ob- 
ſerved) was not the point in queſtion. And in the caſe of 
Sandvich and Studland, E. 8 G. 2. it was reſolved as fol- 
lows: A perſon rented a houſe in Studland at 30s. a- year. 


Langton of 121. a-year, on which there was no houſe; 
and occupied the ſaid lands two years: All which time he 
inhabited in and rented alſo the ſaid houſe in Stud/and— 
By the court: It hath been a queſtion, Whether two dif- 


them alone amounted to 101. a-year in value) ſhould make 


the ſame thing whether the taking was diſtinct or entire, or 
in one pariſh or two pariſhes. The ſettlement is in'th: 


the ability to rent a tenement of ſuch a value; which er. 
cludes the preſumption of his being likely to become 
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Wincheſter. Richard Gradidge, huſband of the pauper, 
rented a tenement of one Henry Warne in the pariſh of 
Hurſley for a year from Lady-day at 31. 108. a- year, but 
refided therein five or fix weeks only, and then quitted it, 
and tendred the key to the ſaid Henry Marne, which Warne 
refuſed to accept; whereupon Gradidge left it with a 
neighbour, before Midſummer. day then next, for the ſaid 
Warne to take it when he thought proper. On the ſaid 
Midſummer-day, Gradidge took a tenement in the pariſh of 
St. Maurice, at the rent of gl. a- year; and on the ſame 
day entered into poſſeſſion thereof, and reſided thereon 
above forty days, before the key in Hurſſey was received by 
the ſaid Warne, who did not accept it till the 16th of 
Auguſt following. It was objeQed, that although it be 
ſettled, that if a perſon rents a tenement in two different 
pariſhes, amounting to tol. a-year in the whole, he ſhall 
gain a ſettlement in that of the two pariſhes in which he 
reſides; yet ſtill, in order to gain a ſettlement, he ought 
to be the joint occupier of hoth tenements within the 
ſame period: Whereas here, the firſt contract was diſ- 
ſolved from Midſummer at leaſt, if not ſooner. 
lord took back the key on the 16th-of Auguſt, which re- 
lates back to the abandonment ſome time. before Midſum- 
mer. — But by the court: Here is a contract for a year in 
Hurfley not diſſolved; nor could it be diflolved : The land- 
lord refuſed to accept the key: And he did not receive it 
at laſt till the middle of Aug which was more, than 


40 days after hiring the ſecond tenement. Burr. Settl, 
Laf. 588. | | 


Under the yearly value of 107.7 If the tenant is under 101. 
a-year, the juſtices upon complaint within 4o days have 
power to remove the perfon coming there to relide; if it 
is not under 10l. a-year, they have no power to remove 
him; and continuing upon the ſame ynremovable for 40 
days, be thereby pains a {ct1lement. | 5 
Upon which it is obſervable, that the payment of the 
rent can be no matter of conſideration with regard to the 
ſettlement ; for the ſettlement is obtained before the rent 
becomes due: for the ſettlement is not ſuſpended as in 


Poor. (Settlement by rol. a-year;) 
E. 8G. 3. Se. Lawrence and St. Maurice both in 


The land- 


Of the yearly 
value of 101, 


the caſe of a hired ſervant, until be had ended his year; 


but ſo ſoon as he hath reſided 40 days, he is ſettled witli- 
out more; even as a ſervant hired for a year became Act- 
tled in 40 days, before the ſtatute of 8 C g . and as 
apprentices are ſtill ſettled in 40 days, without any regard 
to {erving out their time. And with reſpect to what ſhall 
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the value of 10 l. 
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Poor. (Settlement by x01. a- year.) 


be deemed a tenement of fol. a- year, fufficient to gain a 


| only 


ſertlement, it hath been adjudged. as follows: 

T. 3 G. South Sydenbam and Lamerton, Order ſpecially 
ſtated : A perſon took a leaſe of a tenement for gg years, 
determinable on three lives, and paid his fine, and the rent 
reſetved was but 51 but the real value was 13 l.—By the 
court: The quantity of the rent is not material, but the 
value of the tenement, It there be a leaſe of lands worth 
rol. a- year, and a fine be paid, and 208. only reſerved, it 
ntakes a ſettlement; ſo if no fine be paid, or no rent re- 
ſerved, yet if the tenement is worth 101. a- year, it makes 

a ſettlement; for the ſettlement depends on the value of 
he tenement, and not on the rent. 
Ser. 587. 

H. 13 C. 2. Sauthwald * * okesford, A perſon took 
an houſe at the yearly rent of 10, The landlord agreed 
to make new buildings; which improvements were never 
made. he houſe, without the improvements, was worth 
61. tos. a-year.— By the court, The ſeſſions muſt 
judge upon the facts; they haye ſtated that the agreement 
was for fol. a-year ; this is evidence of the value : but 
the juſtices bave a right to inquire into the real value; 
and they have expreſsly ſtated as a fact, that this houſe 
Was only of the value of 61, 10s. aryear; and the mere 
covenant to build, which covenant was never performed, 
cannot alter the caſe. Thercſore it was adjudged that this 
was no ſettlement. 2 Seff. C. 198. Ser. 57. Burr. Sell. 
Caf. 140, | 

T. 14 & 15 G. 2. Weſton and Bae Caſe ſpecially 
ſtated: A perſon took à farm at Kirton of 101. a-year, 


which had been let at that rent for five or fix years then 


laft paſt, but before that time was let at 71. a-year only. 
When he firſt took and entered thereon, he was not of 
ability to ſtock the ſame. Before his entry, he was told 
by the former tenant, thit his farm was too dear, To 
which he anſwered, That he did not regard the dearnels ; 
for as it was Tol. a-year it would gain him a ſettlement, 
and put an end to a diſpute there was between two towns 
about his ſettlement; but deſired the ſaid former tenant 
to take no notice thereof to any body. By the court: 
We are not to determine the matter upon the evidence 
given to the ſeſſions, but upon facts ſtated and adjudica- 
tions made by them, Here they have ſtated circumſtances; 
but they have not explicitly ſtated the real value, nor have 

they a: gy any fraud. The act requires the renting 3 


| Knemont of 


2. Se, C. 198, 


the n valye of. tol. "Chex ſtate, 15 
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he did take a tenement of 10l. a- year at Kirton. Indeed. | 
they add, that it had been let at 71. a-year formerly. | 
But it might be then worth more, or might have been | | 

1 afterwards improved; and it had for five or fix years lalk Al 
been let at 161, a- year. And the quantity o of his | 
ſtock doth not alter the value of the tenement, They alſo 


| ſtate a converſation between him and the former tenant, 10 

who told him it was too dear; to which he anſwered, That . 

he did it to gain a ſettlement. Yet they do not adjudge. | | 

that there was any fraud; nor do they ſtate that it was | i 

| under the value of fol. a-year, and the evidence rather | | 
proves it to be of that value. They muſt expreſsly ſtate | 


that it is fraudulent, or elſe we cannot take it to be ſo. 
And we mult take the caſe ſtated to be the whole caſe. 
Therefore it was adjudged, that hereby he gained a ſet- 1 
tlement at Kirton. 2 Seſſ. C. 141. Str. 1156. Burr. 1. | 
" 


Settl. Caf. 166. br 
H. 16 G. 3. K. and Bil/dale Kirkham in the north | 
riding of the county of York. Thomas Wilſon went from 4 
the pariſh of Biſſdale Kirkham to Bilſdale Weſſſide, and | Ke | 
there married Sarah the pauper, who then rented a tene- 1 
ment of 41. a-year, and he occupied the ſaid tenement | | 
with her during his life. He afterwards died, leaving the 14 
faid Sarah the pauper. Evidence was offered to prove this | | 4 
tenement at the time the man occupied it with his wife .." 
was worth 151. a-year, tho? let at no more than 41.—But 1 | 
the ſeſſions rejected this evidence, and determined on the þ Ms 
rent actually reſerved z which being under rol. a-year, 14 
they adjudged that the pauper was not ſettled in the pa- | | 1 
riſh of Bul/dale Weſtſide, by renting ſuch tenement.— By 1 
L. Mansfield : The juſtices have done wrong, in not re- [to 
ceiving the evidence of the value of the tenement beyond =. 
the rent paid. Every leaſe from year to year begins afreſh 7 14 
every year, and is in point of law a new demiſe. If the 
tenement was of the value of fol. a-year any year during | | 
the man's occupation of it, he will thereby gain a ſettle- | i | 
| 
( 
/ 
| 


— a 


D n 


. 
— e 


n 


ment. The caſe was ſent back to the ſeſſionꝭ to receive 

evidence of the value. Which being certified as above, 

the court held it a good ſettlement. AM. S. 8 
E. 26 G. 3, * and Woodland. Two juſtices Renting toL as. 

removed Thomas Guſwell and his wife and children from year without 

Aſnburton.to Woodland. The ſeſſions confirmed the order, focking.it 

and ſtated the following caſe : That the pauper was a day- * 


g lent. : 1 
e labourer and ſettled in Woodland. That he rented a cot- 5 | | 
þ houſe at 1]. 128, per ann. in 4/bburton where he reſided : ot 
a! | 


That while he ſo rented it, about October 1782, he took a 4 
| 1 Uu 4 | . Meadow t 
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Poor. 4 (Settlement by 100. a- car.) 


meadow. For one year in Woodland, at the rent of ten gui 
tieas, of one Northeote, who rented the ſame, together with 
other lands of Mrs. Taylor. That the pauper did not flock 


t at all, but at Chr ms let the graſs for three guineas to 


Ed. Barter (without the privity of the ſaid Northcete) 
until Lady-day 2 % who ſtocked it and paid the rent 
to the pauper. That the pauper after that (but not on 
the ſame day) paid Northebte five guineas for half a year's 
rent. That there were ſeveral perſons wl:o offered to 
take the graſs of the pauper before he let it to Barter, 
That the pauper let the ſhred or mow to the ſaid North- 
cote for five guineas, and the aſter-graſs for two guineas. - 
That at the end, when they ſettled accounts, the pauper 
recelvedtwoguineas, the balance between them, after allow- 
ing five guineas for the half year's rent then dye, North. 


tt did not apply to the pauper to take the ground, but 


the pauper to him, and he readily truſted him, aſſigning 
as reaſons, that he believed him to be an honeſt man, tho' 
a day-labourer ; and that he had heard juſt before he let 


him the ground, that the pauper had received a legacy 


equal to the year's rent. That Northcote frequently made 
a practice to take gtound and let it out again in parcels. 
That three years previous to the taking the ſaid ground, 
the pauper received relief from Moodland on account of 
ſickneſs; and about half à year after the expiration of the 
term for which he took this ground, his wife received re- 
lief from Woodland, he being fick in Exeter hoſpital. That 
he made a freſh agreement for taking another field of 
Northcote of 131. per ann. on the morning of the day he 
was examined before the juſtices touching his ſettlement, 
The ſeſſions were unanimouſly of opinion, That the ſaid 
taking of the faid field was fraudulent. Clapp, in ſuppott 
of he order, ſaid, That fraud is a fat, and not an infer- 
ence of law; and where the ſeſſions have expreſsly found 
fraud from the evidence, this court will not draw a dif- 
ferent concluſion, even tho' the caſe ſtate all the facts 
e ; and cited K. and St. Nicholas in Harwich; and 

e ſajd there was a diſtinction between this caſe and K. v. 
Tedford, which was merely a conſtruction under the 96.1. 
whether the purchaſe was fraudulently made to de feat the 
act; that was held not to be a fraud in point of law ; but 
here, if the court overrule the deciſion of the juſtices, 
they muſt find no fraud in point of fa. Here the only 

art of the caſe on which*the other fide can rely, is the 
Evidence of Northcore : The juſtices could never intend to 


7. "ſtate Northcote's Os for letting this tenement, as fact; 


for 


= 


Llandvenas (5). 
court Tha they did not think it neceſſary in this caſe to 


| Poor. Gettlement by 10l. a- year.) 


for they could not adjudge it to he a fraudulent taking, 
when the reaſons aſſigned for ſuch taking, admitting them 
to be facts, would negative it. This there fore being only 
evidence mult be rejected; and on the reſt of the caſe the 
court will ſee no reaſon to 'overthrow the deciſion of the 
ſeſſions. ——Fanſhawo, contra, contended, that where the 


felons only find fraud generally, this court is bound by ſuch 


finding; but whenever the ſeſſions ſtate facts fully and 
particularly from whence they infer fraud, it is the pro- 
vince of this court to draw their own concluſions from 


_ thoſe facts, without having regard to the adjudication of 
che court below; and cited K. v. Tedford (a). The only 
- queſtion then is, Whether all the facts are fully before 


the court; which muſt be taken for granted; and if ſo, 
Whether the court will not ſay, that the concluſion which 
the ſeſſions have drawn is wrong ? Whatever might have 
formerly been the cuſtom, it is the practice of the ſeſſions 
now to ſtate evidence at well as facts, and this court will 
form their judgment from both. Then taking the whole 
of this caſe together, it is impoſſible to ſupport the de- 
cifon of the ſeſſions. It is ſtated that this man had cre- 


dit in the pariſh for ten guineas a- year; it was ſo notorious 


that he was the real tenant, that ſeveral perſons applied 


to him to take the winter-graſs, and one actually took it 


of him. The evidence does not ſtate any conſpiracy ; it 
was a fair under-letting, and the mere circumſtance of its 
being under-let affords no preſumption of fraud. K. v. 

Wi 1er J. delivered the opinion of the 


give an abſolute opinion upon the general queſtion, Whe- 
ther, when the ſeſſions have ſtated all the facts particularly, 
and drawn a concluſion of fraud from thoſe facts, this 
court have a right to examine into the propriety of ſuch 


concluſion; becauſe they were all of opinion, that the 


concluſion of the juſtices upon the facts ſtated, hat it was 


a fraudulent taking, was right. Order of ſeſſions affirmed. 
Durnf. and' Eaſt, 201. 


M. 32 G. 3. KX. v. Llanwiniej in Carmarthenſhire. The 
court ſaid, That when the ſeſſions draw the concluſion, 


and expreſsly ſtate that the tahing as 6 it is de- 


cilive,  Durnf. and Eaft, 4 V. 437. 
M. 27 G. 3. Bedworth and Fillenglny, Two juſtices 
rand Mary Watſon widow, and her five children, from 
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666 Poor. (Settlement by r0 l. a-year.) 
year, altho' a = Bedworth to Fillongley. The ſeſſions confirmed the order, 
part thereof is and ſtated the following caſe : That John Watſen, late 
ep a . huſband of the pauper, rented a farm of yol. a- year at 
fetlement. © Fillongley, and being diſtrained on for rent, his brother 
purchaſed for him out of the diſtreſs two cows and three 
ſheep, with which he came to Bedworth about Lady. day 

1783, where he took a houſe and land of 81. a- year rent, 
and reſided thereon about three years; during which time 
the rent was paid thus, (viz.) the firſt half year by him- 
ſelf, the ſecond half year by the pariſh of Fillongley, the 
third half year by himſelf, and the fourth by diſtreſs : 
That about the ſaid Lady-day 1783, Thomas Watſon, in a 
converſation with his brother 7h Watfon, concerning 
his family and poverty, ſaid, „I am ſorry for your family, 
and therefore I will give you a cloſe in Alley (an adjoin- 
ing-pariſh) containing about four acres, to enjoy as long 
as I pleaſe, and to take it again when I pleaſe, and you 
ſhall pay nothing for it?“ John enjoyed the ſaid cloſe, 
which was worth 21. 108. a-year, for three years, during 
which time his'brother Thomas paid both the land-tax and 
poor rates for the ſame ; and all the tillage was done by 
* the ſervants and horſes of T homas, and they alſo got in the 
harveſt : That one year the ſaid cloſe was ſown with John's 
wheat procured by the gleanings of his family; and in 
the laſt year the ſame was ſown with Thomas's corn, at 
whoſe expence the crops of the ſaid corn were carried to 
obn's houſe : That the-cattle of Thomas were nevef put 
into the ſaid cloſe, except for tilling the land; but that 
the cattle of John were upon the faid cloſe during the 
time he ſo enjoyed it. Aſaburſt J. In all cafes upon 
fettlement law, it is the ſafeſt way to adhere to the words 
of the act; now. taking it upon the words, nothing can 
be more clear; they are that it ſhall and may be lawful 
upon complaint made by the churchwardens, &c. within 
40 days after any perſon or per/ons coming to ſeitle as afore- 
faid in any tenement unden the yearly value of 101, for any 
two : juſtices, &c. of the diviſion where any perſon or 
perſons that are likely to be chargeable: to the pariſh ſhall 
come to inhabit, by warrant to remove, &c.” The act 
does not ſay any thing abqut ability; that is not the crite- 
on. And if the party comes to refide upon a tenement of 
fol. a-year, he cannot be removed, and then he gains a ſet- 
tlement by 40 days' reſidence. But if ability, or rather 
confidence, were tobe taken into conſideration; according 
to the caſe reported in Strange ; yet if a man has ſufficient 


credit and confidenge repoſed in him by another, as 1 2 
| . . trulte 


Poor. (Settlement by 10l. a- year.) 
truſted with a tenement of 101. a- year value, even out of 

charity, it is ſufficient to anſwer the intent of the ſtatute, 
becauſe ſuch an one is not likely to become chargeable. 
Therefore neither upon the words, nor the meaning of 
the act, was this man removable, and fo he gained a ſet- 


tlement.—— Buller J. It is admitted that this is the firſt 
caſe which has come directly before the court for a con- 


ſtruction on this part of the ſtatute. Now the words of 


the act cannot admit of a doubt. They only ſpeak of 
perſons coming to /ettle in a tenement of ro]. a- year, who 
cannot be removed. As to the queſtion of fraud, I feel 
no force in that, becauſe that queſtion is open to the ſeſ- 
ſions in every caſe as it ariſes. Beſides, it is the peculiar 
juriſdiction of the juſtices, and not of this court, to ſay, 


Whether the particular caſe be fraudulent or not; if they 


do not adjudge it to be fraudulent, it is not competent 
for this court to ſay that it is. I doubt whether in this 
caſe the order of ſeſſions might not be founded on the 


idea, that it was fraudulent. If they had ſaid fo, we 


ſhould not have differed from them, but they have not 
found it fo. Next, as to the queſtion of ability: It ſeems 

to me that this idea is founded chiefly on the words of 
' South Sydenham and Lamerton (a); but the words, if atten- 
tively confidered, will not warrant the conſtruction put 
upon them; for the credit which he has is only for the 
rent he has to pay, but that is only as between him and 


the landlord ; the credit is given by the landlord. L. Ch. 


J. Parker firſt f-ys, If a man hires a houſe at a ſmall 
rent, and pays a fine, yet if the houſe is worth. 1ol. per 
ann. it makes a ſettlement, for the fettlement depends on 
the value of the tenement, not on the rent,” Then in- 
deed he uſes theſe words, „the reaſon of this ſtatute is 
this; that the man who is intruſted with a tenement 
worth 10 l. a-year, is of ſuch credit, and muſt have ſuch 
a ſtock, as makes him not likely to become chargeable to 


the pariſh.” ——Zyre J. took it to be within the letter 


and intent of the law, that a man who is capable of rent- 
ing a tenement of 101. a- year ſhould be ſettled in that pa- 
riſh.“ It is clear that they applied this reaſoning to the 
perſons mentioned in the former part of the act, to ſhew 
that that caſe did not come within the deſcription: And 
this is put out of doubt by what Pratt J. ſays; The mif- 
chief recited by the ſtatute, and intended to be prevented, 


th * = 
r L — 


(a) Aut, this ſame tile. 


W 
—_— 


* 


- 
. 

* 
— 2—2—— > —— 


Pg — . 4 . Py 


- — 4 _ 422< — = 
* — — 3 2 
— — - py — — — — — 
a © * 1 
— — — 
— CEEEETL.. —e 2 


— 
1 > 2 


— — 


— — 
22 2 — — 


— — _ = 
— — 4 =_ 


— 
r 


— 2 Wn 


. 


2 £ = un. EY ads } ac 


l ; 
| 
1 
N " 
14 U 
1 
fi 
n .* 
# : 
i 
N | 
} 
49 
19 N b 
0 
1 
114 
1 
174 ts 
Wa 17 
* * * 
4 1 * 3 
: 7 
14 
l "1 
4 : 4 ; 
5 : 
' = 
4] 
* 
* + 
19 * 
N 
! _ 
l 5 N 
Fr A 
þ 
"pt 
4 
Nl 
8 + 
42 
|: 
” 
Mal 
oy b 
if 1 
1 N 
4 
* uf 
l p 1 
" 


13 


+ A 
—# 
— — 


| Renting 161. 


2-year zointly 
gains no ſottle- 


ment. 


Door. (Settlement by rol. a-year.) 
is, vagrancy of peer perſons who uſed to come into pariſhes 
| where there was the beſt ſtock ; and the ſtatute deſcribes 


were then ſpeaking; they were ſpeaking of a caſe where 
| ſaid in the concluſion of the caſe ; where deſcribing the 
no ſuch words in the act; but if we have recourſe to the 


only to be conſidered as particular inflances of perſons who 
deſcription of perſons in the preamble of the act. But one 


the act. It has been contended that the pauper never had 


Durmnf. and Eaft, 458. 


who are intended by thoſe poor, (iz. ) ſuch perſons as are 
not capable of hiring a tenement of 101. a-year.” Now it is 
material to conſider, what was the caſe on which the court 


the taking was of more than 101. per ann. therefore theſe 
expreſſions only relate to cafes of above 101. per ann. and 
are to be applied to the caſe then before them, and are not 
applicable to any caſe where the' renting is not more than 
io]. per ann. This is more, deciſive on. account of what is 


oor perſons whom the act intended to exclude from gain- 
ing ſettlements, Pratt J. ſays, „ ſuch perſons as are not 
capable of hiring a tenement of 10l. a- year.“ There are 


preamble, it ſpeaks of rogues and vagrants, and perſons 
who are burthenſome to the pariſh: Theſe . are 

the perſons of whom the ſtatute ſpeaks as likely to become 
3 and therefore the expreſſions in that.cale are 


from their ſituation in life were not likely to fall within the 


who is ſettled on a tenement of 101. a year is not within 
the tenement; but it is impoſſible for us to ſay ſo, after 
the juſtices have ſtated that he had it under an. agreement, 
which, made him tenant at will ; for What is to become of 
the eſtate aſter he had ſown it with corn ? Its being gained 
by gleaning is not material, for ſuppoſing he had ſtolen it, 
it would have been juſt the ſame, he would have been en- 
titled to the growing crop: He was then in poſſeſſion of a 
tenement of 101. a-year, and could not have been turned 
out by his brother, therefore this is a ſuſſicient taking of a 
tenement within the ſtatute. Order of le thons quaſhed. 


With reſpect to the taking or occupying a tenement. 
jointly, it has been determined as follows: 
M. 25 C. 2. Marden and Barham, 'I'wo 88 joint- 
ly hired a houſe and land at Marden for 161. a-year, and 
jointly occupied the houſe and tilled the land for the ſaid 
year, and jointly paid the rent, that is, each the like ſum. 
it t was urged that this gained no ſettlement to either of 
them. . And a caſe was eite, between Croft and Gain- 
ford at Durbam aſſizes 1733, which was a joint taking of 
| 25 a-year, each pay ing ſeparately, the landlord not car- 


ing 


" * . | 
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ing to let to either ſingly. And the two judges (L. Ch. J. 
Eyre ind Reeves) to whom it was referred, held it no 
\ ſettlement ; becauſe the ſtatute requires the perſon's taking 
{tenement of ol. a- year value: Whereas this practice of 
calling in a partner in the taking would, if admitted equi- 
_ valent to a ſole taking, evade and fruſtrate the ſtatute, and 
let in an indefinite number of families all to be ſettled upon 
one tenement of 10l. a-year value. On the contrary, it 
was argued, that each was legally tenant of the whote, 
both being liable to the landlord for the whole rent. 3 
By the court: This was not ſufficient to gain a ſettle- 
ment. Whatever remedy the landlord might have againſt 
the occupiers of the land for his rent, the act of parlia- 
ment in the prefent caſe confiders only the right; which 
clearly is but to one half, and that half doth not amount 
to the value of 10l. a- year. Burr. Settl. Caf. 311. 


Guffkyns the pauper, together with John Goodwin his fa- 
ther-in-law, rented a tenement at Duns Tew at 811. a- 
year, as partners; and lived there 12 years. And being 
about to leave Duns Tew, Goodwin alone went to Mr. 
Keck's agent at Little Te, and took a farm of 521. a- 
year, for 4 years. After the ſaid taking, and before the 
farm was entered upon, Gu, inquired of Goodwin, 
Whether he depended upon his going with him to Little 
Tew? To which Goodwin replied, that he did; for he 
could not go without him. They both removed from 
Duns Tew to Little Texv, with their whole joint ſtock, to 
the value of more than loo l.; and managed the farm 
together for 7 years, both of them refiding thereon. Mr. 
Keck gave his receipts for the rent to Goodwin only; and 
once, when Mr. Keck diſtrained for rent, the diſtreſs was 
made upon the ſtock, which Mr. Keck fuppofed to be 
Goodwwin's only; and Goodwin alone gave a bill of ſale of 
the ftockz and Gyfkyns then ſtood by without inter- 
poling. At the end of 7 years, juſt before the order of 
removal was made, Guftyns went off from the farm, 
and Goodwin took the whole ſtock, allowing GE 621. 
for his moicty thereof. It was adjudged by the juſtices, 
that this being not a joint hiring, but a taking by Good- 
win only, Guff tyns the pauper did not hereby gain a ſettle- 
ment. On removal of this cauſe into the court of king's 
bench, it was obſerved by the court, that the words of the 
ſtatute are, coming to ſettle in any tenement under the yearly 
value of 101, That the agreement between the two 
farmers was, to occupy jointly, with a joint ſtock : * 
er | 32> BIG -- 


„ 


T. 29& 30G. 2. Little Tew and Duns Tew. Richard Renting jointly 


$2 1. a-year 
gains a ſettle. 
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the caſe doth not turn only upon the credit given to the 
tenant by the landlord, but upon the credit given by 


' the legiſlature to a man able to ſtock a farm of ſuch a 


value: A tenant may let the whole, or even ſubdivide it 


out to under-tenants, who may thereby gain a ſettlement, 


if the tenement be above 101. a-year. And where is the 
difference between the original tenant's letting out-part, 
and his taking in a partner ? And after having taken 


time to conſider of it, the reſolution of the court was, 
that Guffkyns gained a ſettlement in Little Tew, For, 


being taken in partner by Goodwin, he is to be conſidered 
as having an intereſt in the farm, at leaſt as tenant at 
will to Goodwin of the moiety of a farm worth 521. a-year 
for the whole of. it, and conſequently his moiety above 
101. a- year. A tenancy at will, even in the-caſe of a 
certificate-perſon, is ſufficient to gain a ſettlement, as was 
determined in the caſe of Cranley and St. Mary's Guild- 


ford, H. 8 G. Burr. Settl. Caf. 398. 


Being joint 
partner with a 

| perſon at a farm 
af 1761. a-year, 
gains a ſettle» 
ment. 


K 36 G. 3. K. v. Seamer, fobhn Yates and his wife 
and family were removed from Eaſt Haſlerton to Stamer, 
the ſeſſions confirmed the order, and ſtated the following 
caſe: T. Yates brother of the pauper took a farm of Sir 
G. Sykes Bart. at E. Haſterton at 176l. a- year. Fohn re- 
ſided with him upon the farm, they having agreed to be 


joint partners in the ſtock and farm previous to Thomas's 


taking it, but %u did not conſider himſelf as tenant to 
Sir C. Sykes. John advanced 1201. towards the ſtock 
and farm. Thomas was the only perſon rated in the pa- 
Tiſh rates, though John ſaid he conceived himſelf anſwer- 


able for the payment of his part, and to pay intereſt ac- 


place. 


Renting one 
entire tenement, - 


and jointly part 
of another. 


cordingly. After 7 months they parted; there was, no 
account of receipts and diſburſements. Upon parting it 
was agreed, ms Jo was to allow 201. out of what he 
had advanced, and to be repaid the remainder, which took 


The court, without argument, were of opinion, 
that this caſe was governed, by the above caſe of Litile 


Teu and Duns Tew. And L. Kenyon Ch. J. added, that 


whether the pauper was conſidered as a joint tenant with 
his brother, or as under-tenant, he equally gained a ſet- 
tlement in E. Haſlerton. Both orders quaſhed. Durnf. 
and Zo, & V.gtae GE. | 7 

E. 33 G. 2. Kniveton and Tifjington, The pauper [aac 
IWibberley, being ſettled at Ti ington, took a farm in Knive- 
ton of 81. a- year; and alſo at the ſame place, jointly with 


one Thomas Hill, took another farm of 31. 158. a-year, 


and at the taking of the ſaid farm of 31, 15 8. it was agreed 
7. Woo 67 2 e . between 


* 


— 
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between the ſaid Jaac Wibberley and Thomas Hill, that 
Thomas Hill ſhould have and take one half of the corn and 
hay of the ſaid 31. 15s. farm; and that the ſaid Taac 
Wibberley, after that the ſaid Thomas Hill had taken and 
carried away his half part of the ſaid corn and hay, 
ſhould have the whole farm of 31. 158. till Lady-day fol- 
lowing, paying to the ſaid Thomas Hill 48. for the ſaid 
Hill's thare of the ſaid farm. The queſtion was, Whe- 
ther this was a tenement of the yearly value of 101.? 
The counſel for the pariſh of Ti//ington argued, that Wib- 
berley the pauper was liable (as being joint tenant with _ 
Hill) to anſwer for and pay the whole 31. 158.; and 
moreover, that he was ſole tenant of that farm ſor and 
during the laſt, half year; or, even taking it at the 
ſtricteſt, that he was really and properly to pay 161. 18. 6d. 
a-year; for. he is to pay 81. and half of 31. 158. (which 
is 11. 178. 6d.), and 4s. more for the laft half year, 
which is in all 10l. 1s. 6d.—But the court unanimouſly 
held, That this tenement, thus rented in Kniveton, was 
under the yearly value of 101. The act fixes the value at 
iol. And the value mult be eſtimated by the rent, and 
always is taken to be according to the rent. And here 
the rent is 81. a-year, and the half of 31. 158. ; which two : 
rents taken together do not amount to 101, Indeed, he | 
was to pay Hl 45. for the advantage he was to have, 
after the crop was off: But an agreement of this fort, 
between the two joint tenants, cannot be conlidered as a 
rent. Burr. Settl. Caf. 499. a | | 
T. 13 G. 3. Awreand Newnham. The pauper Hath- Renting a farm 
away Danton, and one Richard Mann his wife's father, % 2 . 
jointly rented and occupied an eſtate at Newnham of 801. Nee 
a- year, for three years. The ſaid Richard Mann dying jointly with an- 
about the end of that time, the ſaid Denton ſoon afterwards other perſon, 


did alone take a houſe of one Richard J/hite at Awre, dende Previat 


* gaining a ſetile- 
of the yearly rent of 31. and another eſtate conſiſting ment. 


of lands of one ohn Serjeant at Awre aforeſaid, at the 
yearly rent of 8]. The ſaid Richard Mann leaving a wi- 
dow, and ſhe and the ſaid IJ lenton being upon the death of 
the ſaid Richard Mann jointly poſſeſſed of the remainder of 
the ſtock which had been on the eſtate at Newnham, they 
the ſaid Hathaway Denton and the ſaid widow went and 
lived at the ſaid houſe at Aure, and jointly occupied that 
houſe and the ſaid eſtate of 81. a-year, for one year, the 
| ſock on the ſaid houſe and eſtate being partly the pro- 
perty of the ſaid Denton, and the other part the property 
of the ſaid widow ; and ſometimes one of them ſold ſome 
. e paart 
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part of the ſaid ſtock, and received the money for the 
ſame; and at other times, the other of them ſold other 
3 | parts of the ſaid ſtock, and received the money for the 
fame: And at the time of taking the ſaid tenements by 
Denton, neither the ſaid Richard White nor the ſaid John 
Serjeant knew of any connection ſubſiſting between the ſaid 
Dentan and the ſaid widow, A moiety of the ſtock was 
| | more than ſuſficient to ſtock the ſaid houſe and farm. It 
| | was argued, that Denton did not gain a ſettlement in Azore; 
| for though he had taken 11 l. a- year, yet he came to ſettle 
upon only the half of 111. a-year. And it appears upon 
the whole that he never took 111. a-year for himſelf. It 
was admitted, that if the whole taking had been 20 l. 
a-year or upwards, then indeed each joint taker would 
have gained a ſettlement : But as the whole in the preſent 
caſe amounted only to 111. each muſt be conſidered as 
coming to ſettle upon only the half of 111. Conſe- 
quently, this man's ſettlement in Næunbam remained, as 
he gained none in Awre by coming to ſettle on a tene- 
ment under the yearly value of 10l. Unto which it 
was anſwered, that the criterion of being likely or not 
2 likely to become chargeable is, the having credit to take 
a leaſe of a tenement of that value. A perſon fit to be 
truſted with renting a tenement of 101. a- year, is ſup- 
PRE not likely to become chargeable to the pariſh. 
ere the pauper alone made the application to take the 
tenements; and he alone was perſonally reſponſible for 
the rent. (L. Mansfield was not in court.) The other 
three judges declared themſelves. all thoroughly fatisfied, 
that the ſettlement was in Awre; Mr. J. Aſn obſerved, 
that if two perſons jointly take a tenement of leſs annual 
value than 201. this will not gain a ſettlement to either 
of them. But a man who takes more than 10l. in yearly 
value, may let part of it to under- tenants :; And this will 
not deſtroy his ſettlement, though it will not gain one to 
ſuch under-tenants, who pay him leſs than 10 l. a-year, 
as was determined in the following caſe of Llandverras. 
This woman, the widow Mann, was in the nature of 
an under-tenant to the pauper. The pauper had the 
credit of taking the tenement. He alone took the houſe, 
and likewiſe the lands. Neither of the landlords knew 
of any connection between the widow and him: and he 
only was perſonally reſponſible for the rent. They were 
not partners in taking the tenement, though they were 
joint occupiers of it. She would gain no ſettlement by 
merely being a joint occupier, without having been con- 
TIA 6 | 1 cerned 
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cerned in taking it. Nor ſhall the perſon who alone took 
it loſe his ſettlement by letting in a joint occupier. - Burr, 
Setil. Caſe 756. 

. 7 G. 3. Llandverrasand Northop. Evan Hughes, 
father of the pauper, rented a tenement of 101. a. year, 
and paid the rent to the landlord, He lived for above 40 
days in a part of it, which part was of the value of 40s. 
only. And immediately after his taking the tenement, he 
let the reſidue thereof to under-tenants, without reſiding 
thereupon at all himſelf, It was argued, that being liable 
only to the rent did not gain him a ſettlement. He muſk 
occupy as well as take a tenement of fol. a-year value, 
and he ought to occupy the whole 101. a-year; other- 
wiſe, many different poor families might be introduced into 
a pariſh upon one ſuch taking. It would quite evade the 
20 if the mere taking of a tenement would do; for then 
one would gain a ſettlement by taking, and another by oc- 


cupying the ſame tenement. — By the court: In caſe of 
a groſs fraud, the ſeſſions no doubt would find it fo, and 


the ſettlement would be void. But no fraud being found, 
there is no doubt upon the law of the caſe, but that Hughes 
was the tenant and liable to the rent, and had credit for the 
whole; and therefore he is as much ſettled as if he had 
rented a tenement of 101. a-year, and let lodgings, The 
act doth not require a perſon renting a tenement of 101, 
a- year to occupy it; it is enough if he rents it, and 
reſides 340 days in the pariſh, The ground the act goes 


upon, is a perſon's kaving credit ſufficient to hire a tene- 


ment of that value. This man appears to have had ſuch 
credit. The under-tenants. do not take a tenement 
of the yearly value of 10l.; therefore they do not hereby 
gain a ſettlement. Burr. Settl. Caf. 571. Black. Rep. 


603. 

| Bat if a leaſe or intereſt in a tenement under 10). a- 
year, devolves upon a perſon by executorſhip or other act 
of law, this is not within the ſtatute, as taking a leaſe of 
a tenement z, but ſuch perſon continuing upon the tene- 
ment 40 days irremovable, thereby gains a ſettlement. 
As in the caſe of Uttoxeter and Marchington Woodlands, T. 
5 G. 3. The pauper, William Gilbert, was ſettled at Uttox- 


eter. His mother rented and reiided upon a farm of 221, 


a-year at Marchington Woodlands; whigh ſhe deviſed to her 
five children, and made the pauper and her three other 
fons executors of her will, and died. The pauper alone 
proved the will, and entered as her executor, and reſided 


don the farm 12 or 13 weeks. He afterwards returned 
Vor. III. X x to 
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Renting 10 l. a- 
year, although 
part of it is let 
off to under- te- 
nants, gains a 
ſettlement. 


Coming to a te- INN 
nement by exe- 1 
cutorſhip althoꝰ 3 
under 101, a- 1 | ll 
year gains a ſet · If 
tlement. 1 i 


The executor to 
a tenant of an 
eſtate under 10l. 
a-year, gains a 
ſettlement by 40 
days' refidence, 
although he do 
not prove the 
will, 


years ; but he did not prove the will till three days previous 
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to Uttoxeter but continued to go over to Marchington 
Woodlands to give directions from time to time, and had a 


ſervant upon the farm till the Lach- day following. The 
123 was, Whether he hereby gained à ſettlement at 


archington Woodlands ? It was objected, that a perſon 
ought to come to the tenement by a leaſe or ſome contract 
with the owner. But an executor is not anſwerable per- 
ſonally and in his own property to the landlord; he is 
under no contract with him; nor is here a ſufficient re- 


ſidence. He ſtayed no longer than his truſt of executor- 


ſhip required. He never meant it for a reſidence, It is 


like the Scarborough caſe between Elvetham and Alton ; 


which was only a caſual reſidence. Beſides the value is 
not ſufficient z for he was only entitled to a joint intereſt 
in 221. a-year, with three or four other perſons. So that 
his ſhare is nothing like 101. a-year. And his proving 
the will makes no difference; for the other three executors 
are equally entitled, and may -prove the will as well as 
him.—By the court: It is very true, that a ſhare not 
amounting to 10l. a-year, of a tenement of above 10l. a- 
year in value, will not do. But here he has a right as 
executor. 'The value thereof is totally immaterial z be- 
cauſe, by common law, no perſon can be removed from 
his own. And one who has a right to reſide irremoveably, 
doth thereby gain a ſettlement if he reſides 40 days. Burr. 
Settl. Caſ. 538. 

E. 35 G. 3. X. v. Stone. Two juſtices removed E. Sym: 


from Salt and Enſon to Stone in Staffordſhire. The ſeſhons 


confirmed the order, and ſtated the following caſe: That 
the pauper was ſettled in Stone 5 that he went to live with 
his father-in-law, E. Bentley, in Salt and Enſon, who 
rented from year to year a cottage and about fix acres of 
land, under the yearly value of 1ol. Bentley died, and by 
his will gave all his perſonal eſtate and effects to the pau- 
per in truſt, that he would allow the teſtator's wife a ſuf- 
ficient maintenance thereout during her life; and, at her 
deceaſe, his perſonal eſtate and effects ſhould be divided 


amongſt his (the teſtator's) five children, the pauper's 


wife being one; and he appointed the pauper ſole exe- 
cutor of his will. Upon the teſtator's deceaſe, the pauper 
poſſeſſed himſelf of all his perſonal eſtate and effects, and 
continued in poſſeſſion of the cottage and lands, without 
coming to any agreement with the landlord, buying and 
ſelling every thing, paying the rent, and maintaining the 
widow until his removal, which was upwards of three 


to 


to his removal.— L. Kenyon Ch. J. I cannot diſtinguiſh 
this caſe from Murſley v. Grandborough (a), and the other 
caſes in which it has been held that an executor or deviſee 
of a leaſehold eſtate, of leſs value than 101. a-year, gains 
a ſettlement by reſiding upon it for 40 days. It is ſaid, 
however, that this pauper was a mere truſtee : but no one 
had a right to take the eſtate from him ; he took it liable 
to all the teſtator's debts, and the creditors would have 
had a right to call on him for payment of their debts, 
before he made any diſtribution of the teſtator's property 
under the will. In fact, the pauper reſided on this eſtate 
for more than 40 days; and the eſtabliſhed rule, which we 
ought to preſerve with anxiety, is, that though a perſon 
cannot acquire a ſettlement, by a purchaſe, for leſs than 
3ol. paid, yet if he take ſuch eſtate by deviſe, he may; ſo, 
thought he cannot gain a ſettlement by renting a tenement 
of leſs value than 10l. a-year, yet if ſuch an eſtate devolve 
on him by operation of law, he may gain a ſettlement by 
40 days? reſidence on it. The diſtinction taken between a 
tenant from year to year and a tenant for a term of years, 
is rather a diſtinction in words than in ſubſtance. A 
tenant from year to year is entitled to eſtovers, and the 
ſame advantages as a tenant for a term of years. In truth, 
he is a tenant from year to year as long as both parties 
pleaſe. And conſidering how many large eſtates are 
held by this tenure, it would be dangerous to ſay, that 
the term ceaſed at the end of the year, becauſe then the 
landlord might loſe his right of diſtreſs. Although on my 
firſt reading this - caſe, it ſtruck me as a very minute 
intereſt to confer a ſettlement ; on conſideration, I am 
ſatisfied that we cannot, without overturning a variety of 
caſes, determine that the pauper did not gain a ſettlement 


opinions to the ſame effect. Both orders quaſhed. Durnf. 
and Eaſt, 6 V. 295. 

E. 31 G. 3. K. v. Netberſeal. Thomas Taylor and his 
wiſe and children were removed from Finderne to Nether- 
ſeal. The ſeſſions confirmed the order, and ſtated the 
following caſe : That the pauper being ſettled in Nether- 
ſeal, married the daughter of 7. Shipman of Finderne, who 
rented and lived upon a tenement there of the yearly 
value of 111. The pauper and his wife continued to live 
in the family of Shipman until his death, which happened 
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(a) 1 Str. 97. Fol, Inoue by eſtate. 
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by reſiding on it for 40 days. The other judges gave their 


Coming to a te- 
nement by exe. 
cutorſhip, and 
refiding thereon 
40 days, altho” 
the will be never 
proved, gains a 


ſettlement. 
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about two years after the pauper's marriage. Shipman 
made a will, and, after bequeathing to his fon and an un- 
married daughter 5s. each, gave the pauper's wife all the 
| reſt of his property and ſtock upon his tenement, of the 
value of upwards of 4ol. and appointed her executrix of 
his will. 'The pauper poſſeſſed himſelf of this property, 
and paid the above legacies about a year after Shipmanr's 
death. The pauper's children got the will out of a box 
and tore it to pieces. The pauper never proved the will 
on account of the expence, but continued with his wife 
the executrix to occupy the tenement in Finderne, from the 
deceaſe of Shipman on the gth of Nev. 1774, until the 
Lady-day following, and paid the rent for the fame. —— 
L. Kenyon Ch. J. thought if the queſtion had depended on 
the title the pauper claimed under the will, it would not 
have been ſufficient to give a ſettlement (a). But it being 
{tated that the pauper reſided for more than 40 days on a 
tenement of more than the yearly value of 10l. for which 
he paid rent; although it was ſaid that he might have been 
turned out of poſſeſſion by fome other perſ 
ſuperior right; but it was not ſuggeſted who had any bet- 
ter title; and the landlord who received the rent could 
not turn him out. Aſhhurſt J. In order to aequire a 
ſettlement by taking a tenement of 101. a-year, it is not 
abſolutely neceſſary that there ſhould be an expreſs con- 
tract for the tenement ;. it is ſufficient if the tenant reſide 
'» qo days on a tenement of ſuch a value with the permiſſion 
and conſent of the landlord; for in ſuch cafe the law im- 
plies a contract. — Buller J. Suppoſing there were no 


of the pauper's wife's father, were the pauper's wife an 
her brother and filter; and if it were neceſſary to go be- 
yond the implied contract between the landlord and the 
pauper, here is ſufficient evidence to ſhew that all the 
parties intereſted conſented to the pauper's continuing in 
poſſeſſion of theſe premiſes; for tite other ſon and daugh- 
ter received 58. each, in lieu of all their right and claim to 
their father's property. Therefore all the parties intereſted 
agreed to this occupation by the pauper; and conſequently 
there is no pretence to ſay that this was a holding by 
wrong.——Gry/e J. of the ſame opinion. Both orders 
quaſhed. Durnf. and Eaſt, 4 V. 258. 
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ment. The criterion, which is the ability of a perſon to 4 


rent is not material, but the value. And we are concluded 7 
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It is obſervable, that the ſtatute doth not ſay for what Kenting a tene- 
time he ſhall rent the tenement, but only of what value it ment for leſs. | 
ſhall be by the year. And in the caſe of Gratzich and * heat. | 
Shen/lone, E. 32 C. 2. a perſon took an houſe of 30s. a- | 
year, in the pariſh of Gratwich; and 23 acres of land in 1 
the pariſh of King's Bromley, for the growing of potatoes, Fl 
from Candelmas to Michaelmes, being 8 months for 111, ; 1 
and lodged the laſt 40 days before Michae/mas in the pariſh 


of King's Bromley. It appeared that he took them bona fide, li | 
and without any deſign of fraudulently obtaining a ſettle- 


ſettlement thereby in the ſaid pariſh of King's Bromley. 
Burr. Settl. Caf. 474. — > | 

H. 6 G. 3. Staunton under Barden and Uleſcroft. The 
pauper William Harriſon took a tenement from iſt June till 
Lady-day following, for 26 guineas, which he occupied ac- | 
cordingly, and paid the rent. 'The queſtion was, Whether 4 
by continuing upon this tenement for 40 days unremove- j 
able, he thereby gained a ſettlement? And by the court, - 
clearly, he did. Burr. Settl. Caf. 558. 92-0; | 

H. 7 G. 3. St. Matthew's Bethnal Green and St. Bo- 
zolph's Aldgate. John Fell, the huſband of the pauper, 


ment in the pariſh; and it was adjudged that he gained a | | | 
| 
| 


hired a houſe for five months, for which he agreed to pay 
41. He came aud reſided with his family there, during the 10 
ſaid ave months. And the houſe, at the time of hiring and 11 
entering upon the ſame, was worth, to be let, 101. by the Ms | 
year. It was argued, that this could not gain a ſettle- 4 


hire a tenement of 161. a-year value, fails in this caſe, 


For it doth not appear that this man had ſuch a degree of 14 


credit as the ſtatute requires. Beſides that the proportion [of 


of 41. for five months falls ſhort of 10l. a-year, by about | ; 
8d. a-month.— But by L. Mansfield and the court: The 


from treating this tenement as under 10l. a-year, by the | | | 
finding of the juſtices, who have ſtated it as a fact, that at | 
the time when he took it, it was of the value of 101. a-year 


l 
to be let. And it was adjudged that he thereby gained a 2 | | | 
| | 


fettlement. Burr. Settl. Caf. 5 74. 


Unleſs he (the certificate perſon) /ball really and bona fide Certificate per- 
take a leaſe) H. 8 G. Cranley and St. Mary Guildford. ſon taking a leaſe 
Upon a ſpecial order of ſeſſions it was ſtated, that a certifi- 
cate man agreed with the leſſee of a mill, that he ſhould h 
occupy the mill, and pay 121. a-year; that there was no 
under - leaſe or aſſignment z but in purſuance of that agree- 

223 ment 


of a tenement. | N 
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ment the certificate man occupied the mill two years, and 

aid the rent. The ſeſſions adjudged it no ſettlement.— 
| But by the court: The order muſt be quaſhed; for if this 
be not an abſolute leaſe for a year (as Eyre J. ſaid it was, 
the rent being reſerved as rent for a year), yet it is un- 


doubtedly a leaſe at will, which is ſufficient to gain a ſet- 
tlement. Str. 502. | | 


A leaſe of a tenement] M. 9 G. St. John's Hertford and 
Amnvell. A certificate man took a farm of 101. a-year, 
part of which was in Sr. John's and part in Amwell ; but 
the greateſl, part, together with the houſe, being ſtated to 
he in the pariſh that received his certificate, the court held 
it a certificate there. Str. 529. Caſ. of S. 148. 

H. 8 G. 2. St. Mary Callendre and St. Thomas. It 
was ſaid, that theſe acts have been liberally expounded, 
and that renting 101. a-year in different pariſhes will 
avoid a certificate. 1 Sef. C. 315. 

E. 4G. 2. Caſe of Stapleford in Leicgſtenſbire. A per- 
ſon took 31. a-year in the place he was certificated to, and 
gol. a- year in the next pariſh, but lived where the 31, 
was z and it was held a ſettlement there. Str. 849. 

E. 15 G. 2. Bowling and Bradford. A certificate 
perſon rented and refided upon a tenement of gl. a-yearin 
Bowling, and at the ſame time rented lands of 11. 158. 
a- year in another pariſh. It was objected, that, in order to 
avoid a certificate, it is neceſſary to rent 101. a-year in the 
pariſh where the certificate perſon inhabits z for the act 
ſays, that no perſon coming into any pariſh by certificate 
ſhall gain a ſettlement in ſuch pariſh, unleſs he ſhall take 
a leaſe of a tenement of 101. a- year, or execute an annual 
office in ſuch pariſh.—By the court : Renting 101. a-year 
is only required in general, and is not confined to the par- 
ticular pariſh; The words in ſuch pariſh relate only to exe- 
cuting an annual office. And it is within the ſame reaſon 
(namely, the ſubſtance and credit of the man) whether he 
rents that value in one pariſh, or in different pariſhes. 
Burr, Settl. Caf. 177. 

Upon the whole, notwithſtanding what hath been ſo 
oſten mentioned above, as to the ſuppoſed /ufficiency of the 
tenant to ſtock the tenement upon which he comes to re- 
ſide, yet the ſtatute takes no notice of that; and therefore, 
although it may be a good general reaſon to ſuppoſe that a 
perſon of ſuch ability is not likely to become chargeable, 
yet ſuch ability doth not ſeem to enter as any neceſſary in- 
gredient into the ſettlement ; and if the landlord will __ 

. 
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the tenant, it ſeemeth that the pariſh hath no remedy, un- 
leſs the juſtices ſhall adjudge it a fraud. And in the caſe 
of giving ſecurity for the rent, it hath been determined as 
follows : 
T. 10 G. 2. Butley and Benhall. A perſon rented a Giving ſecurity 
windmill at 141. a- year; but gave ſecurity for the rent: er the tent. 
It was objeCted, that this was no ſettlement, for that the 
foundation thereof is the credit of the party, which fails in 
this caſe. —But by the court: Giving ſecurity for the rent 
doth not alter the caſe; for he that has credit to give 
ſecurity, has credit to pay rent. 1 S/. C. 320. Andr. 3. 
Burr. Settl. Caf. 107. 


And it may be obſerved upon this caſe, that it requires 
no great ability to ſtock a windmill, 


xi. Of ſettlement by a perſon's own eſtate, 


By the 13 & 14 C. 2. c. 12. On complaint within 40 
days after any perſon ſhall come to ſettle in any tenement under 
10/. a-year two juſtices may remove him. 

And by the 9 C 10 V. c. 11. No certificate perſon ſhall 
gain a ſettlement, but by renting 101. a-year, or executing an 
annual office. 


Upon which two ſtatutes the following caſes are con- 
ſiderable: 

1. How far a perſon, having an eflate of his own, though Perſon ſettled by 
under 101. a. year, ſhall gain a ſettlement thereby, within the EIT 
faid flatute of the 13 & 14 C. 2.? 

. 11 An. Harrow and Edgeware. A perſon ſet- 
tled at Harrow, went into the pariſh of Edgeware, 
and purchaſed a copyhold eſtate for life, and lived therein 
four or five years, and died. And as this was a tene- 
ment under 101. a-year, the queſtion was upon the 
13 & 14 C. 2. Whether this gained him a ſettlement 
at Edgeware ? It was argued, that the ſtatute hath been 
always held to mean an eſtate which a man takes to farm, 
and not an eſtate of his own; for if a perſon has a 
freehold, he cannot be removed from it, though not worth 
Tol. a-year.— And by Parker Ch. J. and the court: 
Where a perſon has an eſtate for life, or an eſtate of 
mheritance of his own, that gains him a ſettlement, 
though lefs than 101. a-year ; for he cannot be removed, 
and if he cannot be removed, he certainly gains a ſettle- 
ment. Foley, 257. ö 
E. 13 G. 2. Hagſield and Tirley. On a ſpecial order of on 
ſeſſions, relating to the ſettlement of a boy of eight years {1 
XY x 4 | and 11 
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and a girl of fix, it was ſtated that the mother of theſe. 
children had an eſtate of 41, a-year in Tirley, where ſhe 
and her huſband lived and had theſe children : That ſhe 
dying, the huſband became tenant by the curteſy ; and 
whilſt ſuch, he took gol. a-year at FHasfeld, and lived 
one year there with his two children, and then died : That 
the children being found with their grandmother at Tirley, 
were both removed to Hasfeld ; which order the ſeſſions 
confirmed.—And now the court, upon argument, con- 
firmed the orders as to thegirl, but quaſhed them ag to the 
boy. For as to the boy, he was tenant in fee of the 41. a- 
| year. And though it was not ſtated, that he was ackually 
W upon that ſpot, yet it was enough that he had ſuch an 
eſtate in the pariſh, from which he could not be removed, 
But as to the daughter, it is otherwiſe ; ſhe could demand 
no maintenance out of her brother's eſtate; and it was 
never yet determined, that children fhould 8 to a grand- 
mother for nurture. She may indeed be charged to con- 
tribute to their relief in the pariſh where they are ſettled. 

Str, 1131. Burr. Settl. Caf. 147. | 
T. 7 G. 2. Sundriſh and Hever. Thomas Perch, by 
indenture, demiſed to Thomas Gates the father a cottage at 
58. a-year, which was the full value, for 99 years. The 
leflee held it till his death, and deviſed it to Thomas Gates 
his ſon. And the queſtion was, Whether the ſon as ex- 
, ecutor, being entitled to the term, ſhall gain a ſettlement 
by inhabiting in ſuch cottage ? By the court: Where a 
man lives upon his own, is a caſe of very tender nature, 
and the law will not unſettle him : Perſons to be removed 
under the ſtatute of C. 2. are thoſe that wander from place 
to place, and not thoſe who live upon their own eſtate : 
And adjudged that he gained a ſettleinent. 1 8%. C. 200, 

Ser. 983. Burr. Settl, Caf. J. 

E. 3 G. South Sydenham and Lamerton. A perſon 
En it poſſeſſed of a leaſe for years dies inteſtate ; if the next 
tion are taken Of kin ſhall be ſaid in law to be ſettled there was the 
out. queſtion: It was held not; he has only a right, which 
he muſt purſue by taking out letters of adminiſtration, 
and no right is veſted in him till that is done. Co/. of S. 


103. 


680 


No right js veſt- 
ed until letters 


being ſettled at Farringdon, removed to Widworthy, and 


lived there with his father in a cottage houſe of 30s. a- 


year, working as a day-labourer. The father died in- 
teſtate, poſſeſſed of the ſaid cottage for the, reſidue of a 
term, determinable on lives, leaving the pauper and ano- 


ther 


- 


T. 10G.2. Farringdon and Widworthy. The pauper 
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ther ſon, The pauper's brother took his diſtributive ſhare 
of his father's eſtate in goods, and the pauper himſelf, after 
the father's death, continued in the cottage for five or fix 
years, until the leaſe was determined: After which, and 
fince the making out the order for his removal, he took 
out adminiſtration to his father. And the ſeſſions quathed 
the ſaid order, adjudging him to be ſettled at Widworthy, 
— But by the court: At the time of making the firſt order 
he had gained no ſettlement at. Widworthy ; becauſe no- 
thing veſted in him before adminiſtration was granted to 
him. If ſo, then that order for removing him was a good 
order when made. And the ſeſſions ought not to have 
quaſhed it; though adminiſtration had been afterwards 
taken out, For they could not quaſh a good order upon 
a matter which happened ex p, facto. If this adminiſtra- 
tion really gained him a ſettlement, there ought to have 
been a new order of two juſtices to remove him again to 
Widworthy, But taking out adminiſtration after the term 
was expired, could never give him an intereſt in the ex- 
pired term. And whilſt the term ſubſiſted, not having 
taken out adminiſtration, he was in poſſethon merely as a 
tenant at will, He was remoyable by the pariſh; and 
his right would have been without foundation if adminiſ- 
tration had been granted to any one elſe. Andr. 4. Burr. 
Settl. Caf. rog. | | 

M. 22 G.3. North Curry and Ruiſhton. Betty Winter, 
widow, and her four children, were removed from North 
Curry to Ruiſhton. The ſeſſions quaſhed the order, and 
ſtated ſpecially : That John Winter, late huſband of the 
pauper, was before marriage ſettled at Ruihton ; that ſoon 
after their marriage he purchaſed a cottage and garden in 
North Curry, of the yearly value of 20s. for 14 guineas, 
which was demiſed to him, his executors, adminiſtrators, 
and aſhgns, for 99 years, or three lives, at the yearly rent 


of 28. That he and his wife reſided in the ſaid cottage 


for ſeveral years until his death; Betty his widow, and 
their ſaid children, ſoon after became chargeable to North 
Curry, but were refuſed relief unleſs they would go into 
the workhouſe, which they did, and quitted poſſeſſion of 
the ſaid cottage and garden, where they were relieved 
until they were removed to Ruſhton in February 1781. 
Ruiſhton appealed at the Eaſter ſeſſions 24th April 1781, 
which ſeſhons was adjourned, andthe ſaid Bezty ſoon after 
returned to theſaid cottage, and reſided there till 28th April 


1781, when ſhe ſold the ſaid cottage and garden for fix 
_ guineas'for the reſidue of the term, and by indenture dated 


28th 
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by her indefeaſible; that in the caſe of Vidworthy the 


with his brother. —L. Mansfeld ſaid, that this caſe 


'for which, lee title Settlement by renting 101. a-year. 
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28th April 1781 aſſigned the ſaid term. That on 11th 
uly 1981, being the day after the 1ſt day of the preſent 
eſhons, the ſaid Betty ſued out letters of adminiſtration of 
her late huſband's effects. Gould, in ſupport of the or- 
der of ſeſſions, ſtated the queſtion to be, Whether a perſon 
having a ſole right to adminiſtration, could by a refidence 
of 40 days acquire a ſettlement before adminiſtration ac- 
tually taken out, and argued that they might : But being 
called upon by Buller J. to diſtinguiſh this caſe from the 
above caſe of the K. v. Widworthy, he endeavoured to ſhew 
that there was a difference between a ſole next of kin, and 
where ſeveral perſons in equal degree have an equal right; 
here, the widow having before adminiſtration a ſpecific 
right in the thing, could not be removable z that there 
was only a ceremony neceſſary to make the aſſignment 


pauper was not ſolely entitled to adminiſtration, but jointly 


did not materially differ from the caſe of Widworthy ; 
as the children were entitled to two thirds of the effects, 
the widow is not properly, and in the ſenſe of the caſes, 
the ſole next of kin. Order of ſeſſions quaſhed. Cal. 
Caf. 137. | 

Alſo in the cafe of the XK. v. Netherſeal, E. 31G. 3. 
The pauper married the daughter of a perſon who occu- 
pied a tenement of above 101. a- year, and died leaving three 
children, to two of whom he bequeathed 58. each, and the 
third (the pauper's wife) he made executrix; to whom he 
gave the reſidue of his property, who reſided thereon 
above 40 days, but the wife never proved the will. L. 
Kenyon Ch. J. ſaid, If the queſtion had depended on the 
title which the pauper claimed under the will in right of 
bis wife, I think the fads ated in the caſe would not 
warrant-us in deciding that they could inforce any right 
under the ſuppoſed will; becauſe the fact of there being a a 
will ſhould have been proved in a different manner. We 
cannot receive any other evidence of there being a will in 
this caſe, than ſuch as would be ſufficient in all other cafes 
where titles are derived under a will ; and nothing but the 
probate, or letters of adminiſtration with the will annexed, 
are legal evidence of the will in all queſtions reſpecting 
perſonalty. Durnf. and Eaft, 4 V. 258. (a) 


* * — 
— — * — 


(a) N. B. This caſe was determined upon other grounds; 
AM. 4 6. 


| 
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NM. 4G. 3. Murſley and Grandberough. Sir John 


Forteſcue demiſed a cottage of 208. a- year to one Eden for 
99 years, reſerving 12d. rent: Eden aſſigns the term to 
one Gadden in truſt for his wife for life, and then in truſt 
for his ſon, during the remainder of the term: The wife 
dies. Afterwards the ſon dies, leaving a wife, who, as 
adminiſtratrix to her huſband, became entitled to this term, 
and ſhe grants this cottage for 24 years, excepting two 
rooms, in which two rooms ſhe lives, and marries one 
2 Chappel. The queſtion was, Whether Chappel, as 
uſband of an'adminiſtratrix, who was entitled to the truſt 
of a term only, and being entitled to a chattel in another's 
right only, was removable by the 13 & 14 C. 2. ?—And 
by the court, he is not; this is not a taking of a tenement 
under 101. for the 12d. is not reſerved as a rent, but onl 
an acknowledgment uſually paid on long leaſes. The 
caſe of a copyhold is ſtronger than this, for that is but an 
eſtate at will. 'To ſtrip the man of his own, is the way to 
make him chargeable, for he may not be able to let it. 


Therefore the orders which adjudged this to be no ſettle - 


ment, were quaſhed. Str. 97. 1 Se. C. 122. 

M. 11 G. Afhbrittle and Wyley. A poor man built a 
cottage upon the waſte belonging to my lord Pembroke, 
without his licence, who never offered to diſturb the man 
in his poſſeſſion, and he lived in this cottage for 30 years, 
and by his will left three guineas in the hands of his exe- 


cutors to purchaſe this cottage of my lord Pembroke, 


Upon his death, Elizabeth his only child, and heir at law, 
entered into the cottage, and after married one Barrow, and 
lived in the cottage, and they were in quiet poſſeſſion for 
three quarters of a year, and then ſold it. The queſtion 
was, Whether the daughter, and her huſband Barrow, had 
gained a ſettlement, by virtue of this inhabitancy, in the 
pariſh of Wyley, in which their cottage was? Mr. Reeve 
argued, that this inhabitancy gained no ſettlement : The 
cottager was a diſſeiſor, and had no right to build upon the 
waſte, and was at any time removeable by the lord of the 
waſte; and if he might have been removed within 40 days, 
his long poſſeſſion ſhall give no title; for he muſt only be 
conſidered as a tenant at will, and conſequently his conti- 
nuance upon the cottage, though never ſo long, could give 
him no ſettlement : And if the cottager had no right of 
ſettlement, none claiming under him ſhall be in a better 
condition. The ſtatute of 31 El. prohibits the building of 
cottages, therefore the erection of one is unlawful, and ſhall 
have no privilege or encouragement. I admit if one inha- 
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bits by virtue of a leaſe, or other good title, for 40 diys, 


he gains a ſettlement, But the inhabitancy in this caſe 


Was without any good title, and conſequently can gain no 


right of ſcttlement. Theſe objections were anſwered by 
the court, who held it clearly to be a good ſettlement. 
And though it was further obj«cted, that the cottager him- 
ſelf was ſenſible he had no right, by his deviſing money 
for the purchaſe of a term under the lord of the waſte, yet 


it was over-ruled,—And by all the court it was held, that 


when a man hath, ſuch a poſſeſhon as he cannot be re- 


moved from, and hath enjoyed that poſſeſhon 40 days, he 


thereby gains a ſgttlement; and that is the reaſon why a 
copy holder or leflee for years, gains a ſettlement by an in- 


habitancy for 40 days; for in thoſe caſes, the juſtices of 


the peace cannot determine his right. This preſent caſe 
is very ſtrong; for the 30 years poſſe ſſion of the cottager, 
without interruption, would have been a good title in an 


ejectment; and for that reaſon the juſtices of the peace 


cannot determine his title. It appears upon the face of 
the order that the cottager had a good title in ejectment, 
and in any caſe but in a real action.—L. Ch. J. Raymond 
ſaid, he had known recoverics upon a 20 years quiet poſ- 
ſeſhon, and 20 years poſſeſſion is a title to a plaintiff in 
ejectment as well as to a defendant. After ſo long a poſ- 
ſeſhon as this, it ſhall be preſumed that the cottager had a 
licence to erect the cottage ; but this caſe goes further, for 
beſides the 30 years' quiet poſſeſſion of the cottage, here 
is a deſcent gaſt upon the daughter, who was heir to the 


cottager, and prima facie it is an inheritance in the daugh- 


Living in a cot- 
tage built with- 
out the conſent 
of the lord of 
the manor, gains 
a ſettlement. 


ter; and an eltate by diſſeiſin is in law a good eſtate, and 
a fee ſimple, till it be defeated. Wherefore all the court 
held, that the juſtices had no juriſdiction in this caſe ; for 
they could not examine into the title to the land. And 


the ſettlement in the-pariſh of Myley was adjudged to be 


good. 2 Sf. C. 115. Str. Cos. 
M. 9G. 3. Hitton and St. Pailip and Jacob. The 


pauper, George Battman, built a cottage upon the waſte, 
without leave of the lady of the manor; was not rated, 


nor paid any taxes; but continued nineteen years and an 


half in pofleſſion. About 20 years ago, the pauper Bat:t- 
man Was turned out of 1 of the ſaid cotrage, by an 
ejectment brought by a perſon claiming the ſame unter a 
mortgage thereof made by the ſaid- Battman for the ſum 
of 15]. And ſome time after that (which was more than 
20 years ago), the ſaid Bai/man and the mortgagee ſold the 
ſaid cottage to one Williams for 281.; and the ſaid Battman 
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had 51. part of the purchaſe money. —It was urged, that 
this gained no ſettlement to Battman the pauper: That 
he had no right to this cottage, either legal or equitable. 
He had no leave from the owner of the ſoil to erect it. 


He never was rated, nor paid any taxes for it. The value 


of this cottage is not ſtated. If he had purchaſed it, for a 
confideration- under 3ol. it would not have given him a 
ſettlement after he ceaſed to inhabit it. But here he has 
only ſtolen it : And ſurely he ought not to be in a better 
condition as a thief, than he would have been as a pur- 
chaſer. If it were admitted, that 20 years poſſeſſion would 
make a title, yet no poſſeſſion is here ſtated. And the 
court cannot preſume it. The poſſeſſion expreſsly here 
ſtated falls ſhort of 20 years: It is only nineteen and an 
half, —But the court were all of opinion, that it appeared 
to be a poſſeſſion of more than 20 years. He was him- 
ſelf in poſſeſſion nineteen years and an half: and the mort- 
gagee's poſſeſſion mult be alſo confidered as his poſſeſſion. 
And it was adjudged a good ſettlement. Burr. Settl. Caf. 
631. 

H. 14 G. 3. Stockley Pomroy and Cheriton Fitzpayne. 
The grandmother of John Whitten the pauper, being poſ- 
ſeſſed of an eſtate in the pariſh of Cheriton Fitzpayne for a 
term of years determinable on the death of Sarah Whitten 
mother of the ſaid pauper, deviſed to him 10l. a- year out 
of her eſtate during his ſaid mother's life. The teftatrix 
died, leaving at her deceaſe the ſaid leaſehcld eſtate, and 
effects to the amount of about 32l. The pauper, being 
conſiderably in debt, in order to avoid his creditors, went 
to reſide in the ſaid pariſh of Cheriton Fitzpayne, and there 


reſided with his mother on the ſaid leaſehold eſtate, and 


carried on the buſineſs of a jobber of cattle, during the 
continuance of the annuity, and while the ſame was due 


and payable, for the ſpace of 4o days and upwards. It- 


was argued, that hereby the pauper gained a ſettlement ; 
That it was a rent charge upon this leaſehold eſtate; a 


ſpecific charge, and gave a ſufficient property to gain a ſet- 


tlement : he had a right to come upon it to diſtrain, and 
the removal of him from it would amount to a difſeifin ; 
and was in a much better condition than a perſon who 
has only credit enough to rent 101. a-year. —But by L. 
Mansfield : There is no colour for adjudging the pauper to 
have gained a ſettlement in Cheriton Fitapayne. He did not 
go thither to reſide upon his own : He abſconded there 
to avoid his creditors : This was no ſpecific legacy, it is 


payable out of the whole perſonal eſtate. But if it were a 
9 | | ſpeciſie 
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ſpecific legacy, a ſpecific legatee has no right to go and 


live upon the eſtate. If it had been a rent charge out of a 
freehold, it would not give a right to live upon ſuch free- 
hold. But this man had only a pecuniary demand: There 
was no colour for his going to live upon this leaſehold 
eſtate as his own. Burr. Settl. Caf. 762. | 
E. 14 G. 3. South Stoke and Pain/wicke. The widow 
of a man who died ſeiſed of a houſe and orchard in South 
Stoke, entred and reſided therein for ſeven years, without 
any aſſignment of dower; and then married a ſecond huſ- 


band, who reſided in this houſe with her about two years, 


and then died. It was argued, that ſhe gained no ſettle- 
ment hereby, and conſequently communicated none to her 


ſecond huſband. It is like the caſe of a next of kin, who 


cannot acquire a ſettlement before adminiſtration granted. 
A right of dower is no eſtate at all; nor is it like to an 
By L. 
Mansfield and the court: The mere right of dower gained 


a ſettlement to herſelf, ſhe having by Magna Charta a 


Tight to remain 40 days in the houſe; and being irre- 
moveable for 40 days, ſhe thereby gained a ſettlement. 
But ſhe could not communicate it to her ſecond huſband ; 
as a tenant in dower has no right to enter till dower is 
aſſigned. Burr, Settl. Caf. 783. 

T. 14 G. 3. Natland and Stainton. Two juſtices re- 
move Thomas Gibſon and Hannah his wife from Natland to 
Stainton in the county of Weſtmorland. The ſeſſions upon 
appeal quaſhed the order, but directed the caſe to be drawn 
up for the opinion of the judge of aſſize, and agreed to be 
determined by his opinion. The caſe was, Alan Court by 
bis will deviſed his eſtate at Nat/and to his wife during her 
widowhoad;z and after the determination thereof, to 
truſtees to fell and divide the money equally among his 
children, of whom the ſaid Har-1ah wife of the pauper was 


one. The teſtator died. The widow entred; and let 


part of the eſtate to farm, reſerving to herſelf a dwelling- 
houſe, which was worth about 208. a-year. The pauper 
Gibſon, being reduced in his circumftances, came with his 
wife to live with her mother, the widow, in partof the ſaid 
dwelling-houſe. The widow died in June 1769, the ſaid 


pauper and his wife continuing in poſſeſſion of that part of 


the dwelling- houſe aforeſaid. In about a month after the 


death of the widow, the truſtees contracted for the ſale of 


the eſtate, and in February following a conveyance was ex- 


ecuted, the children of the faid deviſor being no parties 
thereto. The pauper paid no rent to the widow, but from 


her 
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her death he paid rent to the purchaſer until May-day fol- 
lowing, when he quitted the premiſes. Upon this it was 
inſiſted, that as the pauper and his wife inhabited in Nat- 
land, in part of the houſe deviſed as aforeſaid, from 
her mother's death in June till the ſame was conveyed in 
February following, and ſhe being entitled to a diſtributive 
ſhare of the money to be raiſed by ſale of the ſaid deviſed 
premiſes, the pauper was not removeable during that time, 
and conſequently gained a ſettlement in Natland. The 
opinion of the judge was given in writing in theſe words: 
&« [ have heard counſel on both ſides, and am of opinion 
« the ſettlement is in Natland. H. Gould.” Afterwards, 
a rule was obtained in the court of king's bench, to ſhew 
cauſe, why the order of ſeſſions aforeſaid ſhould not be 
quaſhed. But the counſel, inſtead of ſhewing cauſe, ob- 
jected againſt the court's entering at all into the matter; 
for the judge having heard counſel, and given his opinion 
in writing, this ought to be final; otherwiſe no judge of 
aſſize will ever hereafter accept a reference of this kind. 
The court ſaw it in the ſame light. And L. Mansfeld 
obſerved, that here was a manifeſt conſent of the partieg 
to this reference to the judge, and therefore it was 
like all other references by conſent. He intimated 
that, as at preſent adviſed, he was of opinion with the 
judge. However, after this conſent, he thought it ver 
improper to take the matter up again. Burr. Settl. Caf. 
1 216. 3. Walcott and St. Michael's Bath. The pau- An eftate con- 
per being legally ſettled in St. Michael's, and reſiding there, *!** 3 a 
conveyed two houſes, whereof he was ſeiſed in fee at TIEN! 
Walcott, to truſtees; in truſt to ſell and pay mortgages 
and other debts, and to pay the ſurplus money, if any, to 
the pauper. Some ſhort time after, one of theſe houſes 
becoming void, the truſtees, having poſſeſſion thereof, em- 
ployed a woman to clean and air the houſe, and delivered 
to her the key for that purpoſe z which having done, ſhe 
placed the key among ſome things of her own, intending 
afterwards to re- deliver it to the truſtees, - But the pau- 
per's wife took it from thence, and took poſſeſſion of the 
vacant houſe, and ſhe and her huſband went and lived 
there about a year and three quarters. One of the 
truſtees, ſeeing her conveying her goods: thither, gave 

er notice that ſhe was doing wrong, not having 
the conſent of either the truſtees or creditors, But 
the ſaid houſe ftill remained unſold, and it was ſtated 
that the value of the premiſes was 6501. and the debts 

- | bk bp . | 880], 
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8801. It was argued, that the beneficial intereſt in the 
eſtate remained in the pa 7 or till ſold ; and for this was 
cited the caſe of Natland: And reſiding upon it as his own, 
he was not removeable from it, and conſequently gained a 
ſettlement. And it was hkened to the cafe of a mortgage. 
By L. Mansfield (unto which the reſt of the court aſ- 
ſented): If the eſtate on which a pauper reſides is ſubſtan- 
tially his property, this is ſufhcient, whatever form of con- 
veyance there may be; and therefore the mortgagor in poſ- 
ſeſhon gains a ſettlement, becauſe the mortgagee, not- 
withſtanding the form, | has but a chattel, and the mortgage 
is only a ſecurity. It is an affront to common ſenſe to ſay 
the mortgagor is not the real owner, But here, What 
intereſt had the pauper in this eſtate ? He made an imme- 
diate conveyance to truſtees, not a mortgage, to ſell and 
pay off two mortgages and other debts; and when this 
conveyance was made, it was ſo doubtful whether there 
would be any ſurplus, that the deed ſays, he ſhall have the 
ſurplus, zf any. He had only a chance of a refidue, and 
had not a right to continue a moment in poſſeſſion. A 
mortgagor has a right to the poſſeſſion, till the mortgagee 
brings an ejectment. After rhe mortgagee has got into 


poſſeſſion, he (the mortgagee) might gain a ſettlement. 


An eſtate veſted 
in truſtees for 
the ſeparate uſe 


of the wife, 


and his wife lived in the houſe ever fince 1773. 


There is ſtill another, and a ſtronger ground, in this caſe ; 
for the poſſeſſion was gained by fraud. Dougleſe, 608. 
Cal. Caf. 110. 

H. 29 G. 3. K. v. Offchurch. Henry Weſt and his wiſe 
were removed 8 Thurlaſton to Offeburch, which was af- 
firmed at the ſeſſions, ſubject to the opinion of the court on 
a caſe reſerved. J. Weft, the father of the pauper, was 


ſettled at Offchurch, In January 1767, his wife, who was 


mother of the pauper, died; and in une 1767, J. Weſ? 
married again with one Fane Lockley, with whom he 
lived in Ofchurch until 1770, when they both went to 
Southam, where they reſided 3 years without doing any 
act to gain a ſettlement there. In 1773 they removed to 
Ladbroke to a houſe there, held under the following. 
title: (The caſe then ſtated that this houſe was veſted 
by a ſettlement in truſtees to the ſeparate uſe of the wife, 
with the uſual clauſe that her receipt ſhould be a diſcharge 
to the truſtees for the rents and profits, and that the rents 
ſhould not be ſubject to the huſband's debts, Wc.) et 


IL. Kenyon ſaid, The queſtion had ſome novelty in it. 


Where a perſon reſides on his own property, he gains a 


ſettlement by it; it having been conſidered as an — 
— ; | Cale 
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taſe out of the acts of parliament. L. Mactlesfield 


firſt held, chat asa man cannot be diſleiſed of his free- 
hold, he is irremoveable from it, and reſidiug 40 days 


on an eſtate of his own, irremoveable and gaining a FA | 


ſettlement are ſynonimous terms. That indeed does not 
hold in all caſes now, for by 9 G. c. 7. a purchaſer of an 
eſtate for leſs than 3ol. ſhall not acquire a ſettlement 
for any longer time than he reſides upon it. Then here, 
if this had been the father's own eſtate, the ſettlement 
would clearly have devolved on the ſon. But it is ſaid 
that this is only the equitable eſtate of the wife. Now 
ſuppoſing it had been the wife's legal eſtate, the huſband 
would have been ſeiſed jure wpxoris,, and by reſiding upon 
it would have gained a ſettlement. Then mult it be 
a legal eſtate, in order to confer a ſettlement ? Certainly 


not. That was not doubted in South Sydenham and 


Lamerton, or in any of the other caſes. The queſtion 
in that was, Whether the next of kin without admini- 
ſtration had any eſtate whatever; and it was held that 
he had not. In XK. v. Cold Afton a doubt was made, 
Whether a next of kin having the /ole right of admini- 
tration could not gain a ſettlement without taking out 
letters of admuultration. - That ſhews that an equizable 
eſtate is ſufficient to give a ſettlement. And indeed this 
 polition is confirmed by many other caſes, and there are 
none in oppoſition to it. Then it is ſaid that this is 


going ſtill further, becauſe this is only the equitable 


- eſtate of the wife; and that even the wife herſelf had no 
right to re ſide upon it without the conſent of the truſtees. 
But the might beyond all doubt, if ſhe had choſen, have 
elected to take the eee with hex own hands, and {that 
che truſtees could not have prevented. The objection 
then againſt the huſband's gaining a ſettlement here is too 
refined ; for the wife had a right to reſide on her pro- 
perty, and to communicate it to the huſband. And 


although there is no caſe directly like the preſent, yet the 


principles of the decided caſes go the length of deter- 
mining this. The other judges aſſenting. Hoch. oder 
quaſhed. Durnf. and Eat, 3 V. 114. 

T. 30 G. 3. K. v. 1 ' William Broker — 
his wife and family were removed from Compten to 
Catherington. The ſeſſions confirmed the order, ſubject 
to the opinion of the court, on a caſe ſtating, That the 
Pauper had a ſettlement in Catherington prior to Michael 
mas 1789, and was entitled to the equity of redemption 

Vor- 3 Yy of 
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of a frechold eſtate in Compton, conſiſting of feveral 
dwelling-houſes of the annual value of 131. 58. which 


had been mortgaged by his father to Elix. Morey, which 


mortgage was afterwards aſſigned to one Ayles, In 
Michaelmas term 1788, Ayles delivered declarations in 


ejectment to the pauper as landlord, and to the ſeveral 
_ tenants in poſſeſhon of the eftate in Compton, and there- 


upon the tenants attorned to Ayles. About Michaelmas 
1789, the pauper aſked perl of Mr. Newland, the 
agent for Ayles, to inhabit one of the houſes part of the 
mortgagedeſtate, and which was then untenanted, for 
the purpoſe of overlooking ſome repairs, which he propoſed 


to do upon the eſtate, with an intent to ſell the ſame, 


and pay the mortgage money; in conſequence of which 
he inhabited one of the houſes upwards of three months, 
when he was removed by the preſent order. He did 
nothing towards the repair of the houſes, or ſale of the 
eſtate, No agreement was made between him and Mr. 


| Newland with reſpe& to any rent to be paid for ſuch 


houſe. L. Kenyon Ch. J. It has been long eftabliſhed 
that an equitable "title is fufficient to give a fettlement; 
but in the caſe alluded to, the mortgagor was in poſſeſ- 


ſion. 80, by the ack for regulating votes of county 


elections, either the 'mortgagor or mortgagee in poſſeſ- 
ſion may vote. But in this caſe the party had neither 
jus in re, or ad rem.—Buller J. In the cafe'of K. v. S:. 
Michael's Bath, it was ſaid, that either a mortgagor or 
mortgagee might gain a ſettlement according to circum- 

ances ; one of theſe circumſtances is poſeion + And upon. 
poſſeſhon all the queſtions have turned. Both orders 


' confirmed, Durnf. and Be,, 3 V. 771. 


Purchaſe under 
30 L 


Chitdren reſid- ; 


Ing with their 
father upen a 


That a pure baſe under the value of 301. Hall not gain 4 
Joes ement. | 

By the 9 G. c. 7. After March 25, 1723. No perſon 

Il be 4 to acquire any ſettlement in any pariſh or place, 

by virtue of any purchaſe of any eflate or intereſt in ſuch pariſh 

or place, whereof the conſideration for ſuch purchaſe doth not 

amount to the ſum of 301. bona tide paid, for any longer or 

rther time than ſuch perſon ſball inhabit in ſuch eflate, and 

all then be liable to be removed to ſuch pariſh or place where 

be wes laft legally ſeitles 1h the ſaid purchofe and inbabit- 

rein. 


ancy t 


No perfor] 4055 as this that not fettle the 5 pur- 


. for 88875 time than be continues in the be 
, eſtate, 


* 


/ aus 


D 


5 Poor. (Settlement by eſtate.) 


eſtate, ſo it ſhall not ſettle any of his children, by any tenement pur. 
derivative ſettlement from him. As in the caſe of Salford chaſed by him 


and Over-Norton, H. 4 G.3. Peter White the younger 
and Mary his wife were removed from Salford to Over- 


Norton, as likely to become chargeable to Salford, and as reſdence. 


being laſt legally ſettled in Over Norton. On appeal, the 
ſeſſions diſcharge this order, and ſtate ſpecially, That Peter 


White the pauper's father, being ſettled in Over-Norton, in 


the year 1726, for the conſideration of 291., purchaſed a 
tenement in the pariſh of Sa/ford. His ſon the pauper was 
born there in the year 1730, and lived with his father 
therein till about 1754, when he married and left his 
father's family, and lived in a ſeparate tenement at Sal- 


ford, without having gained any ſettlement, but what he 


derived from his father. On ſhewing cauſe, it was 
urged in ſupport of the order of ſoſſions, that here was 
a derivative ſettlement of the ſon at Salford, and he muſt 


de ſent to that place which was the place of his father's 
| ſettlement at the time of the ſon's removal. Before this 


ſtatute, any purchaſe would have made à ſettlement ; and 
this is a ſettlement to the father, whilſt he inhabits on 


the eſtate; and the ſon's derivative ſettlement muſt be 
the ſame place, as his father was irremoveable from it, at 


the time when the ſon was born, The father's ſettle- 
ment at Over- Norton may indeed 'poſſibly revive, if he 
quits his eſtate at Sa/ford : But it doth not appear that 
he ever will quit it, and Sa/ford is his preſent ſettlement. 
He cannot have two at once; nor can he be removed 
from his own againſt his will. And the fon could have 


no ſettlement at Over-Nerton ; for the father never had 


any there ſince the ſon was born. On the other hand, it 
was argued, that the father's ſettlement is at Over- 
Norton, and is only ſuſpended during his inhabitancy upon 


the purchaſe at Sa/ford: And if the ſon leaves the father, 


and gains no ſettlement for himſelf, he muſt be ſent to 
the place which was the father's ſettlement at the time 
when the ſon left him. The ſon is become emancipated 


from the father; and the father himſelf is liable to be 


removed as ſoon as he leaves the very ſpot which he pur- 
chaſed. L. Mansfield delivered the reſolution of tha 
court: The queſtion is, Whether the pauper ought to 
have remained in the . pariſh of Salford, or have been 
removed from thence to the hamlet of Over-Norton as his 


laſt legal ſettlement? And we are of opinion, that no 
' ſettlement of the father was gained in Salford by the 


Yy3 | purchaſe, 
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 . purchaſe, but only during the time of his inhabiting in 


the purchaſed premiſes. And this would have: been 


- © equally the-caſe, if the act had never been made: For 
be could not have been removed from his own eſtate, 

' - - though he had no ſettlement in the pariſh where it lay. 
So that the father's ſettlement (if it may be ſo called) in 


Salford was only temporary, and did not extinguiſh his 
fettlement at Over- Norton. And the only ſettlement 
which the ſon could derive from his father was at Over- 
Norton ; for there could be no derivative fettlement from 
the father at Salford, the father himſelf having no ſettle- 


ment there, but being only irremoveable from his own 


eſtate. And this. may be illuſtrated by a ſuppoſition, that 
the ſon had not reſided in Salford, but had gone to hve 
in a third pariſh, and had there been likely to become 
chargeable ; and the queſtion had ariſen, Whether he 
ought to be removed to Salferd or Over- Norton? He 
could, not poſſibly in ſuch cafe have been removed to 
Salford, becauſe ſuch removal would hare. been conclu- 


five upon Salford, and he would remain ſettled there for 
ever: Conſequently, he muft have been removed to 


Over Norton. Which thews, that he can have acquired 


A tenement- 
purchaſed for 
leſs than 3ol. 
gains a ſettle- 
ment, if the per- 


ſion is rated and 


pay the taxes, 


no ſettlement in Salford, by virtue of his father's purchaſe, 
even during the time of his father's reſidence upon it. 
Burr. Settl. Caf. 5 16. Black. Rep. 433. 


By virtue of. any purchaſe] T. 30 C31 G. 2. Ufeulme 
and St. $idavell's, John Hine the pauper purchaſed a te- 
nement in St. Sidwell's for 121. He lived there with his 
family, and was rated to the land tax and to the poor rate, 


thus, Occupier, late widow Hooper's, now John Hines 


« tenement.” He paid the rates. Afterwards, he ſold 
the ſaid tenement, and went, with his family, to the pariſh 
of Ufculme from whence they were removed to the pa- 
riſh of St. Sidwvell> The ſeſſions, being of opinion that 
the ſaid John Hine did not gain a ſettlement in Sr. Sid- 
welPs by being rated and paying as aforeſaid, the conſi- 
deration of the ſaid purchaſe being under  3ol., did 
therefore vacate the ſaid order. It was moved to quaſh 
pe order of ſeſſions. L. Mansfield Ch. J. delivered 
the reſolution of the court: It will firſt be neceſſary 
to conſider how the law ſtood before the making of 
the ſtatute of the 9 G. Now before that act, no 


man was removeable from his own; be the value of 


e purchaſe of it never fo ſmall and inconſiderable. . 
„„ ra ey vs there 
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. Poor, (Settlement by eſtate.) 
there were then other ways alſo of gaining ſettlements, 
as by ſerving” a public. annual office, and being charged 


with and paying a ſhare towards the public taxes or 


levies and burdens of the pariſh. But this act was 


levelled only againſt fraudulent purchaſes of ſmall value, 


made in order to gain ſettlements. And it declares, 


that purchaſes of leſs than 30 l. value, boa fide paid, ſhall 


not gain a ſettlement for any longer time than the inhabit» 


ancy thereupon ſhall continue. After which, the pur 


chaſer ſhall be liable to be removed to his former legal 
ſettlement, prior to ſuch purchaſe and inhabitancy upon 
it. And the eſtabliſhed conſtruction of this act hath 


been, purſuant to the intention of the legiſlature; to pre- 
vent fraudulent purchaſes. And therefore it hath been 


conſidered not to extend to what are called purchaſes in 
law, as deviſes or other ſuch methods of coming to 
eſtates z becauſe they are not fraudulent. Whereas the 
preſent ſettlement is claimed, by being rated and having 
paid towards the public taxes of the pariſh z which is 


quite a different method of gaining a ſettlement. The 


man himſelf is here perſonally rated. The tax is laid 
upon a tenement, “late Hogper's, now John Hine's.” 


But if he had been only rated as occrpier, without adding 


his name, yet ſurely that would imply notice of the 


man's being an inhabitant. And we are all clear, that this 


act only means to pu a negative upon a perſon's gaining 
a ſettlement by ma 


lent intention to gain a ſettlement thereby, in the pariſh 


ing a ſmall purchaſe, with a fraudu- 


where ſuch purchaſe is made; and that it doth not affect 


any other method of gaining a ſettlement. And indeed 
it is but reaſonable, that perſons who have been rated 
and have paid towards the public taxes and levies of a 
pariſh ſhould receive aſſiſtance from that pariſh, when 


they become neceſlitous themſelves. Burr. Sett!, Caf. 


430. 


Purchaſe) H. 3 G. 2. Sabridgeworth and Aldbury. 
Edward Shephard the pauper was born at Sabridgeworth. 
And his father being ſeiſed in fee of a copyhold cottage 
in Aldbury, which uſed to be let at 25s. a-year, did, about 
a year and a half before the removal, ſurrender the ſaid 
copyhold cottage to his faid ſon Edward Shephard and his 


Father ſurren- 
de ing a tene- 
ment under 30l. 
value to his ſon, 
he gains no ſet- 
tlement by re- 
fiding thereon. 


heirs, 'who were thereupon admitted and lived upon the 


{ame about a year and a half, and then fold the ſame for 
141. 28. 6d. being the full value thereof. The two juſ- 
tices, and alſo the ſeſſions, were of opinion, that this gain- 
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Poor. (Settlement by eſtate.) 
ed no ſettlement, being not ſuch a purchaſe as the act 
intended for 30l. bona fide paid. It was moved to quaſh 


the orders of the juſtices ; for that this eſtate in A/dbury 
was the pauper's own by a ſurrender from his father, and 


there was no difference between a ſurrender from a father 
and a deſcent. But the court denied the motion, without 


ſo much as making a rule to ſhew cauſe. For they not 


A conveyance 


from a father to 
his daughter in 

confideration of 
natural love and 


affeQion, with- 


out any pecuni- 


ary conſidera- 
tion being paid, 


is ſufficient to 


gain her huſ- 
band a ſettle. 
ments | 


only thought. that the ſurrender looked fraudulent, but 


they ſaid that the intent of the ſtatute wag, to prevent 


perſons gaining ſettlements who were any ways likely to 
be chargeable, and therefore provided that they ſhould 
be able to lay out 3ol.-in a purchaſè. And both the 


orders were confirmed. 2 Sei, C. 161. 1 Barnardi}t. 


297. Burr. Setil. Caf. 56. | 

But in the caſe of Marwood and Kentiſbury, H. 29 G. 2. 
On a motion to quaſh an order of two juſtices, and an or- 
der of ſeſſions confirming the ſame, for the removal of 
Thomas Conibear and Mary his wife from Kenti/ſbury to 
Mar wood. The caſe was: The ſaid Mary had conveyed 
to her by her father, in conſideration of natural love and 
affection, a cottage, garden, and plat of ground at Ken- 
tiſbury, for the reſidue of a term of 99 years then determin- 
able on the death.of one Joan Slocombe, the confideration 


of which purchafe r the year 1689, amounted 


only to twenty ſhillings. . Mary and her huſband entered 
upon the premiſes, and continued thereon for ſeveral 
years, until the leafe determined by the death of the ſaid 
Joan. Upon which they were removed from Kenti/bury 
to Marwood. It was urged, that the original conſidera- 


tion money not being 3ol. nor any conſideration paid on 


the ſubſequent conveyance to the daughter, it was ſuch a 
purchaſe as the ſtatute intended ſhould not gain a ſettle- 
ment. Unto which it was anſwered, that the intention of 
the legiſlature was not to extend the law to every kind of 
purchaſe, according to the extenſive legal ſenſe of the word 
purchaſe ; for the very words import, that it is to be a pe- 


Cuniary purchaſe, or where an equivalent is paid for an 


eſtate, and not where a man comes to an eſtate by will, 
donation, ſettlement on marriage, or the like. But if the 
word purchaſe were to be taken in that extenfive legal 
ſenſe,” yet there is a difference in the preſent caſe ; and the 


true queſtion will be, what eſtate the huſband had? For if 


the huſband did not take by purchaſe, it will be of no con- 
ſequence how the wife took; becauſe he will gain a ſettle- 
ment by the inhabitancy, and ſhe cannot be ſeparated from 
bim. He is in by act of law, in the right of his wife; 
and not by any act, conſent, or traffick of his aac re 
| | f \ Pas: ' * 
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Ryder Ch. J. If I had any doubt I would not give an 


opinion now. This is not a purchaſe within the meaning 
of the act. The word purchaſe is not to be taken in the 


largeſt extent of it, but is confined to caſes where a pecu- 


niary conſidertzion is paid. Otherwiſe, no deviſe, or gift, 
or ſettlement on marriage, would gain a ſettlement, unleſs 
there were a pecumary conſideration paid. The intention 
of the act was, to prevent ſettlements by purchaſes for 
ſmall money conſiderations. In the preſent caſe the huſ- 
band is not to be confidered as a purchaſer, and therefore 
he acquired a ſettlement in Kentiſbury. And by the court 
unanimoufly, the orders of the juſtices were quaſhed. 
Burr. Settl. Caf. 386. | | 
And in the caſe of Inpleton and Aftrwick, E. 6 G. 3. 

Richard Speddy and Raſe his wife, reſiding under a certifi- 
cate at Aftzoich, the father of the ſaid Roſe conveyed to her, 
in conſideration of natural love and affection, a cuſtomary 
_ cottage at Aftwick, to the uſe of herſelf for life, and after 
her deceaſe to the uſe of Fane her daughter and her heirs. 

The ſaid Richard and Ryſe his wife entered upon and con- 
tinued in poſſeſſion of the cottage for 16 years, and then 
purchaſed of their daughter Jane her remainder in fee of 
the premiſes for 51., and afterwards fold the whole for 20 
guineas. Afterwards, the ſaid Richard Speddy and Roſe his 
wife becoming aCtually chargeable, were'removed by order 


of two juſtices to ae Rar which gave the certificate, And 


the ſeſhons being of opinion that the ſaid Richard and his 
wife gained no ſettlement in A/t4vick, confirmed that order, 
It was moved to quaſh theſe orders. And on ſhewin 
cauſe, they were given up by the counſel as indefenſible, 
on the authority of the caſe of Marwood; this being a 
voluntary ſettlement, and not a purchaſe within the intent 
of the ſtatute. Burr. Setil. Caf. 560. 5 

E. 29 G. 3. K. v. Ufton. John Henwood and his family 
were removed from Ufton to Mortimer. The ſeſſions quaſh- 
ed the order, ſubject to the opinion of the court on the fol- 
lowing caſe: That the pauper was originally ſettled at 
ien, and came to reſide with his father about 23 years 
ago on a cottage and premiſes at Mortimer, which in Of. 
1766 the father duly conveyed to him in fee, in con/idera- 
tion of natural love and affeftion, and of 101. to him paid by 
the pauper. About three years after the pauper obtained 
a certificate from ien, dated it January 1770, and 
afterward occaſionally received relief from Ufton during 
his reſidence in the cottage at Mortimer : his father lived 
with him on the premiſes until his death about 8 years 
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tion of natural 
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A purchaſe by a 
woman before 
marriage under 
30l. will gain 
her huſband a 
ſettlement by 
reſiding on the 

premiſes. 


ago. The pauper was his eldeſt ſon and heir at law, and 
continued to reſide upon the premiſes until 1788, when 
he ſold the {ame for $5ol. and returned to Ufton,—By the, 
court: This conveyance was in conſideration + of natural 
love and Mection as well as 1ol., and we gannot ſuppoſe 
that 101, was the real value of the eſtate, for there are 
circumſtances to ſhew the contrary, having been after- 
wards ſold for ol. This being a donation from a father 
to a ſon, is clearly not a purchaſe within 9 G. c. 7. not- 
withſtanding part of the conſideration was in money, 
And though the certificate was coneluſive at the time, 
it was afterwards done away by the pauper's reſidence on 
his own property at Mortimer. Order of ſeſſions reverſed, 
Durnf. and Eaft, 3 V. 251. 3 | 
And in the caſe of 1mington and Mick/eton, T. 6 G. 3. 
Elizabeth Stanley purchaſed a leaſehold tenement in the pa- 
riſh of Mickleton, for the ſum of 61, for the remainder of 
a term of 1000 years. She reſided upon the ſame about gy 
years, and then was married to T heophilus Evans, who re- 
ſided with her upon the ſame tenement about 16 years; 
then he died; and after his deceaſe, ſhe continued upon 
the premiſes for ſeveral years, and at laſt ſold the ſame for 


the ſum of 61. ; and after ſuch ſale was removed by order 


of two juſtices to 1/mingron, the place of, her huſband's 


ſettlement before their intermarriage. And the ſeſſions, 


upon appeal, confirmed that order. It was moved to quafh 
theſe orders. On ſhewing cauſe, it was urged in ſupport 
of the orders, that this was a purchaſe by the wife, clearly 
within the words of the ſtatute, under the value of 30]. 
and the huſband had no claim to it, but by virtue of that 
purchaſe, 'The term ſurvived to the wife, on her huſband's 
death. And if he had ſurviyed her, he could not have had 


it without taking out adminiſtration to his wife. On the 


contrary, it was anſwered, that this, though a new caſe, 
yet was within the reaſon of the former cafes. In caſes 
of deſcent, a ſettlement is gained, though the original pur- 
chaſe be under 3ol. value: And there is as much reaſon 
why a ſettlement ſhould be gained in the preſent caſe. 
This woman had an eſtate veſted in her, when Evans 
married her; which, upon the marriage, veſted in him. 
The huſband gained a ſettlement in Mickleton, by 40 days 
reſidence upon his own eſtate ; and his ſettlement com- 
municated itſelf to the wife. And of this opinion was the 
court. And both the orders were quaſhed. Burr. Setil. 
Caf. 566. Black. Rep. 589. 
os Rr ed, ͤ E. 26 
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F. 26 C. 3. Havant and Warblington. Two juſtices 4 grant of uns 
e John Bridger and his wife x ſix children from land by « Jordof 
Havant to Warblington. Ihe ſeſſions confirmed the order,; 8 
and ſtated the following caſe: That William Bridger, — 9 
father of tte pauper, came to | Havant with a certificate ment. | 
from Warblington: That John Moody eſq. lord of the 
manor of Havant, by copy of court-roll, granted to the 
ſaid William and his heirs, one parcel of waſte ground 
called the Gravel Pit; and which did not appear ever to 
have been granted before. William built a houſe thereon, 
and lived therein for ſeveral years as owner thereof ; he 
afterwards borrowed 1001. of Mary Roper, and ſurren- 
dered the premiſes for ſecuring the ſame; and on the 
money not being paid, ſhe was admitted. She afterwards 
ſold her intereſt to Jahn Hammond, who was thereupon 
admitted, After the death of William Bridger, his heir 
at law ſold his equity of redemption to ſaid Hammond for 
201. 17s. and ſurrendered the ſame accordingly. It ap- 
peared by the court books that William Bridger was ad- 
mitted, on the lord's grant, to one parcel of land called 
the Gravel-land, and in the copy of his admiſſion were 
theſe words, ine one ſhilling, heriot one ſhilling, quit-rent 
one ſhilling.” That Moody's ſteward proved that he was 
uſed to grant ſmall parcels of the waſtes of the faid 
manor for {mall pecuniary conſiderations, but he never 
knew him, make ſuch grants without. That the value 
of the ſaid parcel of land at the time of the ſaid grant did 
not exceed 3os. or 40s. and William Bridger was at that 
time a very poor man. It did not appear whether any 
cuniary conſideration was given for the ſaid grant, or it 
as voluntary and without any conſideration. The 
court ſeemed to reſerve their opinion, whether ſuppoſin 
this to have been a voluntary grant, it would have ais 
charged the certificate, ſo as that the pauper would have 
gained a ſettlement. But they were of opinion, that it 
was incumbent on the appellants to have ſatisfied the ſeſ- 
ſions that this was a voluntary grant; and they, not hay- 
ing done ſo, cannot now impeach the order; for as it does 
not appear upon the face of it to be wrong, the court muſt + 
take it for granted that it is right. And they were of . 
opinion, that there appeared ſufficient in this caſe to ſhew 
that this was a purchaſe. Both orders affirmed (a). Durnf. 
and Zaft, x V. 241. 8 
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The ſum of 501. bona fide paid) E. 13 G. St. Paul's 
Walden and Kempton. There was a ſpecial order ſtated 


at ſeſſions. A perſh purchaſed a copyhold tenement in 
St. Paul's Walden, which, with the fine and fees paid to 


the court, amounted to 30l.; and it appeared by the ſame 


order, that the officers of the pariſh of Kenp/ton had given 
him 40s. towards paying his fine and fees. Therefore it 
was infifted, that this was fraudulent, and not a good pur- 
chaſe within the ſtatute, ſufficient to gain a ſettlement. 
But by the whole court: We cannot take notice of its 


being fraudulent, unleſs the juſtices had adjudged it fo, 
And the order was confirmed. Foley, 238. 92 


7. 88 9G. 2. Tedforid and Waddingham. Two juſ- 
tices remove Francis Gill from Waddingham to Tedford. 
Upon appeal the ſeſſions ſtated. ſpecially a cafe to be laid 
before the judge of aſſize; viz. That Francis Gill being 
ſettled at Tedford, contracted with John Atkinſon for a 
houſe and curtilage in Waddingham for 391. which was 
conveyed to Gil and his heirs accordingly. Gill paid gl. 


and J/aac Briſto paid the remaining 3ol. to Atkinſon by 


GilPs order. About a month after the execution of the 
conveyance, Gill mortgaged the premiſes to the ſaid {/aac 
Briflel. Gill continued in poſſeſhon about four years after 
the mortgage. Then ' Brifto] entered, by virtue of the 
ſaid mortgage and releaſe of the equity of redemption, 
Then the inhabitants of FVaddingbam procured Gill, bein 

out of poſſeſſion, to be removed to Tedford. "Che order of 
ſeſſions recites, that whereas the judges of aſſize had not 
time to hear and determine it, and whereas the parties 
agreed this to be the true ſtate of the caſe ; therefore, 
upon hearing counſel and further evidence on both ſides, 
this court doth declare and adjudge, that the purchaſe 
made by Gil was fraudulent, and that the fettlement of 
Francis Gill is at Tedford; but that the pariſhioners of 
Tedferd are no ways concerned in the ſaid fraud. ——Ilt- 
was moved to quaſh theſe orders; and urged, that the 
juſtices in their adjudication depart from their premiſes. 
For the act doth not extend to any caſe. where the conſi- 
deration exceeds 30 J. But here the © conſideration 


is above gol. And it appears to have been bona 
de paid by Gill; part by himſelf, and part by his order 
(though by the hands of Briſfol). It doth not even appear 
that Briſtol had lent it to him; therefore it ſhall be taken 


that it was Cill's qwn money, And no circumſtances of 
fraud are ſtated ; And therefore if this conclufien of the 


juſtices at ſeſſions be-drawn from the premiſes ſtated, it is 


a concluſion contrary both to the law and to the _—_ 
* b . s A 
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and the court will themſelves judge of it and ſet it right. 
On the other fide it was argued, Whether the ſum 
paid as conſideration money was greater or leſs; if there 
Ei poiſons the whale. The juſtices are the pro- 


per judges of fraud; and they have adjudged that it was a 
fraudulent purchaſe. And it appears upon the face of the 


caſe, as ſtated for the judge of aſſize, that it was ſo. But 


that is not all: They are not confined to this ſtate of the 
facts. For they heard further evidence on both ſides, 
be fore they adjudged the purchaſe to be fraudulent. —— 
By L. Hardwicke Ch. J. It muſt be further evidence of 


the ſame fact. For the ſtate of the caſe made for the 


judge of aſſize was before agreed between the parties to 


be the true ſtate of it. This caſe doth not appear to be 


within the aCt.; for the act is confined to purchaſes under 
zol. Now in the preſent caſe, the conſideration was 391. 
and was bond fide paid to the vendor. And it would be 


pretty hard to ſay, that the juſtices had a power upon this 


act to inquire, Whether or no the purchaſer borrowed the 


money? It is a common caſe to borrow money to make 


up the price. And as to the fraud, it is true that the 
juſtices are the proper judges of fraud. But fraud is a 
fact which mult be found. It muſt be ſo by a jury upon 
a ſpecial verdict. The juſtices are judges of the fact; 
and they may judge of the fraud ariſing from the fat. If 


they had generally found the fraud, we might have been 
bound by ſuch general finding: But when they ſtate the - 
facts particularly, the matter is as much open for our 


etermination upon it, as it was for theirs. And the 
whole court was of opinion, that from the« facts ſtated, 
here is no ſufficient evidence of fraud. And both the 
orders were quaſhed. Burr. Settl. Caf. 57. y 
T. 36 G. 3. K. v. Chailey. V. Shaw and his wife 
and children were removed from Chailey to Newick in 
Suſſex. The ſeſhons quaſhed the order, and ſtated the 
following caſe: In November 1786, Shao being ſettled at 
Newick, purchaſed a copyhold meſſuage in Chailey, of R. 
Hall, by whom ic had been before mortgaged to R. Cop- 
pard to ſecure the ſum of Fol. and to pay for Halls 
intereſt therein the ſum of 101. which the pauper paid to 
Hall, who on the 4th November 1786, ſurrendered the pre- 


Purchaſe of a 
cottage for 601, 


which was then 


martgaged for 
$01. gains a let» 
tlement. 


miſes to the pauper, ſubject to the conditional furrender + 


before made by Hall to Coppard for ſecuring pol. in May 
1790. The pauper agreed with J. Heath to borrow of 
him gol. on ſecurity of the ſaid eſtate, in order to pay of 
the mortgage to Coppard ; and on th May the conditional 


ſurrender 


— 
—— 
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- —— — 


700 Poor. (Settlement by eſtate.) 
— / 

Fi Y ' ſurrender to Coppard was duly diſcharged in the court rolls 
. by a warrant, under the hand of Coppard, acknowledging 
* $f, Having received the 5ol. and all intereſt due thereon. 
1 9 Ee On the {ame day the pauper made a conditional ſurrenden 
3 ; of the premiſes to Heath, for ſecuring the repayment of 
Sol. which Heath had advanced to diſcharge the mortgage 
to Coppard. On the 4th November 1795, the pauper ſold 

the ſaid eſtate for 80l. being 30l. beyond the amount of 
* the mortgage. The pauper reſided in the cottage from 
the time of his purchaſe until the re-ſfale. In ſupport 
of the order of ſeſſions, the above caſe of K. v. Tedferd 
was relied on as in point.—n. the other fide it was 
contended, that nothing was purchaſed by the pauper but 
the intereſt in the land ſubject to the mortgage, for which 
the pauper paid 10l. and the following caſe. of K. v. Mar- 
tingley was cited as in point. By L. Kenyon Ch. J. Iam 
not able to diſtinguiſh this cale from that of K. v. Tedſord. 
By 9 G. c. 7. no ſettlement can be gained by reſiding on 

a tenement that is purchaſed for leſs than 30l. but it was 
decided in that, caſe, that tho* the party cannot pay the 
money out of his own fund, if he can borrow it on credit, 
that is ſufficient to ſatisfy the words of the ſtatute. It 

| Has been argued, that this was only an aſſignment of the 
original mortgage from the firſt to the ſecond mortgagee, 
and that the mortgage intereſt never was in the pauper ; 
and to be ſure if that intereit never were in the pauper, 

it would be difficult to ſay that it conferred a ſettlement on 
him. Then it was ſaid, that tho* the mortgage intereſt 
did paſs through the pauper, it was merely the mode of 
transferring a copyhold intereſt from one perſon to ano- 
ther, and that this intereſt. did not veſt in the pauper; 
but the latter part of the propoſition is not true; the, 
eſtate did not paſs immediately from the firſt to the ſecond 
mortgagee; there was an interval, tho' a ſhort one, in 
which the eſtate was ted in the pauper, and he con- 
veyed it to the ſecond mortgagee. An attempt however 
was made to diſtinguiſh this caſe from that of K. v. Ted- 
ford, by ſaying that there the legal eſtate was in the pau- 
per for a longer period than in the preſent caſe, but that 
cannot furniſh any real ground of diſtinction. If this had 
been a freehold eſtate, every judgment ſigned againſt the 
5 pauper, and properly docketed would have attached on 
this eſtate: altho' when I firſt read this caſe, I heſitated 
whether this could confer a ſettlement on the pauper, 
yet on conſideration, I think it is more ſafe to ſupport the 
dieciſion of K. v. Tedford, from which I think this ere 
e o fairly 


fairly be diſtinguiſhed, and which has been adopted in 
ſubſequent cafes, than to introduce nice and artificial 
diſtinctions. Therefore the order of ſeſſions quaſhed, 
and the original order confirmed. Durnf. and Hal, 
6 V. 755. 12323 wy 
K {+ G. 3. Mattingley and Heckfield. V. Wheatley 
and his wife and fon were removed from Mattingley to 
Heckfield, The feſhons quaſhed the order, fubject to the 
opinion of the court on the following caſe : — On 18th 
June 1769, the pauper came to Mattingley with a certifi- 
- cate of that date from Heckfield, and continued to live at 
Mattingley until the time of the removal: Whilſt the pau- 


Auguſt 1780, he contracted with John Ironmonger for the 
purchaſe of a copyhold tenement at Matting/ey, which 
had been, previous to ſuch contract, mortgaged to one 
T. Bailey for 321. which money was unpaid at the time 
ef making the contract; which contract was, that the 


which ſum was incluſive of the 421. due on the ſaid 


fum of 391. 178. 6d. On the 3d Auguft 1780, the pau- 


Ironmonger, ſubject to a mortgage ſurrender for the 321. to 
Bailey, and the pauper afterwards entered into poſſeſſion 
of the premiſes, and continued poſſeffed thereof for four 


intereſt, which was all the intereſt Bailey received after 
the purchaſe. He never paid off the ſaid mortgage 
money: and in the year 1784, he delivered up the poſ- 
ſeſſion of the ſaid premiſes to the ſaid Bailey. les 
argued, that ” value of the eſtate purchaſed by the pau- 
oe was more than ſufficient to ſatisfy the words of the 

atute 9 G. 1. c. 7. for it is ſtated, that the pauper con- 
tracted for the purchaſe of the eſtate for 391. The value 
then being ſufficient, and the money bona fide paid to the 
vendor, it is ſufficient if he be ſatisfied, whether by pay- 
ment at the time by a debt liquidated, or by any other 
mode; the manner in which the money is paid, is per- 
fectly immaterial. And he cited the above caſes of K. v. 
Stockland, K. v. Tedford, and K. v. Dunchurch.—Burrough 
contra was ſtopped by the court, who ſaid the only 


was in fact of the value of 30l. bona fide paid? It is not 
even pretended that the ſum of 30l. has been paid at all, 
. = but 


_ pauper ſhould pay 391. 178. 6d. for the ſaid tenement, 


mortgage, and the pauper paid to Ironmonger 71. 178. 6d. 
which, with 321. to be paid to Bailey, made the aforeſaid 


per was admitted to the ſaid premiſes on the ſurrender of 


years, during which he paid to the ſaid Bailey two years“ 
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Purchaſe for 
39 I, 178. 6 d. 
the premiſes be- 
ing then mort- 
gaged for 221. 


which was never 


paid, is a pur» 
chaſe only for 
71. 178. 6d. 


per continued fo to reſide, and previous to the 3d of bea. fde paid. 


queſtion was, Whether the purchaſe made by the pauper 


* 


yd 
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but on the contrary no more than 71. 178. 6d. for the 
pauper only purchaſed the intereſt of the mortgagor ſubject 
to the mortgage. Now the eſtate was mortgaged for 321. 
therefore the i intereſt ſubject to that was only 
JI. 178. 6d. which was the whole of the pauper's pur- 
chaſe. The eſtate having been mortgaged for 321. the 
inſtant the mortgagee got into poſſeſhon, he might have 
gained a ſettlement upon it; if ſo, the mortgagee was a 
_ purchaſer for 321, and the pauper only purchaſed ſubje& 
to that charge; had the purchaſe money been bona fide 
Paid, the court would not have inquired how the pur- 
chaſer came by the money, nor whether he mortgaged the 
eſtate for the payment of it 4 that might be a queſtion of 
fraud for the conſideration of the ſeſſions : but in order to 
conſtitute a purchaſe within g G. 1, the ſum of 3ol. muſt . 
not only be paid in point of fact, but muſt be alſo bona fide 
paid, —— Order of ſeſſions quaſhed. Caſe by Durnf. and 
| . £aft, 2 V. 12. 75 N 
Mortgagee en- h H. IS G. 2. | Cotleigh and Steckland. 4 Fohn Spiller, the 
tering as princi- pauper, was a mortgagee of a term for 151. ; and 30s. 
2 were due to him for intereſt, and 181. 10s. more on bond 
n and ſimple contract. The mortgagor died. Spiller took 
out adminiltration, as principal creditor; entered and , 
was poſſeſſed: and ſo continued, till removed by the 
original order,—By the court: Spiller gained a ſettlement, 
as a purchaſer for a confideration of more than 3ol. bona 
fede paid. Str. 1162. Burr. Settl. Caf. 169. 
A cettage di. E. 14G. 3. Everſbolt and Woburn. The paupers (two 
vided to the pau- ſiſters) reſided at Everſbolt under a certificate from Woburn. 
2 life, A perſon entitled to a long term of years ina cottage in 
gains a ſettle- E verſbolt, after having deviſed it to Andrew Powell, ſon of 
ments their father William Porvell, adds, that © it is alſo my will 
« and pleaſure, that the ſaid William Powell (their father) 
« and his wife and children ſhall have free liberty and 
„ power during their natural life to dwell in it.” And 
accordingly, William Powell and his wife, and their ſaid 
| fon Andrew, and the two daughters (the paupers) reſided 
in it till William PowelPs death.—By the court clearly: 
The ſettlement of the daughters (the two paupers) is in 
. Burr. Settl. Caſ. 8 7. 

. 6 G. 3. Dunchurch and South Kilwortb. Edwa 
3 Tanſur, a certificate man from Dunchurch, together with 
under 301. will his wife Elizabeth, were joint purchaſers of a houſe, yard, 
not gain a ſettle- and garden at South Kilworth,- and paid for the purchaſe 
ous OA thereof 191. and upwards. He laid out about 151, more 

in repairs, and built a new ſhop on part of the 1 


= 
”- 


Laying out mo- 
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and was taxed after the rate of a tenement of 3ol. value, 
and re ſided in the ſame till his death. After his death, his 
widow the pauper Eliabeth continued in poſſeſſion for 10 
months and more; afterwards ſold part of the premiſes for 
- upwards of 30 l. and referved. part to herfelf; but removing 
out of the ſame into another houſe in the fame pariſh, and 
becoming actually chargeable, ſhe was removed by-order 
of two juſtices to Dunchurch which gave the certificate, 
and the ſeſſions confirmed that order. It was moved to 
quaſh theſe orders; for that the pauper on this ſta of the 
caſe had gained a fettlement at South Kilaborth. —By the 
court: The whole queſtion is, Whether this woman was a 
bona fide purchaſer of an eſtate of 30l. value? She cannot 
be preſumed to have come to it by deſcent, or executor- 
ſhip, or any ſuch like act of law, becauſe the contrary ap- 
pears. She and her huſband were joint purchaſers, 
They took / jointly and by entierty, and not by moieties. 
If ſo, ſhe can only ſtand in the ſame ſituation as her huſ- 
band did; which is that of a purchaſer. And as to the 
vakue, the act takes it according to the purchaſe money 
actually paid; and no money aſterwards laid out, can 
make the prior purchaſe of a greater value than it really 
was at the time of making it. Therefore ſhe gained no 
ſettlement by this purchaſe. And the orders were con- 
firmed. Burr. Settl. Caſ. 5 5 3. Black. Rep. 596. 


M. 30 G. 3. X. v. Scammonden. C. Bettomley and his Where the p- 


wife were removed from Scammonden to Seyland both in the ebaſe money 
| Weſt Riding of Yort/hire. The ſeſſions diſcharged the ION dg 
order, ſubject to the opinion of the court on the following bur the ſum bona 
caſe : The pauper being legally ſettled in Scyland, made f4 bad was 3ol. 
an agreement with one Harriſon tor the purchaſe of an 
eſtate in NRiſhauorth for 281. and the confideration men- 
tioned in the deeds, and in the receipt indorſed, was 281. 
but the appellants produced parol evidence to prove, that, 
before the deeds were executed, the vendor declared that 
as the agreement was not in writing he was not bound b 
it, and having fince had 3ol. offered for the eſtate, he 
would not take leſs, nor would he execute the deeds un- 
leſs the purchaſe money were made up that ſum. Upon 
which the pauper advanced 11. 158. more, which with 58. 
ow ing from Harriſon to the pauper, was inſiſted made up 
the ſum of 301. but the deeds were not altered, and the 
conſideration therein mentioned was left according to the 
original agreement, viz. 281. The counſel for the appel- 
lants contended that this was a bona fide purchaſe for 301. 
But the court were of opinion that no parol evidence 
. | 5 could 
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Per ſon not re- 
moveable from 
his own. 


| huſband's ſettlement. Thee ſeſlions, upon appeal, * 


Voor. (Settlement by estate.) 


could be given to contradict the conſideration mentioned 


in the deeds, The eſtate purchaſed was the eſtate of Har- 


riſon's wife; and in the deed there was a covenant from 
Harriſon thiat he and his wife would levy a fine unto. C. 
Bottomley in fee, of the premiſes, at the coſt of Bottomley ; 
towards the expence of wluch ſine C. Bottomlcy left in the 
hands of his attorney four guineas. The pauper refided 


above three months upon the premiſes, and afterwards 


ſold them to his brother, 7. Bettomley. To this convey- 
ance Harriſon: and his wife were parties; and it recited 


Hlarriſon's covenant to the former deed to levy a fine ; but 


as ſuch a fine had not then been levied, it was agreed that 
inſtead thereof, Harriſon and his wife ſhould acknowledge 


and levy a fine of the premiſes unto Bottomley in fee, 


which was in H. term 1787 levied accordingly ; part of 
the expence thereof was diſcharged by the four guineas 
ſo left in the hands of the attorney by the pauper, and the 
other part was paid by Bottomley. And the ſeſſions being 


of opinion that the four-guineas was to be conſidered as 


part of the conſideration under the act of parliament, and 
that C. Bttomley by ſuch purchaſe gained a ſettlement in 
Riſhworth, diſcharged the order. Kenyon Ch. J. ſaid, 
it was clear that the party might prove otlier conſiderations 
than thoſe expreſſed in the deed. It is permitted in all 
caſes of covenants to ſtand ſeiſed to uſes. And in Filmer 


v. Gott, where the conſiderations mentioned in the deed 
| were 10, oool. and natural love and affefion. the Lords Com- 
miſſioners of the Great Seal directed an iſſue to try, whe- 
ther natural love and affection formed any part of the 
conſideration, the eſtates being worth near 20,000]. On 


an appeal to the Houſe of Lords this was confirmed; and 


the jury on the trial of the iſſue finding that natural love 


and affefttion comſtituted no part of the conſideration, the deed 
was afterwards ſet aſide by the Lord e N | 


Aſhhurſt J. concurred. (Buller and Grgſe Je. abſent.) 


Order of ſeſſions affſirmed. Du#nf. and Haft, 3 V. 474. 


Dat a perſon may not be removed from his own, although 


not ſettled thereby. + © . 
. 33 G. 2. 4ythorp Rooding and White Rooding. Wil. 
liam Gates, huſband of the pauper Suſannah Gates, being 
ſettled at White Rooding, went away and left his wife and 
children. Whereupon-the and her children went and lived 
for the ſpace of 40 days, without her. huſband, in a copy- 
hold tenement of her huſband's at Aythrop Rooding, Two 
Juſtices remove her td White Rooding, as the place of her 


41 th 
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that order. It was moved to quaſh the order of ſeſſions; 

and argued, that though this was the huſband's own 

eſtate, yet his wife and children might be removed from 

it; that he himſelf could not have gained a ſettlement 

upon the ſaid eſtate without reſidence upon it, for others 

wiſe a man who had property in divers pariſhes might 

have different ſettlements at the ſame time. - On the othet 
hand, it was admitted, that neither the wife and children, 
nor even the huſband himſelf, could have been removed 

to this place, where the huſband had never reſided; but 

it was inſiſted, that they were irremovable from it, as they 

were inhabiting upon their own eſtate. For they did not 

come to inhabit there as intruders or vagrants, but to 

reſide upon their own ; and no perſons can be removed 

from their own, be the value ever ſo ſmall, or let them 

come to it in what manner ſoever.— By the court; 

There doth not appear any diſſent of her huſband from 

her going there, and K. it is rather to be preſumed 169 

that ſhe went with his conſent. The huſband's ſettle- | {| 158 
ment remains as it was, but nevertheleſs the wife was not | 

removeable from his eſtate. It is one thing to ſay, that 12 

a perſon may not be removed; and another, that ſuch A 

| 
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perſon doth not gain a ſettlement. The huſband himſelf 
would not have been removable from his own if he had 
gone thither. A man's right to reſide upon his own 
eſtate is founded on Magna charta, which ſays that a man 4} 
ſhall not be difleiſed of his freehold. A wife hath a na- j 
tural right to go and refide upon her huſband's eſtate. If ql 
ſhe had gone againſt her huſband's conſent, it would have 1! 
made an alteration.—And the court were unanimous, that ny 
the juſtices could not remove her from her huſband's pro- _ 
perty. Burr. Sertl. Caf. 412. | 1 104 
E. 4 G. 3. Leeds and Blackforddy. Foſeph Howe, + bo 
huſband of Anne Howe the pauper, took a tenement of 1 | 
101. a- year at Blackfordby, and reſided there above 40 _ FRO 
days. Afterwards he took a tenement at Leeds of aboye Wn. 
40l. a-year, and went and reſided there for above 40 | 15 
days, leaving his wife at Blackfordby. Then he returned 1 
to Blackfordby, and ſtayed with his wife there 27 days. | Tal: 
And on his leaving her, and going away to Leeds, two | ii | | 
juſtices remove her from Blackferdby to Leeds, as to her N 
place of ſettlement. It was agreed, that her ſettlement 0 | 
muſt folow that of her huſband : But the court were of | 
opinion, that the juſtices had no power to remove her 5 | 
from , Blackfordby, whilſt her huſband's intereſt there ſub- . 
ſiſted. The huſband himſelf could not have been removed 
Vat. III. a 2 2 from 


r 
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Whether a cer- 
tificate perſon 
may gain a ſet- 
tlement by e- 
fiding on his own 
eſtate. 


E. 5G. Burclear and Faſtwoodhay. Abraham Hacker 


become thereby legally ſettled, A ſervant not removable 


ment. 
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from his own tenement at Blackfordby, the leaſe whereof 
was unexpired. And if they could not have removed the 
man himſelf from his own, it follows that they could not 
remove his wife ſo long as it remained his. Burr. Settl. 
Caſe. 524. Black. Rep. 466. e 
How far a certificate perſon ſhall gain a ſettlement by an 
ate of his own, notwithflanding the above ſaid flutute of the 
9 & to W EE NS? | 


comes with a certificate into the pariſh of aſt dh, 
and afterwards marries one Sarah Smith. Her father 
ſurrenders to her a copyhold eſtate of 208. a-year, and fo 
the huſband had it in her right. By the court: The 
man has gained a ſettlement in Eaſtavoodhay ; for a man 
cannot be turned out of his own, be it never fo ſmall. 
And by Forteſcue J. The party here could not be re- 
moved: And not removable, and gaining a ſettlement, 
are the ſame thing. Then it was objected, that the per- 
ſon being a certificate perſon, he gains no ſettlement, 
unleſs he rents a tenement of 101. a-year, or exereiſeth an 
annual office; and that ſtatute being an explanatory 
act, is not itfelf to be explained, and conſequent! 
cannot be taken farther than the words.——But by the 
court: This is not an explanatory act but a new law, 
and muſt therefore receive a liberal conſtruction. 
The exceptions in the ſtatute prove this caſe, being 
a caſe more reaſonable - than either that are there 
mentioned; and the - parliament never intended to 
put a certificate man in a worſe condition than ano- 
ther perſon. Caf. of S. 121. Str. 163. Burr. Seitl. 
Caf. 221. | | n 
(Note; where it is ſaid all along throughout this 
courſe of ſettlements, that a perſon not removeable for 
40 days thereby pains a ſettlement ; this is to be under- 
ſtood with reſpect to the particular inftance only then 
fpoken of: For it is by no means univerſally true, that 
every perſon who reſides 40 days unremovable doth 


for 40 days, gains no ſettlement unlefs he ſerves out 
his year: A baſtard, with its mother for nurture for 48 
days, doth not thereby acquire any new ſettlement : 80 
a wife reſiding upon the huſband's - eſtate : So a certi- 
ficate perſon, or one reſiding on a purchaſe under the value 
of Zo and not actually chargeable, though they are 
irremovable, yet by ſuch reſideſice they acquire no ſettle- 
#4. 6 G. 
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H. 6G. Jvingboe and Stonebridge. A certificate man 
made a purchaſe in Stonebridge, and his apprentice lived 


with him for above 40 days upon the purchaſed eſtate 


there — And by the court: The apprentice thereby 
gained a ſettlement; for when a certificate man maketh 
a purchaſe, he immediately ceaſeth to be there in 
nature of a certificate man, and becomes a ſettled in- 
habitant, and conſequently his apprentice with him. 
Str. 206. | | | | 2 

E. 16 G. 2. Stansfield and Spotland. If an eſtate 


deſcends to a certificate perſon, it gains him a ſettlement, 


becauſe it is by operation of law, and not by any act of his 


own 3 and as the ſtatute hath been laid open in caſes of 
deſcents, it ought to be ſo in caſes of purchaſes. And 
by Lee Ch. J. the ſtatute of the 8 & 9g I. hath received 
a liberal conſtruction 3 and hath been held to gain a ſet- 
tlement, both in deſcents and deviſes, -and purchaſes. 


On the 13 C14 C 2. the conſtruction has been, that let 


the value be what it will, a perſon cannot be removed 
from his own 5 and it ſeems to be the ſame upon the cer- 
tificate act; for if he is not removeable within the 13 U 
14 C. 2. he is not removeable on the certificate act. 
1 Seff. C. 316. Burr. Settl. Caſ. 205. + . 


. 16 C. 2. Deddington and Duns Tew. A certifi- . 


cate man purchaſed a "houſe for 421. lived in it many 
Jeary then ſold it, and becoming chargeable was ſent 


ack. It was inſiſted, that the 9 & 10 W. c. 11. ſaying, 


a certificate man ſhall gain a ſettlement by no act whatſoever, 
wnleſs the taking 1ol. a- year, or ſerving an annual office, 


this man, notwithſtanding the purchaſe, might be ſent 


back: and it was ſaid to differ from the caſe of Burclear 
and Eaſtauoad bay, where the ſurrender of a copyhold to 


the certificate man's wife was held to gain him a ſettle- 


ment; becauſe there it was not his own act (as this pur- 
chaſe is) but it came to him by operation of the law. 
But the court did not think this a ſufficient diſtinction, 
and ſaid a purchaſe was in its nature an excepted caſe : 
and his ſelling it afterwards made no alteration. Str. 


H. 31 G. 2. Cold Aſhton and Weodchefter. Caſe ſtated | 


for the opinion of the court: In Fuly 1725, Daniel Har- 


riſen and Mary his wife, and William their fon, went 
with a certificate from Woodchefter to Cold Aſbton. They 
all lived in the pariſh of Cold Aſbton from July 1725, till 
about Chriſtmas 1728, at which time William Fido the 
father of the ſaid Mary died inteſtate, leaving the ſaid 
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William, Fido, Daniel Harriſon and Mary his wife, and 


lived in and occupied the fame ever fince, till the removal 


_ lived in the pariſh of Cold Aſbton ſeparate and apart from 


words, but on the principle that he cannot be removed. 
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Mary his daughter and five other childven, and being at 
the time of his death poſſeſſed of and entitled to a tene- 
ment and two acres and an half of land of the yearly 
value of 61, 178. in Cold Aſbton, for the remainder of a 


term of 82 years, determinable on the death of himſelf 
and the ſaid Mary his daughter. Upon the death of 


William their ſon, who was then about five years old, 
entered upon and took poſſeſſion of the ſaid tenement 
and land, and Daniel Harriſon and Mary his wife have 


by the order now appealed againſt. But no adminiſtra- 
tion of the goods or perſonal effects of Wilkam Fido was 
ever granted to the ſaid Daniel Harriſon and Mary his 
wife, or either of them, or to any other perſon. William 
Harrifen lived with Og Gove Daniel and Mary, Har- 
ri/on in the {aid tenement till about 1748, when he mar- 
ried the pauper Mary (by whom he had the four children 
removed) and after his marriage, he and his wife ary 


the ſaid Daniel Harriſen, until the time of the death of 
the ſaid William, which was in the year 1755. Mary 
the widow of William Harriſon, and her four children, 
having, after the death of the ſaid William, be come 
actually chargeable to the pariſh of Cold Aſbton, were 
removed by order of two juſtices to Woodchefter which 
had granted the certificate. Upon appeal, the ſeſſions 
quaſhed the order, and ſtared the above caſe; which be- 
ing removed by certiorari, it was moved that the order of 
ſeſſions might be quaſhed. There were two queſtions : 
1. Whether Daniel Harriſon the father acquired any ſct- 
tlement different from that to which he was entitled by 
the certificate? 2. Whether if ſo, the ſon gained a 
derivative one ?——— L. Mansfield Ch. J. As to the firſt 
queſtion, the caſe of a certificate man's gaining a ſettle- 
ment by reſiding on his own eſtate, is preciſely the ſame 
as that of a common perſon not under a certificate, and 
ariſes by conſtruction; for it is not within the words of 
the 8 @& 9 V. which ſpeaks only of ſerving an annua} 
office, and renting 101. a year. But refiding on a man's 
own «ſtate. was" conſidered as a ſtronger caſe than the 
caſual property acquired by renting, becauſe he has a tct- 
tlement on the ſtatute of the 13 & 14 C. 2. not by the 


This conſtruction being made upon the reafon, gives 3 
greater latitude to the principle on which the conſtruction 
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is founded ; and therefore a man who reſides on his W 
eſtate, though of ever ſo ſmall a value, is irremoveable; 
And this holds equally ia the caſe of a certificate perſon, 
who gains a ſettlement if after he comes in by certificate 
he is under ſuch circumſtances as by his property he cans 
not be removed. Whether in this caſe Daniel Harriſon 
had ſuch a property in this leaſehold eſtate when he firſt 
entered upon it, it is a queſtion that need not now be de- 
termined. - What I ground my opinion upon is, that he 
has acquired by the length of poſſeſſion ſuch a right as he 
was not removable from. For the ſtatute of limitations 
doth not operate by way of barring the remedy only, but 
it gives a right, He may bring an ejectment after 20 
years poſſeſhon 3 and no perſon could have recovered 
againſt him, becauſe ſuch perſon was out of poſſeſſion all 
the time. I except the cafe of landlord aud tenant ; for 
there, the poſſeſſion of the tenant is that of the landlord. 
This poſſeſſion gives a title from which the pariſh oſſicers 
could not remove him, nor the next of kin. In the cafe. 
cited, Farringdon and Widworthy, they had been ſatisſied 
their ſhares ; and here, if they have not controverted it for 
ſuch a length of time, it is to be ſuppoſed they have 
given up that right. If the caſe had turned on the gene- 
ral queſtion, Whether the next of kin gains a ſettlement 
without adminiſtration? I ſhould have deſired time to 
conſider of it, and the caſes cited. There is a material 
difference between the party's being ſole next of kin, and 
where in common with others, as in this cafe ; for where 
one is the ſole next of kin, he has the undoubted right to 
adminiſtration, In general, it is of more conſequence, 
that the law with regard to the poor's ſettlements ſhould 
be certain, than what the determination 1s as to the par- 
ticular caſe_in queſtion. As to the ſecond point, of a 
derivative ſettlement to the ſon ;—the word emancipatios 
is a looſe term in our law, eſpecially in the matter of ſet- 
tlements, and it is uſed in the books without affixing an 
preciſe idea. Indeed it is a term borrowed from another 
law, and not properly applicable to ours. The rule I take 
to be this: Children are entitled to the ſettlement of their 
father, till they have acquired another. As to the diſ- 
tinction made at the bar, that the ſon ſhall not derive a 
new ſettlement from his father, becauſe it was acquired 
by the father himſelf after the ſon had left him; this 
might be material were the fact ſo, but it is not ſtated 
here to ſay that was the caſe, or that he left his father ſo 
as to change his derivative 9 It is ſtated, = 
| | 2 23 c 
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he lived 20 years with his father in this tenement, or at 
leaſt very near it, and we cannot intend that he did 
not.—-Mr. J. Deniſon was of the ſame opinion. (Mr. J. 
Fuaſter abſent.)—— Mr. J. Wilmot : As to the father; [ 
do not think it material to ſay any thing about the ad- 
miniſtration. Had the caſe turned upon that, it would 
have deſerved conſideration. If it be a matter already 
ſettled, I ſhall be for adhering to the rule (Stare decifis), 
which is a right rule, and more eſpecially in the poor 
law. Poſſeſſion by wrong gives a title upon an eject- 
ment againſt the legal owner. Here is a legal title, 
without adminiſtration: After ſuch a length of poſſeſſion 
one would be inclined to preſume as much as poſſible. 
Now here it is poſſible that Daniel Harriſon and his wife 
might have ſome grant or aſſignment from William Fido 
in his lifetime; or ſome other regular and rightful title to 
the poſſeſſion which they took of this tenement. So that 
their poſſeſſion might poſſibly have been a rightful one.— 
It would be too nice to be computing days, to ſee whether 
the ſon was with his father a day over or under 20 years. 
And the order of ſeſſions was affirmed. Burr. Settl. Caf. 
444+. 
M. 32 G. 2. SHenſton and Aldridge. The wife of 
Tſaac Green, a certificate man, had an eſtate deviſed to her 
for life by her father; upon which ſhe and her huſband 
entred, and lived thereupon for above ſix months. 
By the court: {aac hereby gained a ſettlement, notwith- 
ſtanding the certificate. Burr. Settl. Caf. 468. 
T. 21G. 3. Hadenbam and Wrivelingham. Robert 
Bittany, late huſband of the pauper Mary Bittany, came 
with a certificate from Hadenham to Wivelingham, where 
one Elizabeth Bittany by her will deviſed her eſtate at 
Wivelingham to truſtees to be ſold, and the money ariſing 
from the ſale thereof to be divided between the ſaid 
Robert Bittany and three daughters of William Brittany. 
They all agreed among themſelves, that Robert ſhould 
have the real eſtate, and the three daughters of William 
the perſonalty amongſt them, whereupon the truſtees 
conveyed the ſaid real eſtate to Robert; who entred, and 
reſided thereupon ſeveral years. The queſtion was, 
Whether this reſidence of Robert was ſuch a refidence 
upon his own property as would diſcharge the certificate, 
and gain a ſettlement. It was admitted, that reſidence 
on an eſtate in which a man has only an equitable intereſt 
is fufficient; but it was inſiſted, that Robert had taken 
no intereſt of any kind in the lands by the will, eee 
9585 . * ' : leg 
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legal nor equitable. - He had only a right to call upon 
the truſtees to ſell the eſtate, and diſtribute the money 


ariſing from the ſale. On the other hand it was argued, 
that Robert had clearly an equitable title under the will; 
all the parties had agreed that the truſtees ſhould not 
ſell ; and that it is clearly ſettled, that a reſidence on 
one's own eſtate, coming either by deſcent or deviſe, 
whether the legal intereſt is coupled with the equitable or 


not, and whatever the value is, will gain a ſettlement, and 
diſcharge a certificate. L. Mansfield mentioned the caſe 


of Roper and Radclyffe, to ſhew, that a deviſee of the 
ſurplus ariſing from the ſale of lands after payment of 
debts and legacies, has an equitable intereſt in the lands 


+ themſelves, it being in his option to pay the debts and 


legacies, and keep the land. Willert J. ſaid, the ſame 
ueſtion in this caſe had occurred in the caſe of Nat- 
ld (a), which was referred to Mr. J. Gould on the cir- 
cuit, who decided that a ſettlement was gained ; and that 
his opinion had been afterwards recognized by the court. 
And in the preſent caſe, the court were unanimous, 
that Robert hereby vacated the certificate, and conſe- 
quently gained a ſettlement. Douglaſs, 738. Cal. Co. 
121. - 
How far reſidence upon a man's own eſtate is neceſſary to 
gain him * 5 | 
H. 8 Riſelip and Harrow.—By Holt Ch. J. Hav- 
ing land in a pariſh will not make a ſettlement, but living 


in a pariſh where one has land, will gain a ſettlement 


without notice; for the act never meant to baniſh men 
from the enjoyment of their own lands. 2 Salk. 5 24. 

H. 8 G. Woley and Hinton Blewet, A perſon ſettled 
at Hinton Blewwet had an eſtate deſcended to him in Votey; 
whereupoh the juſtices ſend him thither as to the place of 
his laſt ſettlement.—But by the court : The order muſt 
be quaſhed; for it is no ſettlement nor inhabitation, 
though if he ſhould go thither he could not be removed : 


1t may be a great injury to fend him away from a good 


trade at Hinton Blewit, to perhaps half an acre of land, 
wherein he has but a term. Str. 476. ; 

E. 8 G. 2. K. and St. Mary Berkhamſtead, The huſ- 
band ran away, and it was not known whether he was 
alive or dead; in the mean time the wife had a houſe de- 
viſed to her in Northchurch, and ſhe and her children went 
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to live there. The queſtion was, Whether by continuing 


therein 40 days,, they gained a ſettlement ? The court 
ſeemed to be of opinion, fince it was not known that the 


huſband was dead, he mult be ſuppoſed to be alive, and 


in that caſe that the wife could not gain a ſettlement for 
herſelf, but muſt follow the huſband's ſettlement; and 
that the huſband having not teſided 40 days at North- 
church, in the ſaid houſe unremovable, he hath gained no 
ſettlement there. 2 8 /. C. 182. 

M. 25 G. 2. We  Shefford and Baydan. John Bird 
came into Weſt Shefford with a certificate from Baydon. 
During his ſtay at Weſt Shefford, he became beneficially 
entitled to a leaſehold eſtate of 141, a-year there, deter- 


minable upon his own life. Upon which he entered 


But reſidence 
upon the ſame 
eſtate is not ne- 
ceſſary, provided 
Jr be in the pa- 


on November t th, and continued in poſſeſſion till the 
t5th of December following, being 28 days only, when 
he died, ——By the court: In all caſes, whether of owner- 
ſhip of land, or renting 10l. a- year, a reſidence of 40 days 
is neceſſary, And the caſe of Mugſiey and Grandborougb 
was cited as a caſe in point; in which it was holden by 
the court, that any perſon who has an eſtate of his own, 
either freehold, copyhold, or a beneficial term for years, 
by act of law (as by deſcent, marriage, executorſhip, or 
adminiſtration) may dwell upon it as his own, and he 1s 
not remoyable ; and gains a ſettlement if he continue 40 - 


days, though under 101. a-year. But he muſt abide 4a 


days, And neither he nor his can be removed to it from 
any other place, unleſs he ' ſhall have "reſided 40 days. 
Burr. Settl. Caſ. 307. | 
But reſidence upon the /ame gſtate is not neceſſary, 
provided the reſidence be within the pariſh, As in 
the caſe of Sowuton and Sydbury, E. 12 G. 2, A per- 
ſon who lived with his family at So-wton, having an eſtate 
at Sydbury, which the tenant gave up, went thither 
and lodged in an alehouſe as a gueſt, without having any 
certain room there, and ſtaid from November till April. 
but ſometimes went to Soawton, where his children and 
family were, and to other places as his occaſions re- 
quired, poſſeſſed and managed his eſtate, by repairing 
fences, hoeing turnips, and the like, 'The queſtion was, 
Whether ſuch inhabiting, and not upon the eſtate, would 
gain a ſettlement? And the court were of opinion it 
would, and that it made no difference whether it were 
in his own houſe or in an alehouſe ; for being in the ſame 
pariſh he could not be removed. 2 84. C. 150, 19 Finer, 
374. Burr. Settl. Caf, 125, b F 
5 Alla 
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Alſo it is not neceffary that ſuch refidence ſhould be for 
40 days tchether. Thus in the ſame cafe of Soquron and 


Sydbury, the queſtion was moved, Whether, fince he did days together. 


not reſide there for 40 days together, but for more than 


40 * in the whole, ſuch reſidence ſhould gain a ſettle- 


ment ?—And by the whole court: It is not neceſſary upon 
the ſtatute, that tl reſidence ſhould be 40 days ſucceſ- 
ſively. 2 8%. C. 150. Andr. 345. 19 Vin. 374. Burr. 
Settl. Cafe 125. ' 

And, T. 13G,.2. St. Nyot?'s and St. Cleere. Nicholas 
Penquite the pauper was born at &. Cleere; afterwards he 
gained a ſettlement at Sz. Nyott's; and from thence re- 
turned to S/. Cleere, and lived there with his mother, on a 
tenement, in part of which he had an eſtate of freehold 
and inheritance, and of which he was ſeiſed in common 
together with his mother and fiſters. He worked there 
as a day labourer, and lodged ſometimes on his own eſtate 
and ſometimes in other places where he worked in the ſaid 
pariſh of Sr. Cleere, and at other times in other parKhes 
adjoining ;z but did not live and refide on his ſaid eſtate in 
St. Cleere, or in the pariſh of St. Cleere, by the ſpace of 40 
days together at any one time, between his leaving $7. 
Nyott's and felling his eſtate in Sz. Clere (which was 
about three years after his returning to S7. Cleere).— By 
the court: This depends on the ſtatute of the 13 & 14 
C. 2. which directs the ſending a pauper to the place 
where he was laſt legally ſettled for the ſpace of 40 days. 
But this man continued, off and on, for more than 40 
days. And it is not neceſſary that he ſhould have reſided 
there 40 days together. He was irremoveable from 
St. Cleere for above 40 days; and that is ſufficient. Burr, 
Settl, Caf. 132. | 


AND now, upon the whole, having gone through this 
ſubject of ſettlements, and I hope with ſome perſpicuity 
and exactneſs; the ſirſt reflection which will ariſe in the 
mind of every reader, I think, will be, to admire the ſub. 
tilty of human wit. It was the obſervation of a wiſe king 
of 1/rael long ago, that God made man upright, but they 
have ſought out many inventions. A ſtranger to our laws 
- would not reagily conjecture, how many doubts and knotty 

difficulties have been formed upon the conſtruction of one 
ſhort act of parliament, and one ſingle clauſe of that one 
ſhort act, and which upon the face of it doth not appeax 
to carry any conſiderable dithculty, 
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The next thing that occurs is to reverence the wiſdom 
of the court of king's bench, in clearing up thoſe difficul- 


ties, and eſtabliſhing the ſenſe of the law upon ſolid and 


firm grounds; whoſe determinations, although they are 
not a law in themſelves, yet they are the beſt and ſureſt 
expoſition of the law; being made by perſons of diſtin- 
guiſhed abilities, educated and exerciſed in the profeſſion of 
the law, after argument by able counſel. Which advan- 
tages are not ordinarily to be expected at a quarter- ſeſ- 
lions. So that the law ſeems now to be well ſettled as to 


theſe matters; and conſequently the diſputes about ſettle- 


ments cannot ſo much ariſe from the uncertainty of the 
law, as from the uncertainty of the facts upon that law: 
And this, from the nature of the thing, muſt always 
be uncertain, as depending upon the teſtimony of wit- 
neſſes, and thoſe alſo for the moſt part of the meaneſt of 
the people. 

There hath been alſo another cauſe of much altercation, 
upon appeals againſt orders of removal, which ariſes from 
ſome defect in thoſe orders themſelves; or from ſome error 
in the method of proceeding in relation thereto : Which 
comes next to be conſidered. 


III. Of removals. 


i, Order of removal in general. | 
11. Order of removal of a certificate perſon. 
111. Appeal againſt the order of removal. 


1. Order of removal in general. 


The ſtatute of the 13 & 14 C. 2. c. 12. which hath 
been ſo often canvaſſed in treating concerning ſettlements, 
is not yet to be diſmiſſed by us, but will appear again 
under this head, in a new and quite different light; as 
being that upon which all the orders of remoyal are or 
ought to be eſtabliſhed. And in this view there have 
been as many cafes adjudged upon it, as in the other, 
although not altogether in ſo great a variety. _ 

In treating of this ſubject, we will firſt ſet forth the 
fratutes ; then the eſtabliſhed form of an order of removal 


thereupon 3 and then take the ſame in pieces orderly and 


f diſtinctly, 
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diſtinctly, thereby to diſcover the ſeveral ſhelves and rocks 
upon which numberleſs orders have been ſhipwrecked. 

It is true, the ſtatute of the 5 G. 2. whereby errors in 
point of form may be amended at the ſeſſions, hath in ſome 
ſort remedied theſe defects; but that it may appear how 
ſuch errors are to be amended, and as it will be better if 
the order be ſuch as ſhall need no amendment, and as it 
{till remains a doubt upon that ſtatute, what ſhall be 
deemed matter of form, and what ſhall be deemed of the 
ſubſtance of the order, this method is not the leſs to be 
purſued upon that account. | 
By the 13 & 14 C. 2. c. 12. it is enacted as follows: 
Whereas by reaſon of ſome defects in the law, poor people are 
not reflrained from going from one pariſh to another, and there- 
fore endeavour to ſettle themſelves in :hoſe pariſhes where there 
is the beft flock, the largeſt commons or waſtes to build cottages, 
and the moſt wood for them to burn or deſtroy, and when they 
have conſumed it, then to another pariſh, and at laſt beceme 
rogues and vagabonds ; it is enacted, That it ſhall be lawful, 
upon complaint made by the churchwardens or overſeers of the 
poor of any pariſh, to any juſtice of the peace, within 40 days 
after any ſuch perſon coming ſo to ſettle in any tenement under 
yearly value of lol. for any two juſtices of the peace (one 
whereof is of the quorum) of the diviſion where any perſon that 
is likely to become chargeable to the pariſh ſhall come to inhabit, 
by their warrant to remove and convey ſuch perſon to ſuch pa- 


riſh where he vas laſt legally ſettled, unleſs he give ſufficient 
e e the diſcharge of the ſaid pariſh, to be allowed by 
the ſai juſtices. 1. 1. | 3 5 
And if ſuch perſon ſhall refuſe to go, or ſhall nat remain in 
fach pariſh where he ought to be ſettled, but ſhall return of his 
aun accord to the pariſh from whence he was removed, one 
juſtice may ſend him to the houſe of correction, there to be pu- 
niſbed as a vagabond. ſ. 3. And by the 17 G. 2. c. 5. 
All perſons who ſball unlawfully return to ſuch pariſh or place 
from wwhence they have been legally removed by order of tuo 
Juſtices, without bringing a certificate from the pariſh or place 
whereunto they belong, ſhall be deemed idle and diſorderly per- 
fons ; and any one juſtice may commit them (being theresf con- 
victed before him, by his own view, or by their own confeſſion, 
or by the oath of one credible witneſs) to the houſe correction, 
there to be kept to hard labour for any time not exceeding one 
month, ſ. D ö a | 

And if the churchwardens and overſeers of the pariſb to 
winch he ſhall be removed, refuſ? to receive ſuch perſon, and 
to provide work for him, as other inhabitants of the pariſh ; 
any juſtice of that di viſion ſhall bind any ſuch officer in whom 


there 
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there ſhall be default to the afſizes or ſaſſrons, there to be in- 
dicted for his contempt in that behalf. 13 & 14 C. 2. c. 12. 
ſ. 3. | 

And by the 3 V. c. 11. Hf anyperſon be removed by vir- 
rue of this aft, from one county, riding, city, town' corporate, 
or liberty, to another, by warrant of two eee ; the church- 
wardens or overſeers.of the port of the pariſh or toxun to which 
the ſaid perſon ſhall be fo removed, are required to receive the 
ſaid perſon : And if he or they ſhall refuſe ſo to do, ſuch perſon 
fo offending ſhall (cn prof thereof by the oath of tavo witneſſes 
before one juſtice of the place to which the perſon ſhall be re- 
moved) forfeit for each offence 5 l. to the uſe of the poor of the 
pariſh or town from which ſuch perſon was removed, to be levied 
by aiflreſs, by <varrant to the conſtable of the pariſh or town 
where ſuch offender dwells ; and for want of ſufficient diſtreſt, 
the ſaid juftice fhall commit the offender to the common gael for 
40 days, 1. 10. 


One juſt ce may pon complaint made by the eburchwardens or overſeers of 
2 . the poor of any pariſh ta any juſtice of the peace] By theſe 
be examined, to Words one juſtice alone hath cognizance of the matter, fo 
his ſettlement; far as coneerneth the complaint only ; and by virtue there- 
of may iſſue his warrant to bring the party be fore him in 
order to his examination; or he may iſſue his warrant, to 
bring the party before himſelf and another juſtice, in order 
to hearing and determining the complaint; for he himſelf 
alone cannot hear and determine, but only bring the mat- 
ter into the courſe of being heard and determined by two 
juſtices: And therefore it is moſt, uſual for the two 
' Juſtices originally to iſſue their joint precept to bring the 
party before them for that purpoſe. Nevertheleſs, if the 
party is willing, he may go voluntarily before the juſtices, 
at the requeſt of the overſeers, without any warrant at 
all. 7 5 


No perſonis to I Jifely to become chargeable} By 35 G. 3. c. 101. fo 
be become adu- much of the (aid act of 13 f 14 C. 2. c. 12. as enables 
ally chargeable, juſtices to remove perſons that are /ikely to become charge - 
| able, is repealed. And it is enacted, that after the 22d 
of June 1795, no perfon ſhall be removed from the pariſh 

or place-where he ſhall inhabit, to the place of his laſt legal 

ſettlement, until he become aually chargeable to the place 

where he ſhall inhabit, in which caſe two juſtices may re- 

move ſuch perſon, in the ſame manner, and ſubjeQ to the 

ſame Rad 2 and with the fame powers, as might have 

been done before the paſſing of this act, with reſpec to 

perſons likely to become chargeable, /. 1, * 
| 19 Provided 
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Provided always, that every perſon who ſhall have been 
convicted of larceny, or other felony, or deemed a rogue, 
vagabond, idle, or diſorderly perſon by the laws now in 
being; or who ſhall appear to two juſtices where ſuch 
perſon ſhall reſide, upon the oath of one witneſs, to be a 
perſon of evil fame, or a reputed thief, ſuch perſon not 
being able to give a ſatisfactory account of himſelf, or of 
his way of living; ſhall be conſidered as a perſon actually 
chargeable within the meaning of this act, to the pariſh 
where he ſhall refide, and may be removed to his place of 
ſettlement. /. 5. | 

Provided alſo, that every unmarried woman with child 
ſhall be deemed and taken to be a perſon actually charge- 
able to the place where ſhe ſhall inhabit, and may be re- 
moved as ſuch to the place of her ſettlement. /; 6. 


Every unmarried woman with child ſhall be deemed actu- 
ally chargeable) K. v. Great : Yarmouth, M. 39 G. 3. 
Mary Peſtile widow was removed from Great Yarmouth 
to Ditchingham in Norfolk. On appeal the ſeſſions quaſhed 
the order for informality, but did not ſtate any caſe for 
the opinion of this court. But in the order of removal it 


was recited and adjudged, that the pauper was with child, 


- which was likely to be born a baſtard ; that ſhe was living 
in Great Yarmouth, not having gained a ſettlement there; 
that ſhe was deemed to be a perſon actually chargeable to 
Great Yarmouth; and that her place of ſettlement was at 
Ditchingham, without negativing her having a certificate 
from any pariſh. Both the orders having been removed 
here by certiorari, a rule was obtained to ſhew cauſe why 
the order of ſeſſions ſhould not be quaſhed ; againſt 


which, on ſhewing cauſe, after ſtating the queſtion in- 


tended to be raiſcd in this caſe to be, Whether or not the 
above ſtatute 35 G. 3. c. 101. extended to an unmarried 
woman who is reſiding under a certificate ? argued in the 
negative, becauſe no mention is therein made of certifi- 
cated perſons ; that if the act did not extend to ſuch 
perſons, the order was defeCtive in not negativing that 
the pauper was living at Great Yarmzuth under a certifi- 
cate : For that in K. v. St. Mary Weſtport (a), it was 
ruled, that the pregnancy of a certificated perſon was no 


ground for removing her as a perſon actually chargeable, 


and conſequently, if this perſon were living under a certi- 


th. 
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ficate, ſhe was not liable to be removed. Per curiam: 
The orders which alone are before the court are ſcarcely 
ſuſficient to raite the queſtion that (it is ſaid) was meant 
to be agitated 3 but even if they were, this pauper comes 
within the words of the ſtatute alluded to, which are 
general, © every unmarried woman, &c.;” and alſo 
within the reaſon of the act. This clauſe ſeems to have 
been introduced for the very purpoſe of remedying what 
was before an apparent defect in the poor laws; for be- 
fore that act paſſed, a certificated perſon in this ſituation 
could not have been removed, although the child when 
born would be ſettled in the certificated pariſh. There- 
fore, as the words of the ſtatute are ſufficiently compre- 
henfive to include this caſe, there is no reaſon why we 
ſhould narrow or abridge the conſtruction of them fo ag 


to prevent their extending to a caſe that wanted the re- 
medy. Rule abſolute. Durnf. and Eat, 8 V. 68. 


The for of which "warrants or precepts en, 
where they are requiſite, may be to this effect: 


Warrant of one juſtice for a perſon to be examined 
concerning his ſettlement. 


Weſtmorland. To the conſtable of. 


ns ASMUCH as complaint hath been made before me 
one of his majeſly's juſtices of the peace in and 
for the ſaid county, by the churchwardens and overſeers of the 
poor of the pariſh of in the county aforeſaid, that A. 
P. hath come to inhabit in the ſaid pariſh, not having gained any 
legal ſettlement therein, nor produced any certificate owning 
him to be ſettled elſewhere, and that the ſaid A. P. is actually 
chargeable to the ſaid pariſh of —— for as the cafe may 
be]: Theſe are therefore to require you to bring the ſaid A. P. 
before me, to be examined concerning the place of his laſt legal 
ſettlement. Herein fail you nat. Given under my hand and 


ſeal the day of - 


—— — --—_ — 

*, Bp 7 * — a # _- 

* — * 2 *y — 
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Warrant of two juſtices in order to the adjudication. 


3 


Weſt dad. 


F 9RASMUCH as complaint bath been made bare 4. 


— tw , his majeſty's juſtices of the peace in and 
14 fer 
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for the ſaid county, and one 75 us the quorum, by the chureb- 


wardens and overſeers of the poor of the pariſh of ——— 
in the ſaid county, that A. P. hath come to inhabit in the ſaid 
pariſh, not having gained any legal ſettlement therein, ner pro- 
duced any certificate owning.him to be ſettled elſewhere, and that 
he the ſaid A. P. ts actually chargeable Lor as the caſe may be] 
10 the ſaid pariſh of Theſe are therefore to require 
you to bring the ſaid A. P. before us, at the houfe of 
in in the ſaid county, on the 


t the hour of in the afternoon of the ſame 


day, to be examined concerning the place of his laſt legal ſettle- 
ment, and to be further dealt withal according to law. Given 


under our hands and ſeals the =——— day of 


It may alſo not be unfitting, eſpecially in caſes of doubt 
or difficulty, to give notice (if it may be) to the overſeers 
of the pariſh or place where the ſettlement is ſuppoſed to 
be, that they may attend, if they think proper, when the 
adjudication is made; which probably might prevent ap- 
peals oftentimes from ſuch adjudications and orders. 
Which notice may be to the effect following: 


Summons to ſhew cauſe againſt an order for 
removal. | 


Weſtmorland. T O the churchwardens and overſeers of the 


poor of the pariſh of 
„and to every of them. 
This ts to ſummon you, or ſome of 2 to appear (if you fhall 
fo think proper) before „and ſuch other his majeſtys 
juſtices of the peace for the ſaid county of W. as ſhall be at the 
houſe of in — in the ſaid county of W. on 
— the —— day of at the hour of in the af 
ternoon of the ſame day, to fhew cauſe why A. P. ſhould not be 
removed from the pariſh of ——=——-in the ſaid county of W. 


in the county 
of 


to your faid pariſh of Given under — hand 
and ſeal, this — day of —— — in the year of our Lord 
. a . 


And then the general form of an order of remoral, as 


grounded upon the ſtatute of the 13 & 14 C. a. above 
recited, may be thus: | te Da 


The 


day of 
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The form of a general order of removal, 


Weſtmorland. 12 the churchwardens and overſeers of the 
| poor f the pariſh of Orton in the ſaid 
county of Weſtmorland, and to the churchwardens and over- 
feers. of the poor of the pariſh of Penrith in the county of Cum 
berland, and to each and every of them. | 
Upon the complaint of the churchwardens and overſeers of 
the poor of the pariſh of Orton aforeſaid in the ſaid county of 
Weſtmorland, unto ws whoſe names are hereunto ſet and ſeals 
affixed, being tus of his mageſty's fuſtices of the peace in and 
for the ſaid county FA Weſtmorland, and one of us of the quo- 
rum, that John Thomſon, and Mary his wife, Thomas 
their ſon aged eight years, and Agnes their daughter aged four 
years, have come to inhabit in the ſaid pariſh of Orton, not 
having gained a legal ſettlement there, nor produced any oertifi- 
cate owning them or any of them to be ſettled elſeaubere, and 
that the ſaid John Thomſon, Mary his wife, and Thomas 
and Agnes their children, are actually chargeable to the [aid 
pariſh of Orton (a). Ve the ſaid juſtices, ion due proof 
made theresf, as well upon the examination of the ſaid John 
Thomſon upon oath, as otherwiſe, and likewiſe upon due con- 
federation had of the premiſes, do adjudge the ſame to be true: 
and we do likewiſe adjudge, that the lawful ſettlement of them 
the ſaid John "Thomſon, Mary his wife, and Thomas and 
Agnes their children, is in the ſaid pariſh of Penrith in the 
faid county of Cumberland: We do therefore require you the 
aid churchwardens and overſeers of the poor of the ſaid pariſh 
of Orton, or ſome or one of you, to convey the ſaid John 
'Thomſon, Mary his wife, and Thomas and Agnes their 
children, from and out of the ſaid pariſh of Orton, to the ſaid 
pariſh of Penrith, and them to deliver to the chuxchwardens 
and overſeers of the poor there, or to ſome or one of them, to- 
gether with this cur order, or atrue copy thereof, at the ſame 
time ſhewing to them the original: and aue do alſo hereby re- 
guire you the ſaid churchwardens and overſeers of the paor of 
the ſaid periſh of Penrith, 10 receive and provide for them as 
inhabitants of your pariſh. Given under our hands and ſeals 
the day of ———— inthe year of the reign his 
aid majeſly king George the third, 


(a) Or that the ſaid A. P. (viz. the pauper) hath bean 
convicted of larceny, or other felony ; or if deemed a' rogue, 
vagabond, &c. [as the cafe may be.] Or that ie ſaid A. P. 
is an unmarried woman, and is with child. 7 

2 


— 
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To the churchwardens and overſeers of the poor of the pariſh. 
of Orton] If a place is extraparochial, and hath no over- 
ſeers, the juſtices cannot remove from thence, becauſe 
there are none neither to complain nor to convey ; but the 
juſtices ought firſt to appoint overſeers, and then to re- 
move. 2 Salk. 487. Foley, 97, 98. 

And as the juſtices cannot ſend from an extraparochial 
place, unleſs they have overſeers, ſo neither can they ſend 
to an extraparochial place, which hath no overſcers, be- 
cauſe there are none to receive them. 2 Salk. 487. Foley, 


97, 98. 


In the ſaid county of Weſtmorland] The county in the 
margin is not ſufficient, but it muſt appear in the body of 
the order that the place is in ſuch county, either expreſsly, 
or by ſome words of reference, as in tie /aid county, or in 
the county aforeſaid. Caſ. of 8. 151. 2 Seſſ. Ca. 181. 
T. 2G.2. K. and the pariſh of Sz. Stephenſon. There 
was an order of removal by the juſtices of the town of 
Bedford, from the pariſh of Sz. Peter's in Bedford, to the 
pariſh of Sz. Stephenſon in the county of Bedford, and it 
was only ſaid in the margin the town of Bedford, without 
mentioning in what county. It was moved to quaſh this 
order; and inſiſted, that it was neceſſary to mention what 
county this Bedford lay in, becauſe the appeal muſt be to 
the juſtices of that county where it lies. And of this 


reaſon of a flaw in the certiorari by which it was removed. 
1 Barnardiſt. 177. 190. 

In the caſe of Heo/beck and Gilderſon, M. 16 G. 2. The 
borough of Leeds was in the margin, and the direction was, 
To the churchwardens and overſeers of the poor of the 
townihip of Ho/beck in the /aid borough. And by the 
court, That is well enough. And the diſtinction is, be- 
twixt orders and indictments. In orders, the margin is 
to be conſidered as part of the order, and a clear plain re- 
ference to the county in the margin is ſufficient : But in 
indictments, the county mult be expreſſed in the body, and 


a reference to the county in the margin is not ſufficient. 
Burr. Sertl. Caf. 198. 


And to the churchwardens and overſeers of the poor of the 
pariſh of Penrith in the county of Cumberland] E. 1 An. 
St. George's and St. Olave's, The order was to convey one 
Thomas Gill to the pariſh of Sr. Olave, and it was directed, 
To the churchwardens and overſeers of the poor of the 

Vor. HI. 3 A paruh 


opinion was the court; but did not quaſh the order, by 


72T 


Removals from 
and to extrapa- 
rochial places. 


Whether the 
county need be 
mentioned in 
the body of the 
order. 


Order to be 
executed by the 
pariſh offices 
removing. 


— 
— 
+” ©» 
OD 
4 * = 
* 
— 


p — wy —— 
r 


—— — — 


——— — — 
= 
_— 
— 


—— 


r 
2 
#4 * 

ED 


— 
r . 
- T_T . — 


-v 


—— ——_—_ 


* 


* * — oo. re =; © — re 


— Is 9 wy 2 1 
AY I R 
- 


— 
* 
< — 


4 — Je * 
5 — 2 N £ 


- =: 
* — Cot. 


LY * 
- * r Cr 
_— * - 
—_ m — — — — — — — — 
1 — — 


= 
—_— R 


bo. 


LTD 


— LE 


2 WS 
— 


. ns 


722 


Removals to 
ome which 

ave no over- 
ſeers, 


Seſſion not to 
ſtate caſes for 
the opinion of 
the court on 


facts, 


Poor, (Remoyal.) 
pariſh of St. Olave. Quathed for they ought and can 
only order the pariſh officers where the intruſion is made, 
to make the removal. 2 Salk. 493. 

T. 176. 3. K. v. Tamworth. Two juſtices removed 
Thomas Goff and his wife and family, from the hamlet 
of Belehole and Glaſcote, to the pariſh of Tamworth, adjudg- 
ing their ſettlement to be at Sireſcote, in the ſaid pariſh of 


' Tamworth, and ordering the overſeers of Taniworth to re- 


ecive and provide for them. The ſeſſions confirmed the 
order, and ſtated ſpecially : That the pauper was legally 
ſettled at Bolehole and Glaſcote, and was afterwards hired for 
a year, and ferved that year at Szreſcote, which is a hamlet 
conſiſting of one houſe only, and between three and four 
hundred acres of land; but had never contributed to the 

r of the ſaid pariſh of Tamworth, nor had ever been 
aſſeſſed thereto ; but had always been aſſeſſed and paid to 
the ſupport of the church of Tamworth: That no overſeers 
had ever been appointed for the ſaid hamlet of Sireſcore : 
That the pauper and his family were delivered to the 
churchwardens of the faid pariſh of Tamworth. In ſup- 
port of theſe orders it was inſiſted, that the circumſtance 
of the hamlet never having contributed towards thoſe bur- 
thens which the law threw upon the whole pariſh, was 
perfectly immaterial, and that this place could never be 
conſidered as a vill, within the meaning of 13 & 14 C. 2. 
c. 12. there being here only one houſe, and no over- 
ſ&rs; and that this was clearly a part of the pariſh of 
Tamworth. —— On the other ſideit was contended, that this 
was a diſtinct vill independent of the pariſh of Tamworth, 
and to which no pauper could be ſent until it had officers 
duly appointed : That the juſtices had ſtated this to be a 
hamlet, and adjudged, that the pauper had therein gained 


a ſettlement : That overſeers ought to have been firſt 


appointed for this place, and then the pauper removed 
there, and not to the pariſh at large. —By L. Mangsfeld: 
There is no doubt at all: The place is averred to be with- 
in the pariſh where the hiring and ſervice were had and 
performed, and it is no townſhip or vill within the ſtat. of 
Car. 2. where officers are appointed, and therefore the jul- 
tices could not remove the pauper there : Here are no over- 
ſecrs, no ſeparate ceconomy : The adjudication is to Sire/- 
cote, as part of the pariſh of Tamworth. The other judges 
concuried. Both orders affirmed. Cal. Caf. 28. 

In the caſe of K. v. Ronton Abbey, H. 28 G. 3. It was 
determined, that, where the ſeſſions adjudged as a falt 3 
place to be à vi by reputation, the court of king's bench 

, 7 SST” welt 
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were precluded from going into that queſtion. On which 
the counſel on both ſides ſaid, it was intended to he argued, 
as if the ſeſſions had adjudged it a vill by reputation on the 
evidence flated in the caſe. But the court obſerved, that 
the ſeſſions were not to ſtate caſes for the purpoſe of taking 
the opinion of the court on fats; and in this caſe they had 
diſtinctly adjudged this place to be a vl. Therefore, 
without argument, the rule forquaſhing the order of ſeſſions 
was diſcharged. Caf. by Durnf. and Ag, 2 V. 207. 


Of the pariſh of Penrith} B. 11 Arin. Spittlefields and 
Bromley. A perſon was ſent to the pariſh of Stepney, who 
did not appeal.. On remoyal of the order into the court 
of king's bench, exception was taken, that the removal 
ought to have been to the townſhip of Spi7tlefields ; for 
Stepney is divided into four townſhips, and the poor have 
been removed. from one townſhip to another in the ſame 
pariſh, and the ſtatute takes notice of townſhips as well as 
pariſhes, and Spizt/efields is a hamlet of Stepney. By the 
court: If a perſon is removed to a wrong place, that place 
ought to appeal, and ſo Stepney ought to have done if it 
were a wrong place, or elſe the order will be concluſive 
upon them; but this is a matter here out of the record. 
Juſtices of the peace are not obliged to take notice of the 
diviſion of pariſhes into townſhips and villages, which 


ney here upon an appeal might have ſhewn that the perſon 
did belong to the townſhip of Spittlefields, which might have 
been a reaſonable cauſe to difcharge the order. Two town- 
ſhips within a pariſh are the ſame as two pariſhes; yet 
churchwardens are overſeers of the poor of the whole pariſh 
(though ſo divided), and have a ſuperintendehcy over the 
whole villages and townſhips. 18 Finer, 468. 

T. 10G. 3. Kirkby Stephen and Wharton. 'The pariſh of 
Kirkby Stephen is a large pariſh conſiſting of ten different 
townlhips, who maintain their reſpective poor, and have 
ſeparate overſeers. 'The townſhip of Kirkby Stephen and 
the townſhjp of V harton are two of theſe ten townſhips, 
The pauper William Greer was removed from Newport by 
an original order directed to the officers of the pariſh of 
8 Kirity Stephen, and adjudging his ſettlement to be in that 
= paryb, and removing him to that pariſh ; an was brought, 
together with this order, by the overſeers of Newport, and 
delivered to the overſcer of the townſhip of Kirkby Stephen. 

but neither the pariſh of Kirkby Stephen nor the townſ/oip of 


3A3 remained 


maintain their own poor ſeverally and diſtinctly; and S ep 


WW 4irkby Stephen appealed from the order; and the pauper 
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remained in Kirkby Stephen, and was maintained by a ſiſter 
in the townſhip of Kirkby Stephen, for near a year and an 
half; when, his ſiſter dying, he aſked relief of the town- 
ſhip of Kirkby Stephen; who thereupon got him removed 
by an order of two juſtices to the townſhip of Wharton. 
Which order was quaſhed upon appeal, ſubject to the opi- 
nion of the court of king's bench, upon the above recited 
ſtate of the caſe. It was moved to quaſh the order of ſeſ- 
ſions, and urged that the townſhip of Kirkby Stephen was 
not precluded from diſputing the ſettlement with another 
townſhip in the ſame pariſh. The firſt order of the two 

Juſtices removes from Nezoport to the pariſh of Kirkby Ste- 

phen : And the pariſh, *tis true, have not appealed againſt 

it. But the pariſh at large conſiſts. of ſeveral townſhips: 

Which ſeveral townſhips are not affected, as between one 

and another of theſe particular townſhips, by the non-ap- 

pealing of the pariſh at large. That if they had appealed, 
the determination muſt have been againſt them : For the 
order removed the pauper to the pariſh of Kirkby Stephen: 
and it is agreed on all hands, that his ſettlement was with- 
in the pariſh. On the other hand, it was inſiſted, that 
the townſhip of X:riby Stephen was bound and concluded 
by the order of removal from Newport to Kirkby Stephen, 

. unappealed from. The original order calls Kirby Stephen 

a pariſh, though it is only a townſhip: But that miſtake 

will not vary the law. They ought to have appealed; 

and upon an appeal, they might have availed (themſelves 
of that miltake ; or of the merits, if they had any. But 
not having appeales, they are concluded againſt all the 
world. —— By L. Mausſield and the court: The original 
order, made for the removal from Nezvoport to the pariſh of 
Kirkby Stephen, muſt mean the fozunſbip of Kirkby Stephen. 
The townſhip was. as a pariſh for this purpoſe, of a re- 
moval to it; the poor within the pariſh not being main- 
tained by the whole parith, but by the particular townſhips 
to which they reſpectively belong. The townſhip of K:r#- 
by Stephen ought, in this caſe, to have appealed. They 
could not get rid of this order, but by appealing. And 
if they had appealed, the truth might have appeared. 
And when the facts had appeared to the juſtices, upon the 
whole truth being diſcloſed, the. pauper might, in the end 
0 of the inquiry, have been ſent to H Harton.— And the or- 
1 der of ſeſſions was aftirmed. Burr. Settl. Caſe 664. 

1 Removal to a But in the caſe of K. v. Swalecliffe, it was determined, 
village, a part that the removal of a pauper to A/cett, a large, populous 
9 village, part of the pariſh of Miahford, but maintaining 
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Ks 
and not concluſive although unappealed from. 


Cof.. 248. 


Upon the complaint] H. 12 G. 2. 
was moved to quaſh an order of removal, becauſe it did 
not ſet forth any complaint made: And by the court, The 


objection is fatal, for the complaint is the foundation of 


the juſtices” juriſdiction. Andr. 361. 


Upon the complaint of the churchaardens and overſeers of the 
poor] E. 1 An. Weſton Rivers and St. Peter's. Exception 
to an order of removal, in that it was faid to be upon com- 
plaint only, and not of the churchwardens or overſcers. 
By the court: This exception is fatal; for no one can 
diſturb a man coming into a pariſh, but they that have 


R. and Hareby. It 


poor in common with F/hichford, was a mere nullity, 
Cald. 


Complaint to be 
made, 


by the church. 
wardens Or 
overlcers. 


authority to do it: A complaint from one not concerned 


is nothing; it may be the pariſh is willing to keep him. 
2 Yalk. 492. | 


Upon the comploint of the churchwardens and overſeers of the 
poor of the pariſh of Orton aforeſaid] MH. ꝙ An. Spalding 
and St. John Baptiſt. The order was, To the church— 
wardens and overſeers of the poor of the pariſh of Spalding, 
and to the churchwardens and overſeers of the poor of the 
pariſh of Sz. Jahn Baptiſt : Whereas complaint hath been 
made by you It was moved to quaih the ſame for 
the uncertainty, becauſe it did not ſay, by which: But by 
Parker Ch. J. Sure that is well enough, for it is upon 
complaint of the right, if both complain. Foley, 267. 


Unto us whoſe names are hereunto ſet and ſeals affixed, being 
#409 of his maje/ty's juſtices of the peace] An order was quaſh- 
ed, becauſe it did not appear that it was made by two 
Juilices : It was only, Whereas complaint hath been made 


unto us; without reciting their authority as juſtices. 
5 Med. 322. 


Two of his majeſty's juſtices of the peace} M. 4 G. K. and 
Wefiwoodhay. On complaint to one juſtice, two jultices 
adjudge and remove, aud it was held to be well: Other- 
wiſe, where one juſtice ſets his hand to the order in the 
ablence of the other. Caſes of S. 107. Str. 73. 

T. 11 G. 2. K. and Wyhes. It was held, that though 
the complaint may be to one juſtice, yet the examination 
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To be juſtices 


And to be for 
the county, &c. 


Poder. (Removal.) 
ought to be by two, and thoſe the ſame who ſign the order 


of removal. Str. tog. 
And, moſt. undoubtedly, the juſtices ought to be both 


together at the hearing and determining; Rouge the prac- 


tice in many places is otherwiſe, 
But in the caſe of K. v. Stotferd, F. 32 G. 3. it was 
determined, that an order of removal ſigned by two juſtices 


| ſeparately is not abſolutely void, but only voidable, if ap- 


7595 againſt in a regular way, Durnf. and Eaſt, 4 V. 
596. 


Juſtices of the peate in and for the ſaid county] M. 12 An. 
Q: and Uplin. The order was quaſhed, becauſe it did not 
ſay that they were juſtices of the peace, but mY jultices 


of the county. Caſes of 8. 27. 


In and fer the ſaid county] M. 13 G. K. and Owlton, 
Exception was taken to an order for ſaying——unto us, 
two of his majeſty's juſtices of the peace in the county 
aforeſaid ;, for that by this it appears only that they lived 
in the county, and not that they were juſtices fer that 


county: And the court held this to be a fatal exception, 


and quaſhed the order for that cauſe. 2 Se. C. 76, 
2 Salk. 474. 
T. 23G. 3. K. v. Ander. Exception was taken to an 
order of removal, That the magiſtrates ſtated themſelves 
to be « two of his majeſty's juſtices of peace for the bo- 
rough or town and pariſh of Andover,” &c. Which order 
was quaſhed at the ſeſſions for irregularity upon the face of it. 
In ſupport of the order of ſeſſions it was contended, 
that the form in which the order of removal was drawn, 
was equivocal and uncertain ; that if “ ang” had been 
ſubſtituted for * or,” an intelligible meaning had been con- 
veyed; but that as it ſtands, they may be juſtices for the 
town and not for the borough, or for the borongh and not 
for the town; but certainly not for both, nor does it 
appear for which. Buller J. Whether for one or the 
other, enough appears to ſupport the order; for both town 
and borough are coupled with pariſh. And they ſuffici- 
ently appear to be juſtices of either of thoſe places, for 
which they were empowered to make this order, — 
L. Mansfield and Willes J. concurring, (Afdhurft J. abſent, 
order of ſeſſions quaſhed, and the original order afhirmed, 


Lal. Cafe 373: 
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The ſaid county] M. 8 W. It was objected to an order, 
that it did not appear thereby that the juſtices were of the 
diviſion, which is required by the ſtatute: But this objee- 
tion was over-ruled, for that the ſtatute therein is only di- 
rectory. 2 Salk. 473. 


The ſaid county of Weſtmorland] Where two counties 
are mentioned betore, the county aforeſaid is bad for the un- 
certainty. As in the caſe of Siepney and Cheſham, E. 8 G. 2. 
The order was directed to the churchwardens and overſcers 


- of the poor of two pariſhes in two different counties, and 


the juſtices call themſelves juſtices of the peace for the 
county aforeſaid, And the order was quaſhed ; becauſe it 
did not appear for which county they were juſtices. And 
the court can intend nothing. For thoſe who act under 
a juriſdiction given by act of parliament, muſt ſhew their 
juriſdiction, Burr. Setil. Caſ. 23. 


And one of us of the quorum] Abundance of orders 
formerly have been quaſhed, for not ſetting forth, that one 
of the juſtices was of the quorum; but now by the 26 G. 2. 
c. 27. no order ſhall be ſet aſide for that defect only. 

But if in fact neither of the juſtices ſhall be of the guo- 
rum, it ſeemeth nevertheleſs (except in the caſe hereafter 
mentioned, 7 G. 3. c, 21.) that ſuch order ſhall not be 


good; for although the ſtatute doth not require that the 


order ſhall ſet forth one of the juſtices to be of the quorum, 


yet it doth require that one of them ſhall actually be ſo, 


And there are many towns corporate whoſe charters have 
no quorum, but only conſtitute certain of the chief officers 


3 to keep the peace, without giving them power to 
ear and determine felonies, treſpaſſes, and other miſde- 


meanors. That is to ſay, they have the power which the 


juſtices of the county at large have by the firſt aſſigument 
in the commiſſion of the peace, which is the ſame that the 
conſervators of the peace had by the common law, and is 
all that the juſtices of the peace had at firſt by their com- 
miſſion. The power of hearing and determining, which 
they have now by the ſecond aſſignment in the commiſſion, 
and which ouly implies a guorum, is a ſeparate and diſtinct 
authority, and was ſuperadded to the former ſome years 
aſter the inſtitution of the office of juſtices of the peace; 
and this power the juſtices in divers towns corporate have 

not, and conſequently can have no quorum. _ 
E. 6 G. Albright and Skipton. Upon an appeal from an 
order of removal made by two juſtices, one of the grorwu ; 
3 Aa the 
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known. 


Tf unknown. 


Children to be 
named. 
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the ſeſſions, reciting that they had peruſed the charter of 
Albright, and it not appearing thereby that the two juſtices 
were either of them of the quorum, therefore they quaſhed 
the order of removal. But by the court: The order of 
ſeſſions muſt be quaſhed ; not for want of any power in 
the ſeſhons to look into the juriſdiction of the two juſtices, 
for that they certainly have; but becauſe that want of juriſ- 
diction is not ſufficiently alleged ſince they might have 
a juriſdiction, though it did not appear upon the charter 
of Albright. The ſeſſions ſhould have ſaid in general, that 
it appeared to them, that the two juſtices were neither of 


them of the guorum, and that would have been good cauſe 
to quaſh the order of the two juſtices. Str. 309. 


But now by the 7 G. 3. c. 21. This is in part reme- 
died: For if in any city, borough, town corporate, fran- 
chiſe, or liberty, they have o (and no more than one) 
juſtice actually of the guorum; all acts, orders, adjudi- 
cations, warrants, indentures of apprenticeſhip, or other 
inſtruments, done or executed by two or more Juſtices 
qualified to act within ſuch city or other place, ſhall. be 
valid, although neither of the ſaid juſtices ſhall be of the 


quorum, 


That John Thomſon] M. 11 An. Southwe!l and Ned. 
avell, Whereas a certain woman hath intruded, Theſe are 
therefore to require you to convey : ObjeCtion, It is not 
ſaid who this woman was. And by Parker Ch. J. You 
mult either name her, or ſay a certain woman unknown. 
Caf. of S. 57. | 

T. 10 An. Caſe of Newington. Whereas ſuch a per- 
ſon hath intruded into the pariſh, and is likely to become 
chargeable ; Theſe are therefore to require you to remove 
him 4vith three children. Quaſhed as to the children, for 
they have removed more than is complained of. C/. Ul 
S. 45. 


Mary his 201 ife, Thomas their FR H. 10IW. Jobnſon's 


caſe, Order to remove a man and his family, not good; 


becauſe too general; for ſome of the family might not be 
removeable. 2 Salk. 485. 


N. 5 G. Beaton and Siffen. Order for removal of 
' Thomas Block and his family: Upon the firſt reading qualt- 
ed as to the family, becauſe too general. Str. 114. 


T. yW. PFlixton and Royſlon. Order to remove 7a#? 
Smith and her five children : Quaſhed as to the children, 


for the uncertainty; becauſe it neither tells the names nor 
ages 
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ages of the children; for ſhe might have more children 


than five, and ſome of thoſe hive might have gained ſettle- 
ments. 1 8%. C. 1 Foley, 278. 

T. 8 6. Hobey and King ſbury. Two juſtices adjudging 
the ſettlement of the huſband to be at King ſbury, and that 
he is likely to become chargeable to Hobey, ſend him, his 
wife, and ſon of one year old, to King /bury; and whether 
this was good as to the wife and child, was the queſtion : 
And it was held to, be well enough; and the order was 
confirmed. Str. 527. 


Thomas heir ſon aged eight years, and Agnes their daugb- 
ter aged four years] M. 9 An. & and Middleham. Order 
to remove a child, of the ag of ten years, to Middleham, 
becauſe Middleham was the place where his father was laſt 
legally ſettled. uaſhed by the court; for that there was 
no adjudication that Midalebam was the place of the child's 


| _ legal ettlorwent, and at that age it might have gained 


7. 10 An. Ringmore and Petworth, The order was, 
Whereas ſuch a perſon and his three children are likely to 


become chargeable, and their laſt legal ſettlement was at 


Ringmore. It was moved to quaſh the ſame, becauſe the 
children's ages were not ſet forth. But by the court: It 
is not neceſſary in this caſe ; for the order ſays, they were 
laſt legally ſettled in Ringmore, and then no matter what 
their ages are. Caſ.of S. 41. 

H. 11G. K. and Trinity. This rule was laid down; 
Every order that concerhs the removal of a father and his 
children, ought to ſhew the ages of the children, for they 
may have gained a ſettlement in ſome other right, as by 
being apprentices or ſervants; therefore their age ought to 
be ſet forth, that it may appear to the court, that by rea- 
ſon of their infancy they have not gained any ſettlement 
in their own right, but have only a relative ſettlement 
from their father. Seven years is an age that the court 
will preſume a child could gain a ſettlement at, in his 
own right; but if it appears upon the order that the child 
was above ſeven years old, the order mult ſet forth, that 
ſuch child hath not gained a ſettlement in his own Fight, 


2 Se; C. 74. 


So in the caſe of Bowling and Bradford, Hire G2. 


The order removed the father and children (witkout ſet- 
ting forth their ages) from Bradford to Bowling, and ad- 
judged Bowling to be the place of the father's laſt legal 


lettlement. By t the court: The eſtabliſhed rule is, that 


where 


And their ages. 
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where the children are ſent in conſequence of their father's 
ſettlement, either the ages of the children muſt be ſet out 
(to ſhew that they are of ſuch tender years as not to have 
gained a ſettlement for themſelves); or there muſt be an 
expreſs adjudication of there having gained no other ſettle. 
ment. Burr. Settl. Caf. 177. 
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Mud have come Fave come to inhabit] E. 12 An. 2, and Graff ham. The 
10 inhabit. order ſets forth, that Henry Tate and his wife do endeavour 
to intrude into the pariſh, And quaſhed by the court; 
for that he cannot be removed out of the pariſh, unlefs he 


hath come into it. Caf. F S. 16. 


And not gained Not having gained a legal ſettlement there] E. 1 An. Wotton 
a ſertlement;  p;vers and St. Peter's. Exception to an order of re- 
h moval, that it was not ſaid, that the pauper did not rent a 
tenement of 101, a-year, according to the words of the act. 
But as to this the order was held good, 2 Salk. 493. 

3 Salk, 254. 


Nor proguced Nor produced any certificate owning them ar any of them to 

a ceruſcate. pp ſettled elſewhere} For by the 8 & 9 V. c. 30. If they 
have a certificate, they cannot be removed for (SO likely 
to be chargeable, nor until they do actually become charge- 
able. But if the order ſet forth that they are actually be- 
come chargeable, then this clauſe therein, concerning the 
certificate, is ſuperſluous. 


Muſt be charge» ÞCikely to become chargeable] But by 35 G. 3. c. 101. na 
e perſon ſhall be removed until they become actually charge- 


able. /. 1. 


to the pariſh re- To the ſaid pariſh of Orton] T. 10 An. Q, and Brad- 
ſnoved from. ford. Likely to become chargeable, but not ſaid to what 
pariſh: Quaſhed. Caſes 4 S. 40. | 
But in the caſe of Barholm and Witham ſuper montem ; 
H. 5 G. By the court: 1t appearing to us that he is likely 
to become chargeable, is ſufficient, without ſaying to the pariſh 
rom whence removed; for it is not to give a juriſdiction, 
but only the reaſon of the judgment. Str. 142. 
And, AM. 7 G. Maidſtone and Dething, It was held 
well enough in an order of removal, to ſhew a complaint 
that the party is come into the pariſh of Dething, and is 
likely to become chargeable, without ſaying farther 1 hx 


faid pariſh of Derhing. Str. 393. 
And 
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And E. 12 G. K. and Legſeld. An order of removal, 
whereby a perſon was adjudged likely to become charge- 


able, without ſaying to the pariſh from whence removed, was 


confirmed. Str. 698. 


Theſe are indeed but ſcraps of caſes, minuted down by 
gentlemen for their own private uſe, and therefore perhaps 


not certainly to be relied on. And in the caſe of Sr. 


Nicholas Glouceſter and St. Peter's Briſtol, H. 11 G, Upon 
an order of removal of Mary IV hite, the reciting part of it 
was, Whereas the pauper was likely to become chargeable 
to the pariſh of Sz. Nicholas but in the adjudicating part 
it was only ſaid, that ſhe was likely to become chargeable, 
without ſaying to the pariſh of Sr. Ni-holas, The court 
allowed this to be a good exception, and ſaid they would 
not take theſe orders to be good by intendment ; for the 
court will not intend a juriſdiction in the juſtices, where 
they do not entitle themſelves to it on the face of the 
order. 2 Se. C. 73. 8 

And in the caſe of Bourne and Spalding. E. 8 G. 2. 
The-complaint was, that the pauper was likely to become 


chargeable to the pariſh of Spalding; and the adjudication 


was, that the pauper was likely to become chargeable, ge- 
nerally, without ſaying zo the ſaid pariſh of Spalding. And 
by L. Hardwicke, Ch. J. There muſt be either an ex- 
preſs adjudication, or a plain reference to the complaint; 
becauſe it is the very point upon which the juriſdiction of 
the two juſtices is founded. Here the complaint is right; 
but the adjudication is at large, there being no words of 
reference. It is only that the pauper is likely to become 
chargeable. Now this may be to his relations or parents 

as well as to the pariſh. And he cited the above caſe of 
St. Nicholas's and St. Peter's as fimilar to the preſent: And 
ſaid, that the caſe of Barholm and Witham (a) was not 
finally determined by the court, but was referred to the 
judge of aſſize. And he added, that there was no caſe 
that he could meet with, upon the ſtricteſt inquiry, where 
an adjudication at large, without ſome words of reference 
8 25 complaint, was holden to be good. Burr. Setil. 
„. | | 

So in the cafe of Ufculm and Cly/thydon, M. 13 C. 2. 

It was objected, that the paupers were ſaid to be likely to 
become chargeable, but did not ſay to what pariſh. The 

words were, „And whereas upon due examination and 
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tc inquiry it appears to us, and we do accordingly adjudge 
« that they are likely to become chargeable.” By Lee, 


Ch. J. and the court: The objection is fatal. A com- 


Officers, ſol- 
dies, ſallors, and 
militia meu, in 
i what caſe to be 

removed. 


plaint muſt appear of the pauper's being likely to become 
chargeable to the pariſh from whence removed; and there 
mult be an adjudication of the truth of it. For the juſ- 
tices have no authority without ſuch complaint and ad- 
judication. We cannot ſupport an order by implication, 
There is no neceſſity indeed for any particular form of 
words. But there muſt be an adjudication of it in ſome 
words or other. Burr. Settl. Caf. 138. | 

And in the ſame term, between the inhabitants of Ne- 
therton and Hobieuch, an order was given up as indefen(i- 
ble, on the like objection. Burr. Setil. Caf. 139. 

It may be proper to take notice in this place, of the act 
of the 3 G. 3. c. 8. concerning officers, ſoldiers, and 
ſailors, who ſerved in the late wars; which makes a pro- 
viſion, with reſpect to ſuch perſons, that had not been 
made by any former act. Before this at they might 
have ſct up trades in any city, town corporate, or other 
place, without being moleſted by reaſon of their exer- 
ciſing ſuch trade; but for other reaſons they might have 
been removed; as if they did not bring a certificate, and 
were likely to become chargeable. - But now by this act, 
ſuch olficers, mariners, ſoldiers, and marines, who have 
terved ſince Nov. 29, 1748, and not deſerted [and by the 
24 G. 3. Sefſ. 2. c. 6. the ſame is further extended to thoſe 
who have teryed ſince 1ſt April 1763. And by 26 G. 3. 
c. 107. . 113, the ſame is extended to all mi/itia men 
who have perſonally ſerved in actual fervice}, and alſo their 
wives and children, may ſet up ſuch trades as aforeſaid, 
without any moleſtation by reaſon of the uſing of ſuch 
trades, nor ſhall they or their wives or children, during 
the time they ſhall exerciſe ſuch trades, be removeable to 
their place of ſettlement, until they thall become actually 
chargeable. Two juſtices, in the mean time, may ſum- 
mon and examine them, concerning their place of ſettle- 
ment; and ſhall give them an atteſted copy of their at- 
fidavit, which ſhall be admitted as evidence in any general 
or quarter ſeſſions. | 


During the time they ſhall exerciſe ſuch trades] In the cate 
of K. v. Gwwenop, H. 29 G. 3. it was determined, that 
working as a hy/bandman was not a trade within the mean- 
ing of the above act, and ſuch perſons were therefore re- 
moveable. Durnf. and Raſt, 3 V. 133. But by 35 G. 3. 

a | | Ce. 101. 


* 
* 
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&: 101. / 1. no perſon ſhall be removed until he become 
actually chargeable. 


A atteſted copy of their affidavit ſhall be admitted in cui- 


dence] T. 34 G. 3. X. v. Clayton le Moors. Two juſtices 
removed J. Harrer and his wife and family from Clayton 
le Moors to Clitheroe, both in Lancaſhire. On appeal the 
order was quaſhed, ſubject to the opinion of this court on 
the following caſe. The counſel for the reſpondents 
called a witneſs who produced a written paper, whereof 
the following is a copy: Middleſe to wit — The examina- 
tion of James Harrer, late of Clayton le Mors in the county 
of Lancaſter, but now a ſoldier in his majeſty's firſt regi- 
ment of foot guards, touching his ſettlement, taken on 
oath before us V. Adgington and V. Kitchiner eſqrs. two 
of his majeſty's juſtices of the peace in and for the 
county of Middleſex, this 26th of April 1794; who on 
his oath, ſaith, &c. &c. {By this examination it appeared 
that J. Farrer was ſettled at Clitheroe.) Signed, the mark 


of James Harrer; {worn before us this 26th of April 1794, 


V. Kitchiner, W. Addington.” The witneſs preved that 
the paper, excepting the name of the ſaid V. Addington, 
ſtanding by itſelf, was a true copy examined by himſelf of 
another paper-writing which the witneſs ſaw in the office 
of the ſaid V. Addington in Bow-/treet, London; that he 
ſaw W. Addington ſubſeribe his name to the paper-writing 
now produced, and received it from him on 26th April 
1794; but that he did not know the perſon of the pau- 
per, nor was he preſent at his original examination. — The 
ſeſſions were of opinion, that the above paper ought not to 
be read in evidence under the mutiny act, and quaſhed 
the order of removal. L. Kenyan Ch. J. This clauſe in 
the mutiny act is of modern introduction; and before that 
time, there is no Ppretence to ſay that ſuch an examination 
as the one in queſtion could be received in evidence. It 
is admitted, that it is contrary to the common rules of 
evidence, Whether it were or were not wile to intro- 
duce ſuch a clauſe in the mutiny acts, which was not 
formerly contained in thoſe ſtatutes, it is unneceſſary to 
inquire; but the queſtion here is, whether this act of 
parliament, which makes an innovation on the law of 
evidence, ſhould be carried beyond the expreſs words of 
it? In my opinion it ought to be conſtrued ſtrictly: for 
the examination, which is to be made evidence, is an 
ex parte examination, which the parilk intereſted have no 


opportunity 
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Turnpike gate- 
keepers. 


What ſhall be 
geemed due 


proof, 
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opportunity of knowing at the time it is taken; and of 
courſe they are deprived of all opportunity of crofs-examin- 


ing the party who makes it. The act directs, that under 


certain circumſtances the party ſhall be examined reſpect- 
ing his ſettlement before two magiſtrates, and then' it di- 
refs the magiſtrates to give an atteſted copy of ſuch 
affidavit ſo made before them to the perſon making the 
ſame, to be by him delivered to his commanding officer, 
in order to be produced when required. If the act had 
ſtopped here, neither the original examination or the copy 
would have been evidence; but the act immediately adds, 
„ which atteſted copy ſhall be at any time admitted in 
« evidence, &c.” There ſeems to be ſome abſurdity in 
ſaying, that the inferior ſpecies of evidence, namely, the 
copy of that examination, ſhall be evidence, when the ſu- 
erior evidence, the original examination, is not evidence. 
t is not neceſſary, however, to ſay here, whether or not 
the original is evidence; and it is ſufficient for the deter- 
mination of this caſe to ſay, that the copy of the examin- 
ation tendered in evidence at the ſeſſions, is not the copy 
which the act directs to be received in evidence. The 
other judges delivered their opinions to the fame effect. 
Order of ſeſſions confirmed. Durnf. and Eaſt, 5 V. Jog. 
But in the caſe of K. v. Warley, H. 36 G. 3. it was de- 
termined, that ſuch original examination is evidence; and 
L. Kenyon Ch. J. added, that on this queſtion it was im- 
poſſible to doubt; the propoſition in this caſe attempted to 
be ſupported is, that the atteſted copy 1s of more weight 
than the original examination ; but it is fair to conclude 
that the legiſlature when they made the inferior ſpecies of 
writing evidence, alſo intended to make the ſuperior evi- 
dence, Durnf. and Eaft, 6 V. 534. | 
And by 7 G. 3. c. go. the gate-keeper at any turn- 
pike gate ſhall not be removeable from the toll-houſe until 
he ſhall be actually chargeable. / 46. 


Upon due proof made thereof} H. 10 GC. Munger. Hunger 
and Warden. Exception was taken to an order, for that 
it was ſaid to be made upon due examination, without ſay- 
ing upon oath. But by the court: This is ſufficient; for it 
is ſaid to be made upon due examination, it ſhall be under- 
ſtood to be upon oath. 3 8e. C. 40. 

H. 13 G. 2. K. and Fiſherton Dallemar. Upon due 
conſideration, was held to be ſufficient z for that due con- 
fideration implies a due examination, 4d, 45. 


Upon 
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' Upon the examination) T. 12 V. Ware and Stanflead 


Mount Fitchet. Exception to an order, for that it was ſaid, 
it appears upon examination before ws, of one of ut. By the 
court: 'The examination ought to be before both, becauſe 
both are to make the judgment of removal. And Gould J. 
ſaid, the ſtatute directed, and the practice was, to make 
complaint to one juſtice, and he grants his warrant to bring 
the pauper before two juſtices, and then they two examine 
and remove. 2 Salk, 488. 

And in the caſe of K. v. Wykes, it was held, that the 
complaint may be to one juſtice, but the examination 
ought to be to two. Str. 1092. 

In the above caſe of K. v. Wyker, one juſtice took the 
examination, and other two juſtices removed upon that 
ſole examination, and in the order did ſet forth that the 


party was examined before themſelves; for which, and 


for not ſummoning the party before them, an inforination 
was granted againſt the two juſtices. Andr. 238. 

MM. 13 G. 2. Coln St. Aldwin's and Highworth, The 
order of removal appeared to be wholly grounded upon an 
examination taken by two juſtices of another county ; 
and was therefore quaſhed. They ought to have exa- 
mined into the matter themſelves; and in the preſence of 
both together, and not ſeparately. And though they were 
not bound to ſet forth the grounds of their adjudication, 
yet when they do ſet them forth, the court are to judge of 
them. And in this caſe, the examination which was relied 
upon being taken by two juſtices of another county, and 
the perſon examined by thoſe juſtices remained {till alive 
for ought that appears to the contrary ; it is plain this de- 
poſition ought not to have been received as evidence to 
ground their adjudication upon; though it might perhaps 
have been uſed as concurring evidence. And L. Ch. J. 
Lee ſaid he had often heard it declared, that both juſtices 
ought to be together at the viva voce examination of the 
witneſſes. And Mr. J. Page ſaid, he remembered a caſe, 
wherein it was determined, that both juſtices mult be pre- 
ſent, and that it is not ſufficient for one juſtice to examine 
the matter and tranſmit it to the other, and that other to 
agn the order without examining into the matter himſelf. 

urr. Sell. Caſ. 136. | 

T. 30 G. 3. K. v. Erifavell. Two juſtices removed 
John Sharpe from Icklingham All Saints, to Eriſwell, both 
in Suffolk. The ſeſſions on appeal confirmed the order, 
ſubject to the opinion of the court on the following caſe: 
The pauper came into the pariſh of Ichlingbam All Saints 
. in 
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in 1967, where he was employed as a day labourer to 
work on the navigation. In 1779 he was taken before 
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T. Ball D. D. and C. Toolie clerk, two juſtices for the ſaid 


county, by the overſcers of Illingham, to be examined as 
to the place of his ſettlement; in conſequence of which 
his examination was taken upon oath before thoſe two juſ- 
tices, and ſigned by the pauper; by which examination it 
appeared, that he had gained a ſettlement by a hiring and 
ſervice for a year in Eriſtuell, and had done no act to gain a 
ſettlement elſewhere. No proceedings were had in conſe- 
quence of this examination, until this order of removal 
was applicd for and made. [N. B. The two juſtices who 
made the order of removal were not the ſame two juſtices 
who took the examination. ] The pauper, from the time 
of the examination being taken, continued to reſide in Je- 
 lingham for about 5 years, without being chargeable to 
that pariſh, when he became inſane, and continued fo to 
the time of his removal to Erifell as aforeſaid, and alſo at 
the time of hearing the appeal, Ou the part of the re- 
ſpondents this examination was offered in evidence, and 
objected to on the part of the appellants, but was received 
by the court, the handwriting of the Juſtices who took the 
ſame being firſt proved; and upon that, and other evi- 
dence, the ſeſſions confirmed the order, but they alſo 
ſlated, that in their opinion the evidence produced, exclu- 
five of the ſaid examination, was nor ſufficient to warrant 
that determination, After hearing argument on both 
fides, the court were divided in opinion, and the judges 
gave their opinions at great length. 4/bburſt and Buller js. 


were for confirming, and L. Kenyon Ch. J. and Groſe J. 


were for quaſhing the orders; but there not being a majo- 

rity of the court of opinion that the rule for reverſing the 
orders ſhould be made abſolute, they conſequently ſtand 
confirmed. Durnf. and Lat, 3 J. 707. 


Examination . E. 32 G. 3. K. v. Sto ford. On an appeal againſt an 


token and order order, by which H. Shaw and his family were removed 
8 from Stafford to Chilvers; the order was quaſhed, ſubject 
ee „ opinion of the court on the following caſe: The 
void but only. pauper was born at Stofford, but his father's ſettlement was 
Leeb en nat Chilvers Coton, and the pauper had never gained any 
os that, ſettlement in his own right, except as follows: He and 
his family were, in 1776, removed from Sandon to Stotford 
in the uſual form, and were delivered to the pariſh officers 
of Stotford, who received them, and did not appeal. The 
pauper and his family has ever fince till the preſent re- 
moval occaſionally reſided in, and been relieyed by Stortford, 
8 


It 


. E 
4 

23 

q 
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It was then proved by the reſpondents (but which evidence 
was objected to by the appellants, but over- ruled by the 
court) that the order of removal from. Sandor: to Stotford, 
and the examination on which it was founded, were in 
fact taken and ſigned by the two juſtices ſeparately, and not | 
in the preſence of each other, and that one of them, though a | i 
magiſtrate for the county of Hertford, took the examination, N 
and ſigned the order at his own houſe ſituate in that part N 
of Royſton which lies in Cambridgeſhire ; Royſton lying 1 
partly in each county. — The court took time to con- ' 

fider.—L. Kenyon Ch. J. faid, that he was not then pre- 15 
pared to ſtate from his papers the reaſons at length upon | 


which their judgment was founded, but that he had tho- 
roughly and attentively conſidered the queſtion; and that | 
the reſult of his deliberations and of the reſt of the court | 

was, that the former order was only voidable not abſolutely 

void: and therefore that it was neceſſary for the pariſh who | 
wiſhed to avoid it, to have appealed againſt it in the regu- 1 9 
lar courſe of proceedings. That it would be extremely in- 
convenient to permit a pariſh to ſet aſide an order of re- | bt 
moval at any diſtance of time, which had been acquieſced {Tal 
under for years without any diſpute ; and that a diſtinctiou Rl 
had always prevailed between void and voidable inſtru- | 
ments; a ſtrong inſtance of which- was that on the con- x1 
ſtruction of the ſtat. Weſtminſter 2. c. 1. which, though it _ 
enacts that all fines contrary to that act ſhall be ip/o jure . | bi 
null, has been held to mean only voidable by ſome legal (| 
proceeding. Order of ſeſſions, quaſhing the original or- 1 
der, confirmed. Durnf. and Ea, 4 V. 596. q 


Examination of the ſaid John Thompſon] T. 11 & 12 The pauper 
G. 2. K. and Wykes. A perſon ought to have notice, and copay | 
be heard before he be removed; for he may produce a cer- a ; 
tificate, or give other ſufficient ſecurity, or ſhew cauſe 
otherwiſe why he ought not to be removed; eſpecially as he 
himſelf perhaps, by the removal, is likely to be the greateſt i 
ſufferer; and therefore natural juſtice requires that he be 41 
not condemned unkeard. Andr. 238. 

But in the caſe of K. v. Bagworth, E, 22 G. 3. Ob- Is not necefary 
= jection was taken to the form of the order, that it did not in all caſes that } 
= appear to have been made upon proper and ſufficient evi- gif Rad hin 
= dence; that it was made only upon examination of the examined. 
premiſes; that an inquiry generally into the ſubje matter 

is not enough; that the paper himſelf muſt be examined; 

= and was ſo holden in K. v. Wykes and others. But by the 

= £ourt It cannot be neceſſary in all caſes that the pauper 

Vol. III. 3B | | ſhould 
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The caſe of Comberbach is in point; in that caſe Holt Ch.]. 


A pauper refu- 
 fing to be ex- 
amined. 


The juſtices to 
make an adju- 
dication. 


corrupt motives were to be imputed to the defendants, 


The party committed for refuſing to be examined is to 


the queſtions.” Rule diſcharged. _ Durnf. and Zaft, 1V. 
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ſhould be examined. In that of an infant of tender years 
it would be impoſſible. There is no ſuch general rule: 


ſays, If it can be, tis fit it ſhould be ſo, but not abſo- 
lutely neceflary.” Cald. Caſ. 179. | 

In the caſe of K. v. Jackſon and another, E. 27 G. 3. 
Chambre ſhewed cauſe againſt a rule why an information 
ſhould not go againſt the defendants, who were juſtices of 
the borough of Kendal in Weſtmorland, for miſbehaviour in 
their office, who, were charged with having committed a 
pauper to priſon, whom they were examining relative to 
his ſettlement, for not anſiuering a particular queſtion pro- 

unded to him, under which commitment he continued 
in priſon for 13 days, which it was contended by Law 
was ſo manifeltly illegal that they muſt have known they 
were exceeding their authority, and therefore that it muſt 
be intended that they acted from corrupt motives. But it 
appearing on reading the affidavits on both ſides, that no 


the rule was diſcharged. And Aſaburſi J. ſaid, he would 
not then decide whether magiſtrates have or have not a 
power to commit a pauper for refuſing to anſwer, proper 
queſtions put to him. in the courſe of his examination. 
They certainly have a right to examine a pauper touching 
his ſettlement; and yet that would only be a ſhadow of a 
right, unleſs they had likewiſe a power of enforcing that 
examination, by committing the pauper for refuſing to be 
examined, Buller J. (aid, With regard to the power of 
commitment, he did not kiwi how Juſtices were to act, 
unleſs they had ſuch a power. This commitment,“ until 
he ſhould anfwer,” he thought right; and tho? the pau- 
per continued in priſon under the commitment 13 days, 
that will not make the caſe {tronger againſt the defendants. 


clear himſelf, and when he will anſwer muſt give notice 
to the magiſtrates. This is like the caſe of a commitment 
by the commiſſioners of a bankrupt, where the party com- 
mitted mult ſend word when he will ſubmit and anſwer 


653. 


Do adjudge the ſame to be tis) T. 13 V. Suddeſcomb and 
Burwaſb. Order quaſhed, becauſe if was only ſaid to be 
complained by the officers, that the perſon removed was 
likely to become chargeable, but not adjudged ſo by the 
ner 2 Salk. 491. 

H. 4 G. 
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H. 4G. KX. and Weftwod: Order quaſhed, becauſe 
the juſtices only ſay, We order him to be removed to ſuch a 
place, as the place of his laſt legal ſettlement, without adjudg- 
ing that to be the place. Str. 73. | | 

. 3& 4 G. 2. K. and Minchin- hampton. Order, 
Whereas complaint is made to us, that ſuch a perſon is 
now become chargeable, we do adjudge that the laſt place 
of his lawful ſettlement is in the pariſh of Minchin-hampton. 
Objected, that here is no adjudication that he is likely to 
become chargeable ; and quaſhed for this reaſon. 2 Se. 
C. . f 
7. f 4 G. Stallinburg and Haxhay. On examination we 
do believe the ſame to be true. Quaſhed; for a man may 
believe a thing on uncertain evidence. 1 Se. C. 131. 

E. 10 An. Waltham Magna and Parva. Whereas ſuch 
a pe tſon is likely to become chargeable, as we are credibly 
informed, theſe are therefore to require you to remove : 
Quaſhed, for that here is no adjudication that he is likely 
to become chargeable, and this is only the belief of another. 


Caſ. of S. 38. 


And we do likewiſe adijudge that the lawful ſettlement] E. 
9 V. Bury and Arundel. Whereas complaint hath been 
made unto us, that Jacob Duckin, with his wife and chil- 
dren, came from his place of abode and laſt legal ſettle- 
ment in Bury to Arundel, We therefore require you to 
remove: Naught; for there is no adjudication of the 
juſtices which was his laſt legal ſettlement, but only a 
complaint that Bury was, which doth not appear whether 
true or falſe. 2 galk. 479. 

T. 12 An. Eglium and Hartley-wintly. An order ad- 
judges that a man was ſettled at ſuch a place; and there- 
fore they remove his widow thither. Quaſhed; for that 
here was no adjudication of the widow's ſettlement, and 


ſhe might have gained a ſettlement after the death of her 


huſband. 1 Sef:: C. 45. 

T. 3846. 2. K. and Warnhill. Adjudication that 
the /7/t legal place of the pauper is at Warnhil in the county 
of Berks. Quaſhed; for that is no adjudication of the ſer- 
tlement. 2 Sell. C. 92, ; 

M. 3 An. It was held, that legal ſettlement and laft legal 
ſettlement are the ſame thing; becauſe by every new ſettle- 
ment the precedent is diſcharged. 2 Salk. 473. 

M. 12 An. St. Mary Ottery and St. Mary's. The juſ- 
tices in their order ſay, that the poor perſon was laſt ſettled 
there according to their knowledge. By the court : They 
ſhould have ſaid, he was laſt ſettled there; an order is a 


332 judgment, 
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judgment, and muſt be certain and poſitive : he might have 


been ſettled elſewhere, and they not know it. Quaſhed. 


Caſes of S. 32. 3 | 


To be provided 
for where tre- 
moved to. 


The removal of 


And provide for them] The ſtatute directs, that the place 
whither they are ſent ſhall receive and provide for them; 
for which reaſon the ſame is inſerted here in the order; but 
it ſeemeth that when the removal is into another county, 
thoſe words are unneceſſary, becauſe ineffectual; for that 
the juſtices in one county cannot take order for the relief 


of poor perſons in another county. 


By 25 G. 3. c. 101. After reciting that poor perſons are 


ſick perious may fen removed to their ſettlements during ſickneſs, to the danger. 


be ſuſſ ended. 


of their lives; for remedy thereg, in caſe any poor perſon ſhall 


be brought before any juſtices for the purpoſe of b ing removed 
by an order of removal, and :t ſhall appear that ſuch poor per- 
on is unable to travel by reaſon of ſickneſs or infirmity, or that 
it would be dangerous for him ſo to do, the juſtices who ſhall 
make ſuch order of removal, may ſuſpend the execution thereof, 
until they are ſatisfied that it may /afely be executed with. 
out danger: which ſuſpenſion of, and ſubſequent permiſſion 10 
execute the ſame, ſhall be indorſed on the ſaid order, and 
gned by ſuch juſtices. And no aft done by any ſuch poor per- 
* Wer to reſede under the ende of 8 77 rolled 
Holl be effeftual, in ꝛubole or in part, for the purpaſe of gaining 


Charges of ſuch a ſettlement. And the charges proved on oath to have been 
ſuſpenſion to be incurred by ſuch ſuſpenſion, may by the ſaid juſtices be directed 


paid by the pa- 


rich removed to. 


Which may be 
levied by diſ- 


to be paid by the churchwardens and overſeers of the place t9 
which ſuch poor perſon is ordered to be removed, in caſe any 
removal ſhall take place, or in caſe of the death of ſuch pauper 
before the execution of fuch order ; and if the churchwardens or 
overſeers of the place to which the order ſhall be made, ſhall, 
upon the removal or death of ſuch pauper, refuſe or negle& to 
pay ſuch charges within three days after demand, and ſhall not 
within the ſame time give notice of appeal as herein-after men- 
tioned; one juſtice, by warrant under his hand and ſeal, 
may cauſe the money mentioned in ſuch order to be levied by 


tiels, my cofts, drjlreſs and ſale of the goods and chattels of the perſon ſo re- 


fuſing or neglecting payment thereof, and alſo ſuch coſts, not 
exceeding 40s. as ſuch juſlice ſhall direct. And if the place 
to which ſuch order of removal was made, be without the 
juriſdiction of the juſtice ifſuing the warrant, then ſuch wwar- 
rant ſhall be tranſmitted to any juſtice having jurildifion 
abithin ſuch place, who, upon receipt thereof, fhall indorſe the 
fame for execution. J. 2. 


Pr: vided, 


- * 
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| een m 4 the ſum /o 7 anda to be paid on account” If cofts exceed 
F ſuch coſts and. charges, exceed 20 l. the party apprieved 20l. apveal may 
ts appeal to the next ſeſſrons againſt the ſame, 2 > may —— 1888 
do againſt any order of removal by any law now in being; and 

if ſuch ſeſſions be of opinion that the ſum ſo awarded be more 

than ought to have been directed to be paid, ſuch court may 

tribe out the ſum contained in the ſaid order, and inſert ſuch 

ſum as in their judgment ought to be paid ; and ſhall direct 

that the ſaid order ſo amended, ſhall be carried into execution 

by the ſaid juſtices by whom the order was originally made, or 

either of them, or in caſe of the death of either of them, 


by ſuch other juſtice or juſtices as the faid court ſhall dire. 
l. 2. 2 : 


The form of ſuſpenſion of an order of removal, to 
be indorſed on the back thereof, may be thus: 


AY HERE AS it doth appear unto us J. P. & K. P. the juf- 
tices within named, that A. P. the pauper within ordered 
to be removed, is at preſent unable to travel by reaſon of ſickneſs 
and infirmity Cor, that it would be dangerous for him ſo to do, as 
the caſe may be]: We do therefore hereby ſuſpend the execution 
of the within order of removal, until it ſhall be made appear 
unto us, that the ſame may ſafely be executed without danger. 
Given under our hands the — day of | 
12 1 


1 2 
K. F 1 
. . ; 1 


Form of a ſubſcquent permiſſion to execute ſuch 
order of removal, to be indorſed thereon. And 
order for payment of the expences incurred by 
ſuch ſuſpenſion. 8 | [Þ 


— 
r 


WY HERE A8 it is now made appear unto us J. P. & K. P. | 
the juſtices aforeſaid, and ⁊ue are fully ſatisfied, that the | 
within order of removal may be executed without danger: We do 
therefore hereby order the ſame to be forthwith put in execution | 
accordingly. And whereas it is duly proved to us upon oath | 
{if ſuch pauper die, ſay, that the ſaid A. P. the pauper above 'f 
mentioned is dead, and] that the ſum of — hath been in- | | 
curred by the ſuſpenſion of the within order F4 removal ; We 
do therefore order and direct the churchwardens or overſeers of | 1 
the poor of the pariſh of to which pariſh the ſaid A. 1 
« [20as, if the pauper be dead! it ordered to be removed, to 1 
333 pay F 
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pay the ſaid ſum of —— to A. O. upon demand. Ginen 
under our hands the — day of ——. Ir 


K. P. 
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Other removals [Beſides the above general form of removal to the place 
you 8 = dent. of ſettlement, there may be other removals, as of wives to 
Dem their huſbands, children to their parents, apprentices or 
ſervants to their maſters, or of perſons brought illegally 
- from one pariſh to another. But this is not in purſuance 
of the ſtatute of the 13 & 14 C. 2. but of the general 
power of the juſtices in regulating matters relating to 
poor perſons. | Thus in the caſe of K. and Banbury: A 
conſtable without warrant brought a child from Broughton 
to Banbury, Two juſtices of Banbury made an order, 
reciting the fact, to return the child to Broughton, there 
to be provided for according to law: The court held 
the order good, for returning the child to the wrong. 
doers; and therefore that part of the order was affirm. 
ed; but it ought not to be ſaid, to be there provided 
for; but they are to be left to take their courſe accord. 
ing to law; therefore that part was quaſhed: Comb, 
2. | | 

3 in the caſe of K. and Graveſend, E. 13. N. Two 
Juſtices ſend Fane Goodbury from Graveſend to Lawton her 
maſter in CHadwell (with whom ſhe was hired as a ſervant 
for a year) until ſne ſhould be diſcharged. Afterwards, 
on the 21ſt of November (the firſt order being made the 
Gth of November by the juſtices of Graveſend) another or- 
der was made by two juſtices of the county of Eſex, to 
ſend the ſame perſon from the pariſh of Chadwel! to the 
pariſh of Grave/end. It was inſiſted that the ſecond order 
was ill, being made hefore any appeal from the firſt order, 
or diſcharge from the ſervice. - But not allowed by the 
court: For the firſt order was to ſend the perſon to her 
maſter, and not to fend her to the pariſh of Chadwel! as the 
place of her ſettlement. Comyns, 97, For both the 
orders in this caſe might well ſtand together: and the 
ueſtion upon the merits might be determined on appeal 

to the ſecond order.) ak 8 


- 
R WW * . 
wenn n wm - 0 a 
4 N r nas... © A 


Of filing orders SO. much concerning the uſual form of an order of 


e cnet , Femoyal ; And after ſuch order and adjudication is made, 
making a record that the fame may appear upon record afterwards, in order 
of the whole to charge the pariſh, it was ſaid by Holt Ch. J. (1 Sal. 
proccling®. 406.) that the moſt regular way for the juſtices to pro 

| wy ; ; | L 7 ceed 
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eeed is to make a record of the complaint and adjudication, 

and upon that to make a warrant to the churchwardens and 
overſeers, to convey the perſons to the pariſh to which they 

ought to be ſent, and deliver in the record by their own 
hands into court the next ſeſſions, to be kept there amongſt 

the records, to charge the pariſh. But how ſuch record 

ſhall charge the pariſh 1s not perhaps very evident ; unleſs 

it ſhall appear likewiſe, that a removal was made in pur- 

ſuance of ſuch order: otherwiſe, how ſhall the pariſh be 

charged by an order which poſſibly they knew nothing of, 
and conſequently could have no opportunity to appeal 

againſt”? It is uſual in ſome places, for the overſeers who 

made the removal, to bring the original order to the next 

ſeſſions, and there make oath, that they removed the party 

in purſuance of ſuch order, and if then there appear to be 

no appeal againſt it, the order is confirmed by the court, 

and filed amongſt the records. And although ſuch con- 

firmation is merely void, becauſe the ſeſſions have no ju- 

riſdiction therein, unleſs in the cafe of appeal, which here 
is not; yet ſuch confirmation is alſo ſuperfluous and need- 

leſs, for the order not appealed againſt is final without 

more. And as ſuch order is a record of itſelf, and con- 

tains in it the adjudication of the juſtices, it ſeemeth that 

the court may record thereupon likewiſe, that no appeal 

was made, for in that caſe they are the proper judges whe- 

ther an appeal was made or not. But {till it ſeemeth, that 

unleſs it be upon appeal, they have now power to inquire 

concerning the removal, for that as to them is extrajudi- 

cial: But the juſtices, who made the order, have a right 

to ſee it executed; and therefore they may inquire upon 

oath, whether the removal was duly made ; and if it was, 

they may record the whole. Which record of the whole 

proceedings, being delivered in at the next ſeſſions, and 

the court thereupon recording likewiſe that no appeal was 

made, in ſuch caſe perhaps the pariſh may be concluded. 

And the form thereof may be thus: 
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Weſtmorland, B E it remembered, that on the nineteenth 
day of January, in the thirty-ſecond year 
7 the reign of our lord George the ſecond, of Great-Britain, 
France, and Ireland king, defender of the faith, and ſo 
forth, at Middleton in the county afore/aid, Roger Thirn- 
beck, overſeer of the poor of the townſhip of Middicton afore- 
ſaid in the county aforeſaid, cometh before us, John Moore, 
eſquire, and Richard Burn, clerk, tuo of the juftices of our 
ſaid lord the king aſſigned to keep the peace of our ſaid _—_ the 
| . ing 
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king within the ſaid county, and alſo to hear and determine 
divers felonies, treſpaſſes, and other miſdemeanors in the ſaid 
county committed, and of the quorum, And complaineth to us 
the ſaid juſtices, and giveth us to underſiand and be informed, 
that Solomon Caradice, ſon of Alice Caradice, aged nine 
years, hath come to inhabit and doth inhabit in the ſaid towwn- 
ip of Middleton in the county aforeſaid, and is likely to be- 
come chargeable to the ſaid townſhip, and that the ſaid Solo- 
mon Caradice hath not gained any legal ſettlement within the 
ſaid townſhip, nor hath produced any certificate owning him the 
aid Solomon Caradice to be ſettled elſewhere ; and thereupon 
he the ſaid Roger Thirnbeck prayeth our warrant to remove 
and convey the ſaid Solomon Caradice to the pariſh or place 
| where he the ſaid Solomon Caradice was laf? legally ſettled. 
t Aud en the ſaid nineteenth day of January in the year afore- 
| ſaid, at Middleton aforeſaid, in the county aforeſaid, Mar- 
aret Caradice, grandmother of the ſaid Solomon Caradice, 
| cometh before us the juſlices aforeſaid, and upon her oath on the 
: holy goſpel to her then and there by us the juſtices aforeſaid ad- 
1 miniſlered, deprſeth and ſweareth, that ſbe the ſaid Margaret 
Caradice bad a daughter whoſe name was Alice Caradice, 
ö avhich Alice Caradice was never married, and is now dead, 
| and that ſhe the ſaid Alice Caradice dia bear the ſaid Solo- 
| mon her ſon, at the pariſh of Beetham in the county afereſaid, 
| and that the ſaid Solomon hath been carried or gone about the 
country ever fince in a ſtate of vagrancy, that is to ſay, wan- 
dering and begging, and doth now inhabit in the ſaid townſhip 
of Middl-ton with William Caradice, grandfather of him the 
ſaid Solomon. 

W hereupen, and on due conſideration had of the premiſes, 
we the juſtices aforeſaid, on the ſaid nineteenth day of January, 
in the year aforeſaid, at Middleton aforeſaid in the county 
; | eforeſaid, do make our warrart under our hands and ſeals in 
g the form and words following ; that is to ſay, [Here ſet forth 
the warrant of removal.] | 


. ˙ — ooo - - 


And afterwards, on the twenty-firft day of January in the 
gear aforeſaid, at Middleton aforeſaid, in the county aforeſaid, 
ö  _ - the ſaid Roger T hirnbeck, overſeer of the poor aforeſaid, 
i cometh before us the juſtices aforeſaid, and upon his oath on the 
f holy goſpel to him by us the ſaid juſtices adminiſtered, depoſeth 
and ſweareth, that on the twentieth day of January in the year 
eforeſaid, he the ſaid Roger Thirnbeck did remove and con- 
vey the ſaid Solomon Caradice from and out of the ſaid town- 

ip of Middleton to the ſaid pariſh of Beetham, and him 
the [aid polomon Caradice, together with a true copy of our 
188 | warrant 


Poor. (Removal.) 


warrant aforeſaid, did deliver to O. P. overſeer of the poor 
of the pariſh of Bectham aforeſaid, at the pariſh of Beetham 
afereſaid in the county aforeſaid. In witneſs whereof, we the 
faid juſtices, at Middleton aforeſaid, in the county aforeſaid, 
the twenty-firſt day of January in the year aforeſaid, to this 
preſent record do fo our hands and ſeals. | 

And to this may be annexed the order of removal, con- 
firmed at the ſeſſions on appeal, or not appealed againſt. 
And it may be proper to have duplicates; one filed at the 
ſeſſions, and the other kept by the townſhip. 


By the 3W. c. 11. as aforeſaid, there is a penalty of 
51. inflicted on the churchwardens or overſcers not re- 
ceiving a perſon ſent by warrant of removal, On which 


this caſe happened: M. 28 G. 2. X. and Davis. Indict- 


ment for refuſing to receive a pauper, ſent by order of 
two juſtices to the liberty of the Tower. Plea, not guilty. 
Verdict againſt the defendant. It was moved in arreſt 
of judgment, that the 3 J. c. 11. having directed an- 


Penalty on re- 
fuſing to receive 
pet ſons removed. 


other method of puniſhment, to wit, a fine to be levied 


by warrant of diſtreſs in a ſummary way, that ſhould be 
ſtrictly purſued. Denniſon J. If a ſtatute create a new 
offence, and give a puniſhment, that rule muſt be follow- 
ed; but if the offence was before at common law, and a 
new puniſhment only given, it is indictable alſo. So if 
one ſtatute give one puniſhment, and another ſtatute give 
another puniſhment, the proſecutor has his election. This 
was an offence before the 3 J. Such a pariſh officer 
might have been indicted on the 13& 14 C. 2. c. 12. or 
what would have become of apauper in caſe of diſobedience 
between the paſſing thoſe acts? But the 3 V. c. 11. does 
not relate to removals from pariſh toparilh, but from county 
to county; and therefore there is no remedy but by in- 
dictment. Foſter J. In all cafes where a juſtice has 
power given him to make an order, and direct it to an in- 
ferior miniſterial officer, and he diſobeys it, if there be no 
particular remedy preſcribed, it is indictable. 
ment was given againſt the defendant. [To which may 


And judg- 


be added, that the ſtatute of 13 & 14 C. 2. c. 12. requires, 


in expreſs words, that ſuch officer refuling all be bound 
over to the afſizes or ſeſſwns, there to be indicted.] 
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If the perſon removed returns of his own accord, with- Perſons removed 44 


out a certificate; the aforeſaid act of the 13 & 14 C. 2. e N 4 
c. 12. and alſo the vagrant act of the 17 G. 2. c. 5. have f [| 


rom. 
directed that he ſhall be ſent to the houſe of correction, Ws 
10 according 
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| ſeſſions to ſearch after vagrants, and a poor man reſiding 


this caſe to be irregular, becauſe there was no complaint 


eſquire, E. 31 G. 2. Baldwin and his wife were removed 


committed them to / the houſe of correction, until they 
ſhould be diſcharged from thence by due courſe of law. 


Poor. (Removal.) 
according as is above expreſſed. In the caſe of K. and 
Angell, T. 8 G. 2. The juſtices of Berkfbire hed a petty 


In the pariſh of Bing field, being examined, confeſſed him- 
ſelf to be ſettled in the pariſh of Syunning; whereupon the 
Juſtices ordered him to be removed to L On his 
returning from Sunning without a certificate, the defend- 
ant, who was one of the juſtices that had been preſent at 
the ſaid petty ſeſhons, did, without any ſummons, or oath 
made of his return, commit the man to the houſe of correc- * 
tion, where he was kept three days, Upon this, the court 
was moved to grant an information againſt the juſtice. 
The court allowed the tranſaCtions of the petty ſeſſions in 


1 * R K = mani. * * 


made of his being chargeable or likely to be chargeable to 
the pariſh of Bing field; but yet, as that was only a miſtake 
of judgment, the court would not have thought it worthy 
of puniſhment ; but the ſending him to the houſe of cor- 
rection, after having convicted him unheard, being con- 
trary to natural juſtice, they were inclinable to grant an 
information ; but as no malice appeared in the juſtice, the 
court allowed the proſecutor to accept of ſome propoſal 
made by the juſtice, to make him ſatisfaQtion. Caſes in the 
time of Lord Hardwicke, 124. 

In the caſe of Baldwin and his wife againſt Blackmore 


Wann NE EE EEC EEC 


by order of two juſtices from Marſden to Banknewton. 
Which order was not appealed againſt. Afterwards, they 
both of them returned to Marſden without bringing a cer- 
tificate, Of which, complaint being made in writing and 
upon oath to the defendant Mr. Blackmore, who was a 
Juſtice of the peace for the county of Lancaſter, he iſſued 
his warrant to bring them before him ; who being accord- 
ingly brought, and the facts fully proved upon oath, he 


Upon the trial of this cauſe, there was a verdict for the 
plaintiff, and 18. damages, ſubject to the opinion of the 
court, on the two following queſtions: 1. Whether there 
ought not to have been a previous conviction of vagrancy ? 
2. Whether the wife could be convicted of vagrancy, or be 
liable to be ſent to the houſe of correction for returning 
without a certificate, as ſhe only accompanied and reſided 
with her own huſband? On the argument of this cauſe, 
L. Mansfeld intimated, that it would be a very right thing 
to compromiſe this matter; and he deſired to be a7 
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How the uſage had been, about ſending the wife to the 
houſe of correction with the huſband : (tho? it would not 
indeed, as he obſerved, alter the law.) Afterwards this caſe 
being mentioned as ſtanding for the opinion of the court, 
Mr. Norton (ſor the defendant) ſaid, he had ſeveral certifi- 
cates of its being the practice for juſtices to commit the 
wife, as well as the huſband, for returning to the pariſh 
from whence they had been removed, altho' ſhe ſo returned 
with her huſband.-—L. Mansfield delivered the reſolu- 
tion of the court: He obſerved, that it was manifeſt the 
juſtice had not acted intentionally wrong. And it is plain 
that the jury were of that opinion, as appears by their giving 
only 18. damages. The court would gladly therefore have 
leaned towards excuſing this gentleman from ſuffering for 
what he had honeſtly and without any bad intention done, 
if they could have found him juſtifiable by any legal ex- 
cuſe. But there is one fatal objection to his proceeding, 
which we cannot get over, and, which puts all the other 


points out of the caſe; and that is, that the warrant of 


commitment is illegal. The legality of the warrant de- 
pends upon two acts of parliament, or at leaſt upcn one of 
them. For there are two acts of parliament, upon one 
of which two this warrant muſt be founded; tho' it doth 


not appear upon which of the two the juſtices proceeded. 


Theſe two ads are, the 13 & 14 C. 2. c. 12. (a law 
made before the certificates under the late acts exiſted ;) and 
the 17 G. 2. c. 5. (which relates to perſons returning with- 
out bringing ſuch a certificate.) Now the warrant is not 
within the former of theſe acts: The commitment is, Til 
diſcharged by due courſe of law; whereas upon this act it 
ſhould have been, to the houſe of correction, zZhere to 


bie puniſhed as a vagabond, or, to a publick workhouſe, there 


to be employed in work and labour. Nor can this warrant 
be good on the latter act; becauſe the power given to the 
juſtice by that act is, to commit ſuch offenders to the 
houſe of correction, here to be kept to hard labour for any 
time not exceeding one month : Whereas this warrant is quite 
general: It is an indefinite commitment; not for a pre- 
ciſe limited time as the ac directs. Therefore the war- 
rant of commitment is totally illegal: and conſequently, 


the plaintiff is entitled to the damages that he has reco- 


vered. Burr. Mansf. 595. 

Note, It ſeemeth adviſeable, if the party returns with- 
out a certificate, not to ſend him to the houſe of correc- 
tion till the time for appealing againſt the order for re- 
moval ſhall be expired; for the ſeſſions may quaſh the 
order. And the ſtatute of C. 2. ſays, if he ſhall not re- 

| main 
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main in ſuch pariſh 2where he ought to be ſettled, he {hall be 


ſent to the houſe of correction. And the 17 C. 2. ſays, 
All perſons who ſhall un/awfully return to ſuch pariſh or 
place from whence they have been legally removed by or- 
der of two juſtices, ſhall be ſo ſent to the houſe of cor- 
rection. It is true the order may be ſuppofed /ega/ till 
reverſed: But it may put the pauper to great inconve- 
nience in removing his goods, family, and trade; and 
then returning (poſſibly) after the next ſeſſions.] 


ii. Order of removal of a certificate perſon. 


As it will appear from what hath been ſaid under the 
former head, concerning the removal of poor perſons 
having no certificate, that in molt of the books there are 
many bad orders; ſo it will appear alfo from thence, and 
from what will be ſaid under this head, concerning the 
removal of certificate perſons that as to this kind of 
removal, there is ſ:arce one good order (which is a little 
ſurprizing in a matter of daily practice), yea ſcarce one 
which is capable of being amended even by the ſtatute 
of the 5 G. 2. for there are objectious which go to the 
very eſſence and ſubſtance of the order, eſpecially the 
want of proper adfudications, either that the party is 
become chargeable, or of the place of his laſt legal ſet- 
tlement (for he may have gained one after the certificate), 
or both; for judgment without adjudging, is a contra- 
diftion ; and where there is no judgment, there is in 
ſtrictneſs nothing to appeal againit, but ouly an order 
that the pariſh ſhall receive and provide for a perſon who 
for aught appears doth not belong to them. 

By the 8 9 W. c. 30. F any perſon who ſball come 
into any pariſh or place, there to 21 de, Pall deliver a certifi- 
cate to one of the churchwardens or overſeers there, | ſuch 
certificate ſhall oblige the pariſh or place granting the ſame, 
to receive and provide for the perſon mentioned in the ſuid 
certificate together with his family, as inhabitants of that 
pariſh, whenever they ſhall happen to become chargeable to, or 
be forced to aſk relief of the pariſh, townſhip, or place, 16 
which ſuch certificate was given; an then, and not before, 
it ſhall be lawful far any ſuch perſon, and his children, though 
born in that pariſh, not having otherwiſe acquired a legal ſet- 
tlement there, ta be removed, conveyed, and ſettled in the pa- 

riſh or place from whence ſuch certificate was brought. ſ. 1. 

And by the 3 G. 2. c. 29. When any overſeer or other 
perſon ſhall remove back any perſons or their families, refiding 
under a certificate, and FO chargeable, ta the pariſh or 

place 
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place to which they ſhall belong: ſuch overſeer or other per ſou 

ſhall be reimburſed ſuch reaſonable charges as they may have 

been put unto in maintaining and removing ſuch perſons, by 
the churchwardens or overſeers of the place to which ſuch per- 
ſons are removed: the ſaid charges being firſt aſcertained and 
allowed by one or more juſtices for the county or place to which 

ſuch removal ſhall be made, which ſaid charges fo aſcertained 
and allowed, Mall, in caſe of a refuſal of payment, be levied 
by difireſs and ſale of the goods of the churchwardens and over- 

ſeers of the place to which ſuch certificate perſon is removed, by 

warrant of ſuch juſtice or juſtices. 1. . 
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Form of an order of removal of a certificate perſon. 


[To the churchwardens and overſeers of 

the poor of the pariſh of Orton in the 

| {aid county of Weſtmorland, and to the 
Weſtmorland. ; churchwardens and overſeers of the 3 N 
poor of the pariſh of Penrith in the | 

county of Cumberland. 


W HERE AS complaint hath been made by the church- 
war dens and overſeers of the poor of the pariſh of Orton 
aforeſaid, in the ſaid county of Weſtmorland, unto us whoſe 
names are hereunto ſet and ſeals affixed, being twv9 of his ma- 
jeſtꝰs juſfices of the peace in and for the ſuid county of Weſt- 
morland, and one of us of the quorum, that John Thomſon, 
Mary his wife, Thomas their ſon aged eight years, and 
Agnes their daughter aged four years, having for ſome time | "7 
laft paſt dwelt in the pariſh of Orton aforeſaid, being al. =o 
lowed fo to do by reaſon of a certificate, bearing date the 3 
day of — in the year of our Lord under the hands 
and ſeals of A. C. and B. C. churchwardens, and A. O. 
and B. O. overſeers of the poor of the ſaid pariſh of Penrith, 
attefled by A. W. and B. W. two credible witneſſes, and 41 
lowed by J. P. and K. P. eſquires, two of his majeſty's J 
tices of the peace for the ſaid county of Cumberland, according 
to the directions of the ſeveral ads of parliament in ſuch caſe 
made and provided, are become chargeable to the ſaid pariſh of 
Orton: And whereas it appears to us, as well upon the oath 
of the ſaid John Thomſon as otherwiſe, that neither they, the 
ſaid john Thomſon, Mary his wife, Thomas and Agnes. 
their children, nor any of them, have gained any legal ſettle- 
ment ſince the date of the fuid certificate: Whereby, and upon 
due confederation had of the premiſes, it appears to us, and we 
do h-reby adjudge, that the ſnid John Thomſon, Mary his 
wife, and Thomas and Agucs their children, are become 


chargeable 
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chargeable to the ſaid pariſh of Orton, and that the place of the 
laſt Yegal ſettlement of them and every of them is in the ſaid 
pariſh of Penrith in the ſaid county of Cumberland: Theſe 
are therefore to require you the ſaid churchwardens and over- 
feers of the poor of the ſaid pariſh of Orton, or ſome or one of 
you, to convey the ſaid John Thomſon, Mary h7s wife, and 
Thomas and Agnes their children, from and out of your ſaid. 
pariſh of Orton, to the ſaid pariſh of Penrith, and them to de- 
liver to the churchwardens and ovcrſeers of the poor there, or to 
ome or one of them, together with this our order, or a true 
copy thereof, at the ſame time ſhewing to them the original. 
And we do alſo hereby require you the ſaid churchwardens and 
overſeers of the poor of the ſaid pariſh of Penrith, to receive and 
provide for them as inhabitants of your pariſh. Given under 
our hands and ſeals the — — day of — in the year of 


our Lord — 


Alliawed by J. P. and K. P. efquires, two of his majeſ/ly's 
Juſtices of the peace] H.g An. K. and Newton. Order for 
removing a eertificate perſon, not ſetting forth that it was 
allowed by two Juſtices, but adjudging the pariſh which 
granted the certificate to be the place of the laſt legal 
ſettlement. By Mr. J. Probyn: The order is good, for it 

ſets out that the pauper came by certificate; and ad- 
judges that he was actually chargeable, and that Nezu- 
ton was the place of his laſt legal ſettlement, he having 
gained no ſettlement elſewhere ſince; which ſets out the 
whole reaſon of their judgment, and would make the 
ſettlement good, if there had been no certificate. 1 Sf. 
C. 140. | | 

M 15 G. Barleycroft and Coleoverton. Order of re- 
moval of a certificate perſon; it was not ſaid that the 
certificate was azze/ted, but only that it was allowed. But 
by the court: The atteſtation is by the ſtatute made pre- 
vious to the allowance; and therefore when they ſay it 
was allowed according to the act of parliament, we muſt 
intend it was atteſted, for otherwiſe it could not be ſo al- 
lowed. And the order was confirmed. Str. 402. 


| Muſt be ad- And aue do hereby adjudge)] T. 2 An. Malden and Fleet. 
judged charge- evick, An order was made, reciting, that whereas com- 
bole. plaint hath been made unto us, that ſuch a perſon, who 


. 
35 
LY 


is lately come into the pariſh with a certificate, is aCtually 
chargeable to the pariſh; theſe are therefore to require 
ou to remove: And quaſhed, for that there was no ad- 
judication. 2 Salk. 530. | = 
T. 169 
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T. tg G. 2. Great Bedawin and Wilcet. Order of re- 
moval of a certificate perſon, in which there was no com- 
plaint of the churchwardens or overſeers, nor any adjudi- 
cation that the certificate perſon is actually become charge- 
able. On appeal, the ſeſſions in purſuance of. the 5 G. 2. 
amend the order in theſe particulars, as matterof form only, 
and inſert in the ſaid order ſuch complaint and adjudication. 
And now the queſtion was, Whether theſe amendments 
went only to matter of form, or to the ſubſtance and merit 
of the order? By Lee Ch. J. There has been but one 
_ caſe in this court on this act ſince the making of it, and 
that was not determined: The preſent ſeems to be a very 
ſtrong caſe againſt the power of amending. For there 
muſt be a complaint from the overſcers, otherwiſe the juſ- 
tices have no power to remove; and a certificate perſon 
muſt be adjudged to be actually chargeable, otherwiſe he 
cannot be removed: And theſe amendments might be the 
real merits on which this caſe depended. And it would 


r be a detrimental conſtruction of the act, to take it ſo 
% largely; and would be giving the ſeſſions an original juriſ- 
- | diction. And quaſhed by the whole court. 2 S/. C. 142. 
al Wl Str. 1158. Burr. Settl. Caf. 163. 
nu But after all, it doth not appear, how it becomes ne- 
ad- ceeſſary in the order of removal, to take any notice of the 
W" RE certificate at all, or to make any further uſe of it than as 
ns EX evidence to the juſtices of the ſettlement : And if it is not 
the = neceſſary to recite it, it is better to omit the ſame ; be- 
the = cauſe a miſrecital, either in the date, or in the names of 
Seſſ- the perſons, or in any other material part, will be fatal, 
for that then there will be no ſuch certificate as is there 
re- recited, and the order mult fall of courſe. And I do not 
the ſee why the form may not be much more plain and fim- 
But ple, by drawing the ſame very little varied from the com- 
Pre. g mon form of an order of removal of other perſons having 
ay K no certificate. For if the order ſet forth that they are 
mv" t chargeable, in that caſe it is not at all material whether 
ſo al- = they have a certificate or not; for in both caſes alike, 
3 they are then equally removeable. And if ſo, then the 
form may be this, both for a certificate perſon, and for a 
Fleet- I perſon having no certificate, who is actually become 
Loves = chargeable: 
Atually = Weſtmorland, T O the churchwardens and overſeers 75 
Rant 2 the poor of the pariſh of Orton, in the 
n g 


overſeer s 


2 /aid county of Weſtmorland, and to the churchwardens and 
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overſeers of the poor of the pariſh of Penrith, in the county of 
Cumberland, and Yo each and every of them. 
Upon the complaint of the thurchivardens and overſeers of 


the poor of the pariſh of Orton aforeſaid, in the ſaid county of 


Weſtmorland, unte us whoſe names are hereunto ſet and ſeals 
affixed, being two of his majeſty's juſtices of the peace in and 


for the ſaid county of Weitmorland, and one of us of the 


quorum, that John Thomſon, Mary his wife, Thomas 
their fon aged eight years, and Agnes their daughter aged four 
years, have come to inhabit in the ſaid pariſh of Orton, not 


Having gained a legal ſettlement there, and that the ſaid John 


Thomſon, Mary his wife, and Thomas and Agnes their 
children, are now chargeable to the ſaid pariſh of Orton: 
We the ſaid juſtices, upon due proof made thereof, as well 
upon the examination of the ſaid John 'Thomſon upon oath, 
as otherwiſe, and likewiſe upon due conſideration had of the 
premiſes, do adjudge the ſame to be true; and we do likewiſe 
adjudge, that the lawful ſettlement of them the faid John 
Thomſon, Mary þ:s 2vife, and Thomas and Agnes their 
children, is in the ſaid pariſh of Penrith, in the ſuid county 
of Cumberland: We therefore require you the faid church- 
wardens and overſeers of the poor of the ſaid pariſh of Or- 
ton, or ſome or one of you, to c:nvey the faid John Thomſon, 
Mary his wife, and Thomas and Agnes their children, 
from and out of your ſaid pariſh of Orton, to the ſaid pariſh 
of Penrith, and them to deliver to the churchwardens and 
overſeers of the poor there, or to ſome or one of them, together 
wwith this our order, or a true copy thereof, at the ſame time 

owing to them the original: And wwe do alſo hereby require 
yeu the ſaid churchwardens and overſeers of the poor of the 
faid pariſh of Penrith, to receive and provide for them as in- 
babitants of your pariſh. Given under our hands and ſeals 
the ———— day of — in the — year of the reign of 
his majeſty king George the third. 


It doth not appear what ſhall be done, if a certificate 
perſon, after having been removed, ſhall return with a 
new certificate; that is, whether or no the pariſh ſhall be 
obliged to receive him again, until he ſhall again become 
chargeable. It ſometimes happeneth, that a certificate 
perſon is decoyed into acceptance of relief from the pariſh 
officers in order that they may get rid of him. If a new 


certificate ſhall entitle him to return, this kind of practice 


may be fruſtrated. Upon a removal, the certificate is at 


an end. But the pariſh may grant him another. 19s 
| ere 
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thete is no law which ſeemeth to give power to any pariſh 
to refuſe him.— But this is a caſe not likely to happen 
frequently; becauſe the pariſh granting the certificate 
muſt pay the charges of removing ſuch certificate perſons 
when chargeable, and of their maintenance in the mean 
time; 
iii. Appeal againſt the order of removal. 

In this place it may be proper to take notice of the caſe juſtices being 
of K. v. Yarpole, M. 31G. 3. where it was determined; intereſted. 
That on an appeal to the ſeiſions againſt an order of re- 
moval, thoſe juſtices who are rated to the relief of the 
poor in either of the contending pariſhes, have not a right 
to vote. Durnf. and Eaſt, 4 V. 71. 

All perſons who think themſelves aggrieved by any ſuch Power of ap- 
judgment of the ſaid two juſtices, may appeal to the juſtices of f * 
the peare of the ſaid county, at their next quarter ſeſſions, 2who 
Hall do them juſtice according to the merits of their cauſe. 
13 & 14 C. 2. c. 12. f. 2. 
And by the 8 @g V. c. 30. The appeal againſt any 
order of removal of any poor perſon, ſhall be had, proſecuted, 
and determined, at the general or quarter ſeſſions of the peace 
for the county, diviſion, or riding, wherein the pariſh, towwn- 


ſhip, or place, from whence ſuch poor perſon ſhall be removed 
doth lie, and not elſewhere. f. 6, 


All perſons who think themſelves aggrieved] E. 4 W. K. The pauper 
and Hartfield. Two juſtices remove N:eholas Wells from bimtelf may 
the pariſh of Hartfeld to the pariſh of Frampfield ; from ell. 
which order, Wells the party himſelf, and not the pariſh, 
appealed. It was objeCted, that the party himfelf cannot 
appeal, becauſe the appeal is only given to the pariſh ag- 
grieved.— But by the whole court: The party may appeal 
as well as the pariſh. Carth. 222. | 

T. 4G. K. and Almonbury. Ar. order of two juſtices 
was quaſhed at the ſeſſions upon appeal, without ſaying, 
at the appeal of the party grieved. And the court inclined 
to quaſh the order for this fault, till they were informed 
the precedents were moſt of them ſo, and for that reaſon, 
and that only, as Praft Ch. J. declared, ths order was 
confirmed. Str. 96. 
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At the next general er quarter Mon.] E. 2 G. 2. K. and Jo be the dert 
Norten. Exception was taken to an order of ſeſſions, for leſlons otter the 
diſcharging an order of removal, becauſe the juſtices order oval, 
Vor. III. 3C 45 was 
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By next ſeſſions 
is meant the 


next poſſible 
ſeſſions. 


intervened. To this it was anſwered, that by the expreſs 


after the parties find themſelves aggrieved, which is not 


the following facts: The order of removal had been 
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was dated June 21ſt, and the ſeſſions? order was not till 
Michaelmas ſeſſions following, fo that Midſummer ſeſhons 


words of the ſtatute the appeal is to be to the next ſeſſions 


till the removal: And for aught appears Micbaelmas 
ſeſſions might be the next ſeſſions after the grievance, 
And ſo it was held in the cafe of Milbrooke and S!. 
John's in Southampton, M. 1 G. To which the court 
agreed, and the ſeſſions' order was affirmed. Str. 
831. 
2 . 11}. K. and Langley. It was moved to quaſh 
an order of ſeſſions, becauſe the juſtices had adjourned the 
appeal from one ſeſſions to another, and ſo the determina- 
tion upon the appeal was not at the next quarter ſeſſions. 
— But by the court: The appeal muſt be lodged at the 
next quarter ſeſſions, but when it is lodged, the juſtices 
may adjourn it. 2 Salk, 605. Comb. 365. 
And in the caſe of K. and the juſtices of the EAA 
Riding of Yortſhire, E. 19 G. 3. It was moved for a man- 
damus to receive an appeal againſt an order of removal on 


made by the two juſtices on the 22d of September, but the 
pauper was not removed till the 5th of October. Hull, 
the place to which the pauper had been removed from 
Whitby, is 60 miles from Northallerton, where the ſeſſions 
began on the 6th of Oclober. At which ſeſſions no appeal 
was entered. And at the Epiphany ſeſſions ſollowing, 
which began on the 12th of January, Hull offered an ap- 
peal, but the juſtices refuſed to hear it, thinking them- 
ſelves bound by the words of the ſtatute, which directs 
the appeal to be to the next ſeſſions. On ſhewing caule 
it was inſiſted, that the ſucceeding ſeſſions had_no juril- 
diction ; that an appeal might have been entred at the 
Michaelmas ſeſſions, on the ſecond or third day, for that no 
notice is neceſſary in order to entitle the parties to ene 
their appeal, although if there has been no notice, or not 
reaſonable notice, the juſtices are bound to-adjourn the 
hearing till the enſuing ſeſſions.— The court ſaid, that by 
next ſeſhons the ſtatute meant the next pgſſible ſeſſions, and 
that here it was impoſhble for the appellants to lodge 
their appeal at the Michaelmas ſeſſions. And the rule 
was made abſolute for a mandamus. Douglas, 183. 

T. 17 G. 3. K. and the jultices of Devonſhire. A 
mandamus had been moved for to the juſtices of Devon, to 


hear an appeal to an order of removal of John Cook and his 
WIite 
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wife and children, from WVitheridge to Paddington, both in 
the county of Devon The juſtices at the ſeſſions had re- 
fuſed to enter into it, as one ſeſſions had intervened ſince 
the removal The facts were, that the order of removal 
was dated October ziſt, 1776; in November the pauper 
was removed; ſome time afterwards it was agreed between 
the two pariſhes that the queſtion ſhould be decided by the 
opinion of Heath ſerje ant, provided ſuch opinion was given 
on or before the 14th day of January, the ſeſſions begin- 
ning on the 15th. It was alſo agreed, that no other 
inſtructions ſhould be given to the counſel, than the 
examination of the pauper, which was, 'That he was born 
in the pariſh of Witheridge, aud about the age of ſeven 
years was bound to Richard Elworthy of Witheridge, with 
whom he lived till 21, and then made an agreement with 
his maſter to give him one guinea to diſcharge him from 
his apprenticeſhip : That the ſaid Z/wworthy gave him a 
diſcharge under his own hand: That after different ſer- 
vices he gained a ſettlement by hiring and ſervice under 
Robert Saiter, in the pariſh of Paddington, if he was ſo far 
diſcharged by the above tranſaction as to be capable of 
gaining a ſettlement by hiring and ſervice. On the 
roth of January the opinion was given; and was, “ That 
« if the indenture of apprenticeſhip remained in the 
* maſter's hands uncancel/ed, the apprenticeſhip {till con- 
“ tinued, and the agreement was no diſſolution thereof, 
« but only a licence to the apprentice to ſerve where he 
« pleaſed.” On this day the officers of Witheridge told 
the officers of Paddington, that as the opinion was not 
deciſive, they muſt inquire of the maſter what hath be- 
come of the indenture. At the ſeſſions on 15th, no ap- 
peal to the order of removal was entered. At the Zafter 
ſeſſions following, the pariſh of Paddington appealed, but 
the juſtices refuſed to enter into it, as not being in time. 
Buller having early in the term moved for a manda- 
mus on the ground, that under the agreement, the opinion 
in favour of Paddington was concluſive, and that Padding- 
ten had appealed in conſequence of objections raiſed to 
this deciſion ſubſeguent to the Epiphany ſeſſions, and there- 
fore the ſtatutable limitation of appeal to the next ſeſſions 
ought, during the time the parties were under the terms 
of compromiſe, to be ſuſpended : On the laſt day of term, 
Fanſhaw and Milles ſhewed cauſe, and having fully ſatis- 
fied the court upon the fact, of the appeal having been 
prevented in conſequence of the objection not having been 
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field: As both parties had agreed that this queſtion 
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raiſed previous to the Epiphany ſeſſions ; 


By L. Mans 


ſhould be ſubmitted to counſel, and that his opinion 
ſhould conclude, though the court does not quite agree 
with the counſel in point of law, they would not, had the 
opinion been poſitive, have granted the mandamus. Upon 
the point of law, I am of opinion, that if the indenture 
had not been deſtroyed, but remained in the maſter's 
hands, the apprentice would yet have gained a ſubſequent 
ſettlement in Paddington : The maſter received a guinea 
of his apprentice, then of full age, for the expreſs purpoſe 
of vacating the indenture : Why, could the maſter after 


this, have uſed the indenture againſt the apprentice ? So 


far from it, that the apprentice might have brought an 
action againſt the maſter for it. But the opinion of the 
counſel was hypothetical only, and upon a ſtate of facts 
at the time not ſettled and ſubmitted to him by the par- 
ties; the caſe therefore might be corifidered as open to 
the interpofition of the court: But the merits of the caſe 
appearing to be clearly againſt the party applying, the 
court, to prevent fucther litigation and expence, refuſed 


the rule; and on account of ſome miſconduct with ref 


pect to the affidavits laid before the court by the pro- 
ſecutors of the. rule, directed that it ſhould be diſcharged, 
with colts out of pocket. Mandamus denied. Cal. Co. 
2. 
l M. 30 G. 3. K. v. juſtices of Herefordſhire. A rule 
had been obtained on the defendants, to ſhew cauſe why a 
mandamus ſhould not iſſue, commanding. them to receive 
an appeal againſt an order of removal. The order was 


made on Friday the 18th of April; on the rgth the pau- 


per was removed; and on the Tueſday following, the 22d, 
the Euſter ſeſhons was held at Heręford, 20 miles diftant 
from the pariſh to which the pauper was removed; at 
which ſeſſions it is the practice not to receive any appeal 
after the Tue/day morning. The pariſh not having ap- 
pealed at thoſe Faſter ſeſhons, the juſtices at the Midſum- 
mer ſeſſions refuſed to receive the appeal, becauſe not 
made at the next quarter ſeſſions, according to the 13 U 
14 C. 2. c.12. / 2. The foundation of this application 


was, That as the officers of the pariſh to which the pau- V; 


per was removed, had not ſufficient time to convene 3 
meeting of the inhabitants, in order to take their opinion 


upon the ſubject whether there were any grounds for the 


appeal, the Midſummer ſeſſions were the next poſſibk | 
fellions.—L. Keny-n Ch. J. The words of the act of 
| ny parliamen Wa 
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parliament are very ſtrong; and they require the appeal 
to be made at the ſeſſions next after the grievance. 
Where indeed an order of removal has been made ſome 
time before, and only executed a very ſhort time before 
the ſeſſions, fo that there was no poſſibility of appealing to 
thoſe ſeſſions, this court has interfered by granting a man- 
damus to compel the juſtices at the following ſeſſions to 
receive the appeal; becauſe the words © next ſeſſions” 
mean *,the next poſſible ſeſhans.” But this is a very differ- 
ent caſe; for there were two intervening days after the 
execution of the order, and before the Eater ſeſſions; and 
if there was not ſufficient time before thoſe ſeſſions, to 
give reaſonable notice of appeal, the appeal might have 
been then entered and adjourned, according to 9 G. c. 7. 
% 8. The other judges concurred. Rule diſcharged. 
Daurnf. and Eaſt, 3 V. 504. 

T. 11 W. K. and Langley, It was moved to quaſh Appeal may be 
an order of ſeſſions, becauſe the juſtices had adjourned the 2Y2wned. * 
D appeal from one ſeſſions to another, and fo the determina- 

4 tion upon the appeal was not at the next quarter ſeſſions. 
* TE hut by the court: The appeal muſt be lodged at the 
4 next quarter ſeſſions, but when it is lodged, the juſtices 
(- 


may adjourn it. 2 Salk, 605. Comb. 365. 
E. 19 G. 3. K. and the juſtices of Glouceflerſhire. On 


d, a motion for a mandamus to compel the juſtices of the 
if 2 quarter ſeſſions of Gloucefkerſhire, to receive an appeal i 
# againſt an order of removal, it appeared from the afhidavits, i 
that the examination of the pauper was taken in Auguſt ; i Ki 


the order pf removal the 12th of November following ; 
and the ſeſſions where the appeal was tendered, held on 
the 12th day of January in the enſuing year; that 26 
notice of appeal had beed ſerved (for which the reaſon 
aſſigned was, That the appellants had not heen able to get 
their witneſſes ready till it was too late to give ſuch no- 
tice); that the court had been moved to receive the 
appeal, and adjourn the conſideration of it till the follow- 
ing ſeſſions, and had refuſed. —The court was clearly of 
opinion, that the juſtices ought to have received the ap- = 
peal ; and the rule for a mandamus was made abſokute, 4 
Douglas, 182. | | 1 
But where the ſeſſions itſelf is adjourned, the ſtile of where the 1 
the ſeſſions ought not to run at /uch a /efſions held by ad- ſeſſions is ad- 
journment, but the time of the firſt meeting of the ſeſſions 1%. 
ought to be ſer forth, and that the ſame was continued to 
ſuch further time by adjournment: As in the caſe of Q; 
and the inhabitants of Hinderc/cave : An order made at the 
303 general 


- rr 
i 3 — 


— — . 
e 
8 N 2 ” 
' —— —— — 


— — — 
— —— ——— —wyX—Ü 2 — 
FE. 8 ad : — * 
11e 2 * + 2 
. AE ares — e — a * 


— 
— 


— * 


2 


CY 


9 


_ this 


——— 5 
Wo, 


— 
CET 


a 
— — 


— 


r 
a 2 


3 
1 
4 
vi 
© 
1 
1 


Order confirmed 
at the ſeſſions 
witbout hearing 
the appellants, 
quaſhed by cout 
of B. R. 


Poor. (Removal.) 


general quarter ſeſſions of the peace held by adjournment 
was quaſhed, becauſe it did not appear that this was the 

next general quarter ſeſhons, for it might be that the 
ſeſſions was begun, and continued by adjournment before 
the order was made. 19 Viner, 356. 

T. 10 G. 2. Heptonſtall and Arrendon. The fe flions 
was {aid to be holden on ſuch a day by adjournment, and it 
did not appear when the original ſeſſions was "holden, 
And the order was quaſhed for that cauſe. Burr. 


Settl. Caf. 88. 


H. 20 G. 2. MK. and Polſiead. Appeal was made to 
the quarter ſeſſions in Suffolk, held April 7, 1746, againſt 
an order of removal. The ſeſſions was adjourned to 
April gth, at Woodbridge, where for want of a ſufficient 
number of juſtices nothing could be done. April 11th, 
a ſeſſions is held at Ipſwich, and adjourned to the 1th at 
Bury, where the appeal was allowed. It was moved to 
quaſh the order of ſeſſ ons, as made without juriſdiction, 
the ſeſſions ending for want of an adjournment at Mood- 
bridge. And of that opinion was the court; for the words 
in the 2 Hl. 5. c. 4. and more often it need be, were never 
conſidered as giving more than one original ſeſſions in a 
quarter, but only impowering adjournments. 'The county 
mult take notice of adjournments, but are not ſup- 
poſed to expect a new ſeſſions till the uſual time. And 
the order of ſeſſions was quaſhed. Str. 1263. 

T. 22 & 23 G. 2. Vel Torrington and North Thoreſby. 
The ſeſſions was held at Kirton ; and from thence ad- 
journed to Carer, at which place no ſeſſions was held pur- 
ſuant to the ſaid adjournment. - Afterwards a ſeſſions was 
held at Horncaftle ; and the appeal was heard and deter- 
mined there.—By the court: The ſeſſions at Horncaſ!!e 
could not take up the appeal, for want of juriſdiction. A 


quarter ſeſhons muſt be holden four times in a year, as di- 


rected by the ſtatute; and it may be adjourned from time 
to time, and from place to place : But if it is once drop- 
ped, it cannot be reſumed. Burr. Setil. Caſ. 293. 

T. 15 C. 2. Roode and North Bradley. A perſon was 


removed from Roode to North Bradley. North Bradley gave 


notice of appeal ; on which Rosde took him back, but 
however got their order confirmed at ſeſſions. The next 
ſeſſions ſet both aſide as fraudulent. And now Raade in- 
fiſted that the order was good, as not being appealed from 
at the next quarter ſeſſions: And as to the other, that it 
was not in the power of one ſeſſions to ſet aſide the act of 
the other. All being now before the court, they quaſhed 


the yt order, as ons. properly.quaſhable on appeal; Lee 
wou 
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would not take notice, that it was not at the next ſeſſions 
after ſetvice of the order, which being in the caſe of a re- 
cent appeal, they would ſuppoſe to have been ſerved too 
late for an appeal to the next ſeſſions. And as to the 
order of confirmation, they quaſhed that, as not being made 
on any appeal, and conſequently without juriſdiction, and 
at the ſame time quaſhed the latter part of the ſecond ſeſ- 
ſions' order, which reſcinded that confirmation, as not be- 
ing properly before them. Str. 1168. 


For the county, diviſion, or riding, from whence the removal 

was] E. 13 Y. Watford and Wendover. I uvo juſtices of 
St. Albans remove a poor perſon to Wendover. Wendover 
appeals to the ſeſſions at Sr. Albans, where the order was 
confirmed. By the court : 'The appeal ought to have 
been to the ſeſſions of the county, and not of the cor- 
poration ; and as it was, it was coram nom fudice. 


"ll | 
a in the caſe of Maiden, M. 11 Ann. —By L. Ch. J. 
Parker: Where there is a town corporate that hath ſeſ- 
ſions of its on, and the juſtices within that town make 
an order there, if the parties will appeal, they muſt appeal 
to the county ſeſſions, and not to their own ſeſſions, for 
then there would be an appeal ab eedem ad eundem, there 
being, it may be, the ſame juſtices fitting, who made the 
order. Caſes of S. 10. 

T. 8G. 3. Eat Donyland and St. Giles Colcheſter. 
Two juſtices for the borough of Colcheſter removed the 
pauper from St. Giles in Colchefker to Eaſt Donyland in 


ä t =_ GET pe 1 N — a 2 . * 
9 r ed bad Lo hens A o det, 8 


„* 


„ * 


* a „ 


rough, the juſtices there confirm the order, aud ſtate a 
caſe ſpecially upon the facts for the opinion of the court 
of king's bench. Upon arguing the matter there, it was 
obſerved, that the appeal ought to have been to the county 
ſeſſions. Unto which it was anſwered; that the parties 
having acquieſced in the juriſdiction, and entered upon 
the merits, and aCtually ſettled a caſe for the opinion of 
the court, they were not at liberty now to make the objec- 
tion.—But by the court: The borough ſeſſions had no 
Juriſdiction to make this order of confirmation; and 
therefore their opinion and their order are both nugatory. 
The appeal ought to have been to the quarter ſeſſions of 
the county, As no ſuch appeal has ever been made, the 
original order ſtands good as unappealed from. And 
accordingly the original order was confirmed. Burr. 
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Eſſex ; and on appeal to the quarter ſeſſions of the bo- 
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Notice of appeal. No ew from any order of removal ſhall be proceeded pon, 


unleſs reaſonable notice be given by the churchwardens or over- 
ſeers of the pariſh or place appealing, unto the churchwardens 
or overſeers of the pariſh or place from which the removal ſhall 
be ; the reaſonableneſs of which notice ſhall be determined by 
the juſtices at the quarter ions to which the appeal it made: 
and if it Ball appear to them, that reaſonable time of notice was 
not given, then they ſhall adjourn the appeal to the next quarter 
. my and then and there finally determine the — 9G. 
C. 7. 1. 8. 


Seffions are Reaſonable notice] K. v. juſtices of Huntingdonſhire, E 
bound to receive 23 G. 3- Upon a remoyal of a pauper by two juſtices, 
worn 1-4 _ the notice of appeal was ſerved upon a Sunday : had the 
been given. appellants deferred the ſervice of their notice till another 
e day, they would not have been in time, under the practice 
eſtabliſhed in that court, to have given reaſonable notice 
for the purpoſe of trying the merits of the appeal. The 
ſeſſions (being of opinion that the party aggrieyed was not 
at any rate or for any purpoſe entitled to-appeal, unleſs the 
preicribed notice had previouſly been given; and alſo, that 
a ſervice of a notice on a Sunday was not a legal ſervice, 
and that in point of law there had not been any notice) 
refuſed to hear, adjourn, or enter the appeal ——Mingay 
had obtained a rule to ſhew cauſe why a mandamus ſhould 
not iſſue, direCting the juſtices to receive and hear the ap- 
peal; no cauſe being ſhewn, the rule was made abſolute, 

Cal. Caf 283. 

Unleſs they E. 29 ( G. 3. K. v. juſtices of the north riding of Yort- 
think the appel- ſhire. This was a rule calling on the defendants to ſhew 
1 cauſe why a mandamus ſhould not iſſue, directing them to 
have given no- Teceive, hear, and determine an appeal of the inhabitants of 
tice and bad Gate Helmſley againſt an order of removal from Strenſall to 
22 Gate Helmſley both in the ſaid riding. The order was 
| made on the 26th Nov. and executed on the 28th. It 
appeared that the appellants attended the next ſeſſions held 
on the 13th Jan. and moved the court tor leave zo lodge the 
appeal and to reſpite the hearing theregf to the next ſeſſions. 
Ihe following entry was made by the ſeſſions: **Foraſmuch 
« as it appears to this court that there has been ſufficient 
*. time ſince the removals of the paupers for the appellants 
« to give notice and come prepared to try this appeal at 
* this ſeſſions, and no cauſe ſhewn why they did not pro- 
* ceed accordingly, it is ordered, that the motion for lodging 
« the ſame, and reſpiting the bearing to the next quarter e 
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the peace to te holden for the ſaid county of 
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the motion at the ſeſſions was in effect a conditional mo- 


tion to enter the appeal only in caſe the ſeſſions would agree 
to adjourn it, The clauſe in 9 G. c. 7. / 8. which re- 
quires that the juſtices ſhall adjourn the appeal, unleſs rea- 
ſonable notice has been given, was introduced in ſavour of 
the reſpondents; but it was not intended to permit the ap- 
pellants to take advantage of their own laches in not giving 


reaſonable notice, or to delay the hearing of the appeal ta 


the prejudice of the reſpondents. Otherwiſe it would be 
enabling the appellants to take advantage of their own 
wrong; and it would enlarge the time of appealing to the 
fecond ſeſſions. The magiſtrates at the ſeſſions are, by the 
expreſs words of the ſtatute, to judge of the reaſonableneſs 
of the time of notice, and here they have exerciſed their 
judgment. Chambre in ſupport of the rule: It was not 
diſcretionary in the juſtices at the ſeſſions to permit the 
parties to appeal; the ſtatute is compulſory on them; ſo 
alſo is the 9 G. c. 7. J 8. compulſory as to adjourning the 
hearing, if reaſonable notice be not given. This has been 
ſo decided in ſeveral caſes, And though it was perhaps ir- 
regular to make the motion to reſpite the hearing before 
the appeal was entered; yet at any rate the Juſtices were 
not warranted in refuſing to receive the appeal. 
the court were of opinion, that the juſtices had not acted 
wrong ; for the motion was in effect to adjourn the ap- 
peal. And it was evidently the intention of the parties 
not to enter the appeal unleſs the court would adjourn it. 
The juſtices are to judge of the reaſonableneſs of the 
time; and in ſome counties they eſtabliſh 2 rule regulat- 
ing the time of notice. Here it appears that the order 
of removal was executed on the 28th of Nov. ſo that there 
was ſufficient time for the appellants to give notice, and 
to come prepared to try it; and the juſtices, who are the 
judges of this, thought ſo.—Rule diſcharged. Durnf. 
and Eaft, 1 V. 150. 

Although it is not expreſſed in the act, that this notice 
ſhall be in writing; but the court will better judge of the 


reaſonableneſs of it, if it ſhall be in writing: And it may 
be thus ; | 


T O the churchwardens and overſeers of the poor of the pariſh 
| of — in the county of —. 


This is to give notice to you and every of you, that awe the 


churchwardens and overſeer; of the poor of the pariſh of 
in the county of do intend at the next quarter ſeſſions of 
o com- 


mence 
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mence and proſecute an appeal again/? an order of J. P. and 
K. P. eſquires, two of his majeſty's juſtices of the peace of the 


Said county f for and concerning the removal of —— 


to our ſaid pariſh of —. Witneſs our hands his — 
day of ———. | 
8 _ ; Churchwardens, 
E. F. I Overſeers of the 
, G.H. Poor. 


Order not ap- H. 12 An. Malendine and Hunſdon. Two juſtices by 

27-05 as an order fend ſome poor perſons to Hunſdon. Two juſtices 
there by an order ſend them back agiin.—By the. court: 
They ought to have appealed, and not {ent them back; 
and held the order of the firlt two juſtices to be good, 
becauſe there was no appeal againſt it. Fol. 273. 

T. 12 f. Chalbury and Chipping Farringdon. A perſon 
was removed, by order of two jultices, from a. pariſh in 
Warwickſhire to Chalbury in Oxfordſhire, from thence by 
order of two juſtices to Chipping Farringdon in Berkſhire : 
It was objected, That Chalbury ought to have appealed, 
and got the order upon them diſcharged. Which Holt 
Ch. }. agreed : For ſending the man to another place is 
falſiſying the firſt order, which cannot be done but by 
appeal; for the order of two juſtices is a determina- 
tion of the right againſt all perſons, till it be reverſed. 
Chalbury ſhould have appealed from the Warwickſhire 
order, and got that ſet aſide, and ſent the man back 

thither; and the juſtices there ſhould have ſent him to 
Chipping Farringdon. Therefore the latter order was 
nought. 2 Salk. 488. 

E. 5 G. 2. K. and Northfeatherton. Two juſtices made 
an order, by which they removed a man, his wife and four 
children, naming them, to Featherton; and there was no 
appeal. Afterwards Featherton finds out that this woman 

was not the wife, for that the man, though married to her, 
was married before to another woman, and conſequently 
the ſecond marriage totally void. And they remove the 
woman by her maiden name to Horſington, and the four 
children thither alſo as baſtards. Harington appeals; and 
the ſeſhons upon hearing the matter ſtate the caſe ſpecially, 
that this woman and the four children were the ſame with 
the woman and children removed by the firſt order, and 
gave judgment that the firſt order was concluſive, and 
thereupon quaſhed the ſaid ſecond order. — And by the 
| | court: 
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court: They have ſlipped their opportunity, and the firſt 
order not appealed againſt is concluſive. 1 8 C. 154. 
M. 16 G.2. Nympsfield and Woodchefler. In 1731, a 
man and his wife were removed from Nympsfield to M cod- 
chefter, and there was no appeal. They had afterwards 
returned to Nympſicld, and had there three children, who 
were now ſent from Nympsfield to Wood hefter together with 
the father. And upon appeal as to the children, it was 
offered to give in evidence, that the man had a former 
wife, and conſequently the children born at Nympsfield were 


as baſtards ſettled there. The ſeſſions refuſed to let Wood-" 
chefler go into this evidence, being of opinion that 1/ood- 


chefler was concluded by the firſt order unappealed from, 
and that it made no difference that the children were born 
afterwards.— The court, on debate, confirmed both or- 
ders: For the marriage being eſtabliſhed by the firſt or- 
der, the ſettlement of the children (which is derivative) 
follows of courſe, and can no way be impeached, but b 
entering into the merits of the firſt order, which hath 
been acquieſced in. And nothing is more eſtabliſhed, 
than that an order unappealed from is concluſive. Str. 
1172, Burr. Settl. Caf. 191. | | 

And on the authority of the above caſe of Nympsfield and 
Moodebeſter, it was determined in the caſe of K. v. St. 
Mary Lambeth, E. 36 G. 3., That an order of removal 
unappealed againſt is concluſive, not only on the perſons 
removed, but alſo on all derivative ſettlements from them. 
Durnf. and Eaft, 6 V. 615. 

T. 21 & 22 G.2. Sutton St. Nicholas and Leverington. 
John Buntin, the pauper, was removed from Sutton St. 
Mary's to Leverington. Leverington did not appeal; and 
yet the ſeſſions confirmed this original order, though un- 
appealed from. Four months after the firit order, a ſecond 


original order was made to remove the pauper from Leve- 


rington to Sutton St. Nichalas. Which ſecond original 
order was confirmed at the ſeſſions upon appeal. — By the 
court: The ſecond original order, and the order of ſeſſions 
confirming it, were quaſhed, and the firſt original order 
was confirmed: For Leverington was bound by the firſt 
original order unappealed from, unleſs ſome ſubſequent 
ſettlement appears. And four months is not a ſufficient 
diſtance of time, whereupon to ground a preſumption of 
having acquired a new ſettlement. And the order of ſeſ- 
tons, confirming the firſt original order, was quaſhed, as 


being a voluntary and extrajudicial act of the ſeſſions, to 


Lonfirm an order which was not complained of. And 
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the like was done in the caſe of Godalming and St. Mi, 
chaePs in 1 in the 13 G. 2. The order of ſeſ- 
ſions, which confirmed the firſt original order, was quaſh» 
ed, becauſe it was not made upon appeal. For which 
reaſon it was agreed by the court and counſel to be void. 
Burr. Settl. Caf. 276. | | | 
H. 6 G. 3. Silchefter and Enborn. Two juſtices remove 
George Wiſe and Jane his wife from Newbury to Enborn, 
and their order was not appealed againſt. Afterwards, 
the pariſh of Znborn, finding that Fane was not the wife 


of George Wiſe, two juſtices remove ber, by the name of 


Fane Moor a ſingle woman, from Enbora to Silchefter. 
Silchefter appeals. And on hearing the appeal, it was 
proved, that the ſaid Fane never was married to the ſaid 
George Wiſe. And therefore the ſeſſions affirmed this order 
of the juſtices. —But by the court: The ſeſſionsꝰ order muſt 
be quaſhed. They ſaid, that whatever the hardſhip might 
be in this particular caſe, or how doubtful ſoever this 
queſtion might be if it were res integra ; yet its being fully 
ſettled was a reaſon for them not to depart from it now. 
For that fare decifes was always a good rule; and never 
more ſo, than in caſes of ſettlements of paupers, where 
it would make the utmoſt confuſion if they ſhould 
cyerturn ſettled determinations, which the juſtices all over 
England had been uſed to look upon as the rules of their 
conduct in fimilar caſes. If ſhe was not his wife, it 
might have been controverted. But, as they have ne- 
glected to appeal, when they had a proper opportunity to 
ſhew it, they are eſtopped to ſay ſo now. Burr. Seill. 
Caſ. 551. 

% 28 G. 3. K. v. Kenilauorthö'. Thomas Byfeeld, his 
wife and children, were removed from Birmingham to 
Kenilworth in Warwickſhire. The ſeſſions confirmed the 
order, and ſtated the following caſe : 'That the pauper 
was born and ſettled in Kenilworth. On roth May 1765, 
he was hired for a year to F. Chatterton, of Birmingham, 
and that day entered into his ſaid ſervice, and continued 
in the ſame in B:rmingham until 1ſt of April 1766, when 
he was taken up on a charge of baſtardy, and married the 
next day. His maſter did not make any complaint againſt 
him, nor diſcharge him from his ſaid ſervice, On the 3d 
of the ſaid April, he was removed from Birmingham to 
Kenilworth, where he remained until the 5th of April, 
and then returned back to Birmingham into his ſaid malter's 
ſervice, who willingly 2 him again, and he conti. 
nued in his ſaid ſeryice till the end of the year, and * 
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his full year's wages. The order of removal was not ap- 
pealed againſt, This caſe was argued by Bearcroft and 
Sylvefter in ſupport of the order, and Wilſon and Shaw 


contra. Buller J. There is no propoſition in the law of 


ſettlements more clear than this, that an order of removal 
unappealed againſt is concluſive againſt all the world; and 
this is ſo clearly and univerſally eſtabliſhed that it ought 
never to be impeached. At the ſame time the rule is, 
that the order of removal, though unappealed from, does 
not at all affect a ſubſequent ſettlement. Then the queſ- 
tion here is, Whether the pauper gained any ſettlement in 
Birmingham ſubſequent to the order of removal ? Now, in 
this caſe, he did no act by which he could gain a ſettle- 
ment in Birmingham after the order of removal, The cir- 
cumſtances of the pauper's having been apprehended on a 
charge of baſtardy, and of his marriage, I lay entirely 
out of the queſtion ; for it was competent to the maſter to 
receive him again after he was diſcharged out of cuſtody if 
he pleaſed z and the ſervant might have ſerved his maſter 
after he was married as well as before. But what I rely on 
15 this, that after the order of removal unappealed from, the 
pauper could not legally return to the pariſh from whence 
he had been removed; it would have been a crime in him 
ſo to do, and if he had been indicted for ſuch a diſobedi- 
ence of the order, it would have been no defence to him 
to have urged that he returned for the purpoſe of com- 
pleting his contract. The order of removal put an end to 
the ſervice, and if he could not return without committing 
a crime, he could not be liable to an action by the maſter 
for not completing the contract. There is a great difference 
whether the party is diſabled by his own act, or by the act 
of law, from performing his contract; he is anſwerable for 


the former, but if the law intervenes, and ſays he ſhall not 


complete the contract, it puts an end to x. Now, in 
this caſe, the pauper returned after the order of removal 
to Birmingham, where he ſerved a month, but that could 
not gain him a ſettlement there, for the act ſubſequent 
to the order of removal, by which he was to gain a ſettle- 
ment, ſhould be complete in itfelf.—Gre/e J. I doubt 
whether the party was liable to be removed; but there 
having been an order of removal unappealed from, it is 
deciſive; and he has done no ſubſequent act to gain a 
* Rule diſcharged. Caf. by Durnf. and Ef, 

2 V. 598. | | 
But in the caſe of K. v. Swalcliffe, H. 23 G.3. Thomas 
Hau bing and Mary his wife were removed from the pariſh 
ot Swa/cliffe to the pariſh of Stourton. The ſeſſions Le 
tne 
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the order, and ſtated ſpecially: That the pauper was born 
PrP, at Sevalcl/iffe; than in Fan. 1782, he was removed from 
Seoalcliffe to Aſcott, a large, populous village, part of the 
parith of Whichford, and maintaining its poor in common 
with Whichford ; Aſcott did not appeal, and Swalcliſte filed 
the order at the Epiphany ſeſſions 1782, for ſafe cuſtody, 
The pauper and his wife coming again into Swalclife, and 
not having acquired any ſubſcquent ſettlement, Swal- 
cliſte obtained the firſt · mentioned order, and ſent the pau- 
pers to Stourton, where he had gained a ſettlement by 
hiring and ſervice. It was contended, that the order 
of removal to Aſcoit being unappealed from, was, as to the 
pauper's ſettlement in the pariſh of Mhichford as including 
Aſcott, a concluſive judgment. In reply it was inſiſted, 
that though an order of removal unappealed from is con- 
clufive when directed to a place to which a removal can 
legally be made, and where there is to be found ſome 
perſon legally authorized to appeal; yet that here were 
no officers to act: That to omit to do a thing which 
4 was impoſſible to be done, could not be concluſive upon 
* | any one : That Whichford could not in this caſe appeal, 
H for not being parties they were not entitled to be heard. 
By L. Mansfeld : The removal to Aſcott was 
in truth no removal at all; there was no reaſon for an 
appeal; it was a mere nullity. Order of ſeſſions quaſhed, 
and the order of the two juſtices affirmed. Cal. Caſ. 248. 
Or where the In the caſe of K. v. Chilverſcoton (a), it was determined, 
juſtices making that where the juſtices making an order of removal want 
bart ehagy juriſdiction, ſuch order is a nullity, and not merely void- 
| able but abſolutely void, and that the pariſh to which it 
is directed may object to it at any diſtance of time, 
though never appealed againſt, and though acted under 

| for 20 years. Durnf. and Eaft, 8 V. 178. 
An order my H. 10 G. 3. Llanrhydd and Denbigh. Two juſtices 
de deſerted and (Mr. Middleton and Mr. Janet) made an order of removal, 
bat, the in May 1768, from Llanrhydd to Ruthin, and the paupers 
appealing. were delivered to the officers of Ruthin, who maintained 
them for a while; and for ſome time after, they were 
maintained at the joint expence of both pariſhes. And 
notice of appeal againſt the ſaid order being ſerved on the 
officers of L/anrhydd, by the officers of Ruthin, on the 
morning of the quarter-ſeſhons, previous to the filing of 
the ſaid appeal, the officers of Llaurbydd conſented to take 
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the paupers back to their cuſtody, without giving the pa- 
riſhioners of Ruthin the trouble of appealing. Afterwards, 
in January 1769, two juſtices (Mr. Yale and Mr. Price) 
removed the fame paupers from Llanrhydd to Denbigh. 
And upon appeal their ſettlement was found to be at 
Denbigh. But it appearing in evidence on the behalf of the 
pariſh of Denbigh, that the former order made by Mr. Mid- 
dleton and Mr. Fones for removing them to Ruthin had not 
been appealed againſt, the court were of opinion, that the 
ſaid order of removal from Llanrhydd to Denbigh ought to 
be quaſhed, and was quaſhed accordingly. It was 
moved to quaſh the order of ſeſſions; and urged, that 
though the principle upon which they grounded their opi- 
nion is in general right, namely, that an order of removal 
ſubmitted to and not appealed from is concluſive upon the 
non-appealing pariſh, as againſt all the world; yet this 
general rule is to be underſtood to relate only to a ſubſiſting 
order, but not to a deſerted one ; and therefore the feflions 
have miſtaken in applying this general principle to the par- 
ticular caſe of the preſent order (made by Mr. Middleton 
and Mr. Jones) for removing the paupers from Llanrhydd 
to Ruthin, which being found to be a wrong one, was by 
conſent of both parties concerned in it, abandoned and de- 
ſerted, and the paupers taken back again by the pariſh iu 
whoſe favour it was made; and was conſequently at an 
end, and muſt be conſidered as if it never had exiſted. 
On the other hand it was inſiſted, that it was not in the 
power of private perſons to put an end to the order for 
removing theſe paupers to Ruthin, whilſt an appeal was 
thus going on againſt it. The order has removed them to 
to Ruthin und Ruthin has not appealed. Conſequently 
Ruthin is concluded, as againſt all other pariſhes, to diſ- 
pute their belonging to Ruthin.— By L. Mansfield : 
That order was made in favour of Llanrhydd ; and 
Llanrhydd gave it up, and conſented to take the paupers 
back, without giving Ruthin the trouble of appealing 
againſt it. May not a party give up a judgment intended 
for his own benefit ? And the order of ſeſſions 
was quaſhed; and the order for removing the paupers 
e Llanrhydd to Denbigh aſfirmed. Burr. Setil. Caf. 
58. | 
T. 26 G. 3. Swthawram and Northawwram. Elizabeth 


Booth widow, and her three children, were removed from 


Southawram to Northawram. On the appeal the ſeſſions 
tated, that it appeared by the evidence of William Booth 
(father of Jeremiah late huſband of the pauper) that Fo 
ald 
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ſaid William and Jeremiah were born and ſettled at Hall. 
fax, but it did not appear that Feremiah had done any act 
to gain a ſettlement : That on 6th April 1774, the ſaid 
William Broth and his wife, but not any of their children, 
were removed trom Halifax to Northawram, who received 
the two paupers and did not appeal; That Feremiah and 
Elizabeth the pauper were married ſome years beſore the 
removal öf William and his wife, and had thoſe three chil 
dren ; and Ferernah, from the time of his marriage until 
his death; lived at Halifax, in a houſe he rented, indepen- 
dent of his father, and was not removed by, or mentioned 
in the order, nor was then any part of his family. There- 
upon the ſeſſions diſcharged the order, ſubject to the opi- 
nion of this court; Whether the ſettlement of El:zaberh 
Booth and the ſaid three children was by inference to be 
deemed at Hahfax, or to follow the ſettlement of the father 
to Northawram *———Þy the court: The order of removal 
unappealed from is concluſive as to the father and mother, 
but not as to the ſon, becauſe he is not mentioned in it. 
And the ſeſſions have expreſsly found, that the ſon was 
ſettled at Halifax. Original order quaſhed; and 
order of ſeſſions confirmed. Caf. by Durnf. and Eaft, 
Seſſions to pro- oh the aforeſaid ſtatute of the 13 & 14 C. 2. it is ex- 
8 we preſſed, that the juſtices upon the appeal, ſhall do to the 
. parties juſtice according to the merits of their cauſe. 
Deſects of ferm And by the 5 C. 2. c. 19. On all appeals to the ſeſſion! 
to, be amended. again the judgments or orders of any juftices of the peace, the 
juſtices there ſhall cauſe defects of form to be refified and 
amended, without any coft to the party, and after ſuch amend- 
ment ſhall proceed to hear the truth and merits of the cauſe. 
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Where the juf- H. 39 G. 3. K. v. Chilverſcoton. W. Fennel and bis 
tices making the wife and childten were removed from Sow to Chilver- 
9 ſcoton; the ſeſſions confirmed the order, and ſtated the 
- diction, it is a ; 3 
matter of ſub- following caſe : [be pauper was born about 55 years ago b 


Aance and not of in Sow, but was ſettled in Chilverſcoton. In 1779 It 
for ay 1 married his preſent wife in Bedworth, where he then 
not appeaied en reſided they were afterwards removed to Sozu by the fol 
againſt, is totally Jowing order: „To the churchwardens and overſeers of 
n & the poor of the pariſh of Bed worth in the county of War- 
| wick, and to the churchwardens and overſeers of the 

. % pariſh of Soso in the county of the city of Coventry: 
« Whereas complaint has been made by you the church- 

©« wardens and overſeers of the poor of the ſaid pariſh of 


« Bedworth unto us whoſe hands and ſeals are . 
bet, 
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tt ſet, two of his majeſty's juſtices of the peace (whereof 
« one is of the quorum,) for the county aforeſaid ; that 
« WW. Fennel, E. his wife, &c.” [The other parts of the 
order were in the regular form, and it was dated 16th 
March 1779. There was no county mentioned in the 
margin of the order.] Againſt this order thete was no 
appeal. Afterwards in May 1779, a certificate was 


TE 3 * 


9 


per and his family to be ſettled in S9w, but at the time of 
granting this certificate no ſettlement had been gained in 
$020, unleſs the above order of removal from Bedworth to 
Soto had conferred one; but the pauper's ſettlement had 
always continued at Chilverſcoton. The queſtion before 
the courtwas, Whether the above order of removal from 
Bedworthto So unappealed from, were good and binding, 
or defective and void. L. Kenyon Ch. J. It is now too 
late to difcuſs one of the points made at the bar, namely, 
Whether or not the ſeſſions could amend in this caſe, it 
having been decided in K. v. Great Bedwin (a), that the 
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[ yerily believe that if the legiſlature had been aſked what 
was their intention when they paſſed the 5 G. 2. c. 19. 
they would have ſaid they meant, that if upon inquiry it 


pariſh, the ſeſſions ſhould have power to correct all deſects 
in the order: but the deciſion to which I before alluded 
was made ten years after the paſſing of the act, and at a 
time when L. Ch. J. Lee, who was peculiarly converſant 
in ſeſſions law, preſided here. And though I lament 
that that deciſion was made; becauſe it renders the ſtatute 
of little avail, yet it has been ated upon ever ſince, and 
it is important to adhere to determinations reſpecting 
ſettlements. Then is this an objection of form or ke 
ſubſtance? It certainly is a matter of ſubſtance. It 
ſhould appear upon. the face of the order, that the juſtices 
Wo made it had juriſdiction 3 which if they had, every 
bir preſumption will be made that they decided tightly; 
but if they had not, the proceeding is a nullity. It is 
aid, however, that the pariſh of Soso ought not to be 
Wpecrmitted, at this diſtance of time, to object to the 
eder; but there is a maxim that gucd ab initio non valet 
adh temporis non convalgſcet. And as this order was 
Poid at the time when it was made, becauſe it does not 
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granted by S-w to Bedworth, acknowledging the ſaid pau- 


ſeſſions can only amend mere defects or wants of form. 


appeared that the pauper had been removed to his roper 
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appear that the juſtices who removed had any juriſdiẽt ion, 
it cannot have become a valid order by the time that has 
ſince elapſed. The general propoſition indeed, that an 
order of removal unappealed againſt is concluſive on the 

ur to which the removal is made, cannot be ſhaken; 

ut ĩit muſt be underſtood as part of that propoſition, that 

the order is not a nullity, but was made by two juſtices 

having juriſdiction to make it. The caſe of K. v. Step- 

pey (a) 18, I think, decifive of the preſent. Lawrence ]. 

expreſſing ſome doubt on the ſubject, the caſe was not 

then finally decided; but afterwards L. Kenyon ſaid, that 

after conſidering the caſes cited, and upon the authority 

of K. v. Stepney, and K. v. Bedwin, we are of opinion 

that the former order was a nullity; and though it was 

not appealed againſt, it is not concluſive on the pariſh of 

6 of ſeſſions confirmed Durnf. and Zaſt, 
r 

Court equally T. 8 S9 G. 2. K. and the juſtices of Veęſtmorland. 

* Order of two juſtices of the borough, for removing a 

WP poor family. Appeal to the ſeſſions of the county, at 

which only four juſtices were preſent, who were equally 

divided; fo no determination was made, nor the appeal 

adjourned. - A mandamus was directed to all the juſtices of 

the county in general, to proceed on the appeal. It was 

returned, that at ſuch a ſeſſions an appeal was lodged, and 

that four juſtices only attended, two whereof were inter- 

eſted in the queſtion, the other two were divided in opi- 

nion. It was agreed on all hands that this return was very 

odd, and not to be ſupported. Sir Thomas Abney objected, 

that the writ of mandamus was bad, and ought to be 

quaſhed, for that it doth not appear that the appeal was 

# | before them; and that, for aught appears, the mandamu_ 

4 requires the juſtices to do an impoſſible thing, viz. to pro- 

| cCieed on ay appeal not before them, ſince the appeal being 
lodged at a former ſeſſions, was not continued over to the 
ſubſequent ſeſſions, and therefore was by law gone. Mr. 
Robinſon on the other ſide ſaid, that it was not uſual in 
ſuch caſes to return the continuances ; but that if in fat 
there was no ſuch continuance, the fault was in the jul- 
tices, who ought to have adjourned the appeal, till by the 
coming of more juſtices the matter might have been de- 
' termined, —By L. Hardwicke Ch. J. The queſtion 15 
Whether there is a poſſibility of the juſtices proceeding it 
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Door. (Removal) 
this appeal? He thought, if there was not, as there 


ation ought to go againſt the þ 
ſions. He ordered the ca 


uſtices who were at the ſeſ- 
e to ſtand over, and recom- 


mended it to Sir Thomas Abney to adviſe his clients to 


proceed on the appeal, or return the continuances; and 


ſeemed at length inclined, if they did not comply, to grant 


a peremptory mandamus. 2 Sell. C. 193. But the pauper 
in the mean time running away, nothing further was done, 

M. 3 An. St. Andrew's and St. Clement's Danes, The 
ſeſſions made an order, on an appeal from an order of 
removal, and afterwards the ſame ſeſſions vacated it by a 
ſubſequent order; and a certiorari being brought, both 


orders of ſeſſions were returned thereon. —By Holt Ch. J. 


The ſeſſions is all as one day, and the juſtices may alter 
their judgment at any time, whilſt it continues: but they 
ſhould not have returned the vacated order, but only the 
latter ; for the effect of the court's ſetting aſide the firſt 
order is, that it ceaſeth to be an order, and conſeguently 


771 


would be a failure of juſtice in this reſpect, an inform- 


ought not to be returned as an order vacated by another a 


order, but it ſhould have been annulled and made nothing. 


2 'Salk. 494. 6066. 15 þ 

And for the more effeftual preventing of vexatious removals 
and frivolous appeals, the. juſtices in ſeſſrons upon any appeal 
concerning the ſettlement of any poor perſon, or upon any proof 
before them there to be made, of notice of any ſuch appeal to 
have been given by the proper officers te the churchwardens or 
pverſeers of any pariſh or place, (though they did not afterwards 
proſecute ſuch appeal,) ſhall at the ſame ſeſſions order to the 
party in whoſe behalf ſuch appeal ſhall be determined, or to 
whom ſuch notice did appear to have been given, ſuch cofls and 
charges in the law, as by the ſaid juſtices in their diſcretion ſhall 
be thought moſt reaſonable and juft ; to be paid 
wardens, overſeers, or any other perſon, againſt whom ſuch ap- 
peal ſhall be determined, or by the perſon that did give ſuch no- 
tice ; and if the perſon ordered ts pay ſuch cofts ſhall live out of 
the juriſdiction of the ſaid court, any juſtice where ſuch perſon 
Mall inhabit, ſhall on requeſt to him made, and a true copy of 


by the church- 
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the order for the payment of ſuch coſts produced, and proved by x 


Jome credible witneſs on oath, by his warraat cauſe the ſame to 
be levied by diftreſs ; and if no ſuch diſtreſt eqn be had, ſhall 
rommit ſuch perſon to the common gaol, there to remain by the. 
ſpace of 20 days, 8 & W. c. 300 f. 3 

M. 5 G. 2. K. and the juſtices of the county of Not- 
ting ham. A mandamus was granted for the juſtices to give 
colts to the party in whoſe favour the appeal had been de- 
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Poor, (Removal.) 
termined z 2 upon their return of it, the court held it 
reaſonable for them to-have the power of judging whether 
coſts ſhall be allowed or not, and thereupon. quaſhed the 
writ of mandamys. Nel. Juſtice, tit. Poor. | 975 

E. 16 G. 2. Stanſſield and Spatland. The ſeſſions ad- 
journed the appeal to the next quarter ſeſſions, and order- 
ed four guineas coſts to the appellants: Which order was 
quaſhed as to the coſts; for the ſeſſions cannot give coſts 
on a mere adjournment of the appeal, without hearing it. 

Burr. Setil. Caſ. 205. 3 

Maintenance to For the preventing of wexatiaus removals, af the juſtices 

be reimburſed. hall of their quarter ſeſſions, upon an appeal before them there 

Lad, concerning the ſettlement of any poor perſon, determine in 
favour of the appellant that ſuch poor perſon avas unduly re- 
/ 1 they ſhall, at the ſame quarter ſeſſions, order and award 
Zo ſuch appellant, ſo much money as ſhall appear to the ſaid 
Juſtices to have been reaſonably paid by the pariſh or other place 
on whoſe behalf” ſuch appeal was made, toxwards the relief of 
ſuch poor perſon, between the time of ſuch undue removal, and 
the determination of ſuch appeal; the ſaid money ſo awarded 
to be recovered in the ſame manner as cofls and charges upon 
an LN 85 to be recovered by the ſlatute of the 8 & 9 W. 
. , ... > 
. E. 3 G. 3. St. Marys Nottingham and Kirklington. 
Motion for a mandamus to the juſtices of the town and 
county of Nottingham, commanding them to allow the 
pariſh of KXirklington the expence and charges their offi- 
cers had been put to, in keeping a poor perſon from the 
time of his removal till the order was diſcharged by the 
* 1,6 appeal. And a mandamus was granted. 
2 Seſſ. C. 67. 
. 16 G. 2. Great Chart and Kennington. The order 
of the two juſtices was quaſhed by the ſeſſions for inſuffi- 
ciency; and the ſeſſions thereupon, order that the coſts of 
maintaining the pauper, ſince the time of his removal, ſhal! 
abide the event of the cauſe, in caſe the ſaid pariſh of 
Great Chart ſhall think proper by another order to remove 
the. pauper to the ſaid pariſh of Kennington. Which order, 
as to the coſts, was quaſhed by the court of king's bench; 
becavſe the ſeſſions muſt either give ar not give coſts at the 
__— time when they make their order. Burr. Settl. Caf. 194. 

Order confirmed M. 13 W, Mynton and Stony Stratford.—By Holt Ch. 

upon The appeal J. and the court: If on appeal to the ſeſſions an order be 

a diſcharged, that judgment binds only between the parties: 

But when upon appeal an order is confirmed, that is con- 

cluſive to all perſons as well as to the parties; for it is an 
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adjudication that this is the place of the party's laſt legal 
ſettlement. 2 Salk. 527. | 
M. io. Harrow and Riſelip. Aperſon comes into 


Harrow, and being likely to become chargeable, was re- 


moved to Niſelip. Riſelip appealed ; and upon the appeal 
he was adjudged to be ſettled at Riſe/ip. Aﬀterwards Riſe 
lip diſcovered, that Hendon was the place of his laſt legal 
ſettlement, and ſent him thither; and the queſtion was, 
Whether, after the adjudication upon the appeal, Riſelip 
was not eſtopped againſt all the world, to ſay, that Riſelip 
was not the place of his laſt. legal ſettlement.— By Holt 
Ch. J. Riſelip is eſtopped to ſay otherwiſe ; for if Riſelip 
had not been the very place of his laſt legal ſettlement, the 


_ Juſtices muſt have ſent him back to Harrow, who were 
firſt poſſeſſed of him, for that reaſon, becauſe they were 1 


poſſeſſed of him, and he did not belong to Riſelipd. And 

now this is in effect the ſame queſtion again, namely, 

Whether he belongs to Ri/z/ip ? Which queſtion has been 

already determined by the juſtices on the appeal, who have 

adjudged that he was laſt ſettled! at Ri/e/ip. Now this 

point being determined, the appeal muſt be final and con- 

clufive, otherwiſe there would' be no end of things. 

2 Salk. 5 24. 3 Salk. 261. 

M. 6G. Little Bitbam and Somerby. A perſon is ſent 

by order of two juſtices to Somerby, as the place of his 

laſt legal ſettlement. Somerby appeals, and the order is 
confirmed. Soon after, without ſtating that he had 

gained any new ſettlement, Samerby ſends him to a third 

place. —By the court: An order of reverſal is final only 

between the two pariſhes; but if it be confirmed, it is 

final as to all the world; and therefore no new ſettlement 
appearing: the order of removal from Sqmerby muſt be 

quaſhed. Str. 232. : | 

H. 19 M. St. MichaePs Bedingham and King ffon Bows Order quahed 
ſey Order reverſed on the appeal is concluſive only as to 9393 
the pariſh acquitted, but the firſt pariſh may remove again berween the 

to uy pariſh not party to the former removal. 2 Sall. parties: 

486. CW | 

T. 9 G. Foflon and Carleton. Two juſtices ſend a poor 

perſon: from Felon to Carleton. On appeal the order is 

quaſhed'; and at three months? end two juſtices, without 1 
ſnewing any new ſettlement ſince the laſt order, make a 

new order to remove him from Fan to Carleton a ſecond 

time. But by the court: The laſt order muſt be quaſhed: 


diſtance of nine months, but the court quaſhed it, becauſe 


The caſe of Barrow and Ingolſby, E. 11 An. was at the ON. 2} 
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a new ſettlement. 


| Poor, (Removal. 
there could be no inconvenience in putting them to ſhew 
Str. 567. 91 18 5 
E. 29 G. Bradenham and Thame. Two juſtices by 
order of removal dated December 30, 1754, ſend John 
Saunders and Sarah his wife and four children from Thame 
to Bradenham, as the place of their laſt legal ſettlement. 
Bradenham appealed to the next (Epiphany) ſethons, and 


the order of two juſtices was diſcharged. Afterwards on 
March 28, 1755, two juſtices make a new order, for re- 
moving Sarah the wife of John Saunders and her children 

from Thame to Bradenham. Upon appeal the ſeſſions 


adjudge the laſt ſettlement of Sarah Saunders and her chil- 


dren to be in, the pariſh of Bradenham, and confirm the 


order. On removal of theſe four orders into the court of 
king's bench, it was moved to quaſh theſe two laſt orders; 
and argued, that the order of reverſal was concluſive be- 


| tween the two pariſhes, that ſo there might be an end of 


things; and that one ſeſſions ſhall not counteract and 


control the acts of a former, unleſs they ſtate ſpecially, 


which they bave not done here.— By the court: The laſt 


orders muſt be quaſned. We muſt take the appeal, on 


which the original order is diſcharged, to be on the merits. 
The matter has beendetermined already between theſe two 
pariſhes, and it muſt be concluſive. But it is ſaid, there 
are caſes where there may be a: new removal, as ſuppoſing 
there had been one or two years? diſtance between the two 
orders of removal, or a ſufhcient time to gain a new ſet- 
tlement ; yet the court will not intend one gained, unleſs 
it is ſtated in the order. 
time. Burr. Settl.-Caf, 391. 
E. 19 G. 2. Ofgathorpe and Diſeworth. A perſon was 
removed by order of two juſtices from Di/eworth to Oga- 
thorpe; which order on appeal was diſcharged. He was by 
a ſecond order ſent from Diſeworth to Oſgathorpe as a certi- 
ficate-man ; and upon an appeal it was ſtated, that the firſt 
remoyal was before he became chargeable, and the ſecond 
after he became ſo; and the ſeſſions were of opinion, that 
the firſt determination was not final between the pariſhes, 
and therefore confirmed the ſecond order of removal. It 
was moved to quaſh theſe two laſt orders, on the autho- 
rity of thoſe caſes wherein it hath been determined, that a 
reverſal is final between the parties.—But by the court : 


So it would be if the ſpecial matter did not appear; a 


certificated perſon cannot be ſent back, until he is actually 
a charge: a removal before is premature: The conſe- 
gueuce of which only is, that he muſt be ſuffered: to re- 
N 68 x ol | main 


And in this caſe there is no ſuch 
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mein till he doth become chargeable, but not to make A 


gry removal final for ever. The laſt orders muſt 


confirmed. Str. 1257. . 


H. 8 G. 2. Cirenceſter and Coln St. Aldwin's. The 
pauper was removed from Minety to Coln St. Aldiuin's; 
and on appeal the order was reverſed, Afterwards he was 
removed from Cirence/ter to Coln St. Aldwin's. The for- 
mer removal was on complaint of the pariſh of Minety ; the 
latter on complaint of the pariſh of Cirencgſter: The pariſh 


to which the pauper was ſent on both complaints was 


Coln St. Aldwin's. On appeal againſt this latter order, the 
ſeſſions quaſhed the ſame, becauſe they thought the firſt 


order concluſive.— By the court: An order confirmed binds 


all the world; but when diſcharged, it is binding only be- 


tween the parties concerned, For the diſcharge of the or- 
der doth not determine where the pauper is ſettled ; but 
only, that he is not ſufficiently proved to be fettled in the 
particular pariſh to which the juſtices had removed him. 
And L. Hardwicke Ch. J. ſaid, He took it to be clearly 
ſettled, where an order of removal is confirmed, that it 
is concluſive” to all the world; where it is diſcharged, that 
it is concluſive only between the two contending pariſhes, 
And this diſtinction is reaſonable ; becauſe a third pariſh 
may be able to give better evidence than the other could. 
3 this latter order of ſeſſions was quaſhed. Burr. Seil. 
af. 17. f KB 
E. 30 G. 2. Bentley and Baxterley. The pauper was 
firſt removed from Baxterley to Stourbridge ; which order, 
on appeal, was diſcharged. Then Baxterley removed to 
Bentley : and Bentley, upon appeal, offered to give evi- 
dence, that the pauper had gained a ſettlement at Storr- 
bridge, ſubſequent to the ſettlement which they acknow- 
ledged he had gained in Bentley: The ſeſſions refuſed to 
hear this evidence, becauſe the ſettlement ſet up in Stour- 
bridge was anterior to the firſt appeal made by Stourbridge, 
and confirmed the order of removal to Bentley. —By L. 
Mansfield Ch. J. and the court: An order confirmed con- 
cludes all the world, It is a ſuit inſtituted and determined 
by a court having proper juriſdiction, between all proper 
parties. For the pariſhes and the pauper were the only 
proper parties. It is eſtabliſhing one certain fact, which, 
when aſcertained, regards all the world, and is not to be 
conlidered in the light of a res inter aligs acta. So the find- 
ing that ſuch a one was the father of ſuch a child, or the 


fact of a marriage, or that a perſon is executor, by ſuit 


properly inſtituted in the ſpiritual court; in all theſe caſes, 
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Poor. (Removal) 
when the fact is once eſtabliſhed by proper judges, and be- 
tween proper parties, it 18'a truth which regards the whole 
world. But an order diſcharged is only a kind. of nega- 
tive finding, that ſuch a ſettlement is not the laſt legal fet- 


tlement. But does this eſtabliſh the affirmative, namely, 


What is fo? There is all the reaſon in the world to let in 
a third-pariſh, not party to the ſuit, to give what evidence 
they can; becauſe it would otherwiſe open a door to much 
colluſion between pariſhes. The ſeſſions in ſubſtance have 
faid no more than this: * Upon the caſe made out to us, 
the panper is not ſettled at Stourbridge: but this ought 
not to conclude the third pariſh from giving what evidence 
they can to diſcharge themſelves. And nothing is more 


common in ſettlement caſes, than for one pariſh to be able 


to get at evidence, which another pariſh could not pro- 
duce. - And the orders were quaſhed. Burr. Se!/, 
'An order of two juſtices, if quaſhed at the ſeſſions upon 
am appeal, for want of form only, is not concluſive between 
the two pariſhes. - Foley, 276. | eee 
Alſo in the caſe of K. v. St. Andrew Holborn, E 368.3. 
M. Carter and her illegitimate ſon were removed from &.. 
Andrew Holborn to Northaw.- On appeal the ſeſſions ſtated 
the following caſe : By an order of removal, dated 24 7 
1794, M. Carter was ordered to be rzmoved to Northaw, 
and the was removed accordingly. On appeal it was or- 
dered, that the faid order for want of a proper adjudica- 
tion of the laſt legal ſettlement of the pauper, which was 
apparent on the ice of it, ſhould be quaſhed. _ After- 
wards, on 25th Tar. 1795, the preſent order was made, 
whereby the ſaid H. Carter and her ſon were again te- 
moved from St. Andrew Holborn to Northaw. Upon ap- 
peal, the ſeſſions were of opinion that the ſaid M. Carter 
and her fon ought not to have been removed a ſecond 
time, becauſe the firſt warrant and judgment having been 
quaſhed as before mentioned, was binding between the 
ſaid two pariſhes, and therefore ordered the laſt warrant 
and judgment of 25 Fan. 1795 to be quaſhed. Lord 
Kerngon Ch. J. faid, that as the firſt order in this caſe was 
quaſhed for defect of form, which appeared by the minute 
of the ſeſhons, it was eſſentially different from the caſcs 
cited, where the order was quaſhed generally, which muſt 
be taken to be on the merits, . And it is undoubtedly 
law, that if an order of removal be quaſhed for form, it 
does not conclude the parties. Order of ſeſſions quaſhed. 

| Durnf. and Belt, 6 V. 613. A * e * * A 1 
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1 was moved for ſetting afide an order of ſeſſions con- Superintendency 

frming an order of two juſtices upon, appeal.—But the of thecou't of 

court would hear nothing of the merits of the cauſe, the s bench. 

order of ſeſſions. being in that caſe final, unleſs there had. 

been error i in form. 1 Vent. 310. 

M. 9 Ann. South. Cadbury and Braddon. On appeal 

to the ſeſſions, the court diſcharged the firſt order. It 

was moved to ſet aſide the order ot diſcharge, becauſe the 

juſtices do. not ſay, whether they diſcharge it for form, or 

on the merits; for if it was for form, the pariſh i is not 

bound; but if on the merits; the pariſh in conſequence is 

he reby diſcharged for ever. —But by the court: The juſ- 

tices are not bound to expreſs the reaſon of their judg- 

ment, any more than other courts; but the reaſon of their 

judgment muſt be collected from the record. Particularly, 

If the ſeſhons reverſe the firſt order, and that being re- 

moved appears to be good, this court will intend it was } 

reverſed on the merits, and affirm the order of ſeſſions. 1 
If the ſeſſions reverſe the firſt order, and that being re- | 

moved appears not to be good, we muſt intend it was 

reverſed for form, and affit m the order of reverſal. 

Baut if the ſeſſions affirm the firſt order, and that appears a 
to be good, we muſt affirm the order of ſeſſiouis. 

But if the firſt order appears bad, and the ſeſſions affirm 

it, this court will reverſe it, becauſe it appears naught. 

2 Salk. 607. 

So that the caſe is this: If the ſeſſions by their order 

do barely affirm or quaſh the order of two juſtices, and 

both the ſaid orders are removed into the king's bench, the | 

court hath nothing properly before them to judge upon, 7 \ 

but the validity of the firſt order of the two Juſtices. And 

if that order appears good as to form, and is confirmed. 

by the ſeſſions, the court will intend it was confirmed 

upon the merits ;. If it is good as 10 form, and guaſbed by the 

ſeſſions, the court will intend it was quaſhed upon the 

merits: If it is bad ar to form, and is confirmed by the ſeſ- 

lions, the court will quaſh the confirmation, becauſe it 

appears to be erroncous: If it is bad as 7o form, and is 

quaſbed by the ſeſſions, t the court will intend it was quaſh, 

ed for form. 

But if the ſeſſions, by their order, do not barely affirm | if 

or. quaſh the order of the two juſtices, but ſet forth the rea- 

ſons of their ſaid order, and ſtate the caſe ſpecially there- 

upon z then the court will judge upon the caſe ſo ſlated 

by the ſeſſions z that is to ſay, they will judge of the law 
az it ariſes, Fron thoſe facts ſtated, but not of the faQs. 

| themſelves, 


o 1 - A W * — — a _ * 
— — £ * * „ _ 4 2 
* ww, 4 - MC - 2 „ ö N < by 4 
* - 22 2 „ * : roy 2» L 2 6 
">= EY - . : | 
— * 42 - Po > — an > _ - . 2 ; + 4 
* = as i 0 4 — — « ; > 4 
y «A a x ä a> 2 


— — 


S Brinn 


1 
Cw * 
— — dt Po 


2 - 92 TY , 
r . 


1 
. 
1 


Fe Mons are not 
rom pellable to 


Me caſes, 


without ſtating any ſpecial cafe. 


the: Hauer from r to Preton. And upon een 


über (Removal; _ 


| themſelves, for thoſe they will ſuppoſe to have appeared 
fufficiently to the juſtices upon the evidence. 


And this is 
the method, when the juſtices are donbtful in point of law, 
whereby ta obtain the opinion of that court, namely, in 
their order of ſeſſions, which confirms or quaſhes the order 
of the two juſtices, to ſtate the caſe fpecially ; ; and then 
the party which is not ſatisſied, by procuring the fame to 
be removed into the king's bench by certiorari, may have 
it determined there by the judgment of that court, who 
will quaſh or confirm th order of ſeſſions as they ſce 
If the juſtices will not Nate the caſe ſpecially, tho it 
may be a blameable conduct in them in ſome inſtances, 
t there are no means to compel them. As in the caſe 
of Oꝛalton and Wells, M. 9 G. 2. Two juſtices removed 
three children of Francis Ailmer from Well: to Oultom; and 
the ſeſſions upon appeal confirm their order, generally, 
The counfel for Oulton 
excepted at the ſeſſions to their refuſing to tate the caſe 
ſpecially, and delivered into court a bill of exceptions under 
their hands, which was read and received by the court. 
The ſubſtance of the exceptions was, That the ſaid chil- 
dren, after their father's death, went with their mother to 
an eſtate of her own at Burnham Overy, and there inhabited 
with her upwards of three months. "Theſe exceptions 
were returned up together with the orders. And it was 
moved to quaſh the order of ſeſſions, together wnh the ori- 
ginal order of two juſtices. The court were inclinable to 
come at this caſe if they could, as it ſeemed to be a deter- 


- mination againſt law.—But, by L. Hardwicke Ch. J. To 
what purpoſe ſhould we make a rule to ſhew cauſe why 


this order of ſeſſions ſhould not be quaſhed ? For I do not 
fee, that we can ever make ſuch a rule abſolute; becaute 
this that is alleged to have been the real ſtate of the caſe, 
doth not appear to us to be the fact. And how can we 


| take it for granted that it was the real fact? To be ſure, 


it isa thing very much to be cenſured and diſcommended, 
when an inferior jurifdiction endeavours to preclude the 
parties from an opportunity of applying to a fuperior. 
But ſtill we muſt go according to t 5 due courſe of law. 
— And Mr. J. Page ſaid, he never knew an inſtance, that 


mis court could force the juſtices, un their will, to 


Kate a ſpecial caſe. Bury. Settl. Caf. 64. 
And in the caſe of Preflon upon the Hill vitg Dareſbury, 
E 9 G. 2. Two jultices made an order for removal of 


94125 


Poor. (Removal.) | 779 
to the ſeſſions, they confirmed the ſaid order, generally; | | 
not caring to ſtate any ſpecial caſe in their order. A mo- 
tion was made to quaſh theſe orders; which came before £ 
the court upon a bill of exceptions, containing a ſpecial 
ſtate of the caſe. On ſhewing cauſe, the ſingle queſtion 
was, Whether a bill of exceptions would lie in this caſe to 
the court of quarter ſeſſions. By L. Hardwicke Ch]. 8 
This is a caſe of great conſequence. And there may be 
very great inconveniencies on either ſide. It hath been 
much wiſhed, that a bill of exceptions would lie to the 
| juſtices at their ſeſſions; becauſe otherwiſe it may ſome- bf 
times happen, that they may determine in an arbitrary _ . 
manner, contrary to the reſolutions of the courts of law. | 
For if the juſtices will not ſtate the facts ſpecially (tho! tl 
requeſted to do ſo) when the matter is doubtful, this is | | 1 
a very blameable conduct in them, and it is to be wiſhed — 
that it might be avoided. On the other hand, there may 
be very great inconveniencies ariſing from the abuſe of 
bills of exceptions. And this matter of the ſettlement of 
the poor, which ought to be rendered cheap and ſpeedy, 
may by ſuch means be rendered dilatory, expenſive, and 
burthenſome, And after a full hearing of the arguments 
on both ſides, the court were unanimouſly of opinion, that 
a bill of exceptions doth not lie to the quarter ſeſſions. 
Burr. Settl. Caf. 77. | | 
Where the caſe is inſufficiently ſtated, the court of Where a caſe is 
king's bench frequently ſend it back to the ſeſſions to be 1 6 
re· ſtated; who may hear freſh evidence or re- ſtate the fent 8 
fame upon the former evidence, according to the nature ſeſſions. | 
and circumſtances of each caſe. In the caſe of Sherfield and 
Bray, E. 11 G. 3. which was on the point of hiring for 
a year, the ſeſſions had ſtated the evidence only, and not 
the fact of hiring. It was ſent back to the ſeſſions to be + 
re- ſtated: and the majority of the juſtices there refuſed to 
re-examine the pauper, or to hear any further evidence; 
although three of the juſtices then on the bench had not 
been preſent at the appeal. It was moved to ſend it again 
to the ſeſſions, to be a ſecond time re-ſtated. And two 
caſes were cited; one of them was K. and Page, M. 1764, 
Where the queſtion was, Whether a man was occupier of 
tithes, or only bailiff? The ſeſſions was ordered to hear 
further evidence; and did fo. The other caſe was, K. 
and Hitcham, H. 33 G. 2. where the ſeſſions did re-exa- 
mine the fact, Whether the pauper was a ſingle or a mar- 
ried man, when hired ?!——Unto this it was anſwered, 
that theſe two caſes were not like the prefent caſe. l 1 
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boch o them it was neceſſary to hear the n over 
again: In the preſont caſe; it was not necefſary ;. the 
matter was fully examined into before; the ſeſſiens had 
ſtated the evidence, without drawing the coneluſion; the 
court thought the ſeſſions ought to have drawn the con- 
elufion and ſent it back to them for chat purpoſe only. 
They have now done ſo. They have ſtated a hiring for a 
year. And this court have now received all the inſorm- 
ation they wanted. By L. Mansfield : Whether the 
1 at the ſecond ſeſſions were or were not obliged to 

ar new evidence, is a queſtion that maſt depend upon the 
nature of the caſe. In Pages caſe, new evidence' was 
neceſſary. But in the preſent caſe, it was ſent back only 
to cure an-informality. Here, the pauper had before given 
a full account of the agreement. Therefore the juſtices 
at this ſecond ſeſſions did very right, in not men him 
over again. Burr. Seitl. Caf. 68 2. | 

AFTER the determination- of an appeal at the ſeſſions 
if the order is reverſed, there is a difficulty ſometimes in 


they were unlawfully removed. If they will, not, or are 


not able to return of themſelves, it ſeemeth that the place 


where they are cannot lawfully be rid of them but by an- 
other order of the juſtices, ſetting forth the matter ſpe- 
cially, As in the caſe of Honiton and South Beverlon, 
A. 8 V. Tuo juſtices remove a man from Honiton in the 
county of Devon, to South Beuerion in the county of 
Somerſet, They appeal to the ſeſſions in Devon, where 
the order is reverſed, Now two juſtioes in the county of 
Somerſet may by order remove him to Honiton again; for 
it is but an execution of the order of ſeſſions, which could 
not otherwiſe be done, becauſe it is out of the juriſdiction 
of the court of ſeſſions. Gomb, 4or, 


IV. Of the poor rate, and other ape towards 


their relief. 


i. „ 07 the poor rate. 6 
ni. Taxing others in aid. 
- tis, How far parents aud children are liable ti 
maintain each other. 


N ; Of the poor rate. 
It is curious 10 # contemplative perſon,. to inveſtigate 


by what iteps and degrees the compulſory maintenance be- 
2 1 came 


came eſtabliſhed in this kingdom. By a ſtatute made in 


the 12 R. 2. c. 7. che poor were reſtrained from wandering 


abroad, and were required to abide in the towns where 


they were born, or in other places within the hundred ; 
within which diſtricts they were allowwed to beg.—By the 
22 H. 8. c. 12. the juſtices were to diſtribute themſelves 


into ſeveral diviſions; within which diviſions reſpectively 
they might licenſe perſons to beg. ——By the 27 H. 8. 


c. 25. the ſeyeral hundreds, tawns corporate, pariſhes, or 
hamlets, were required to ain the poor with ſuch:cha+ 
ritable voluntary alms, as that none of them might of 
neceſſity be compelled to go openly in begging ; on pain 
that every perſon making default ſhould ſorſeit 208. a- 
month. And the churchwardens, or other ſubſtantial in- 
habitants, were to make collections for. them with boxes 
on Sundays, and otherwiſe by their diſcretions. And the 
miniſter was to take all opportunities to exhort and {tir 

the people to be liberal and bountiful. ——By the 1 Ed. G. 
c. 3. houſes were to be provided for them by the devotion 
of good people, and materials to ſet them on wor: And 


the miniſter, after the goſpel every Sunday, was ſpecially to - 


exhort the pariſhioners to a liberal contribution. ——By 
me 5 & 6 Ed. 6. g. z. the collectors of the poor, on a 


certain Sunday in every year, immediately after divine ſer- 


vice, were to take down in writing, what every perſon was 
willing to give weekly ſor the enſuing year; and if any 
ſhould be obſtinate and refuſe to. give, the miniſter was 
gently to exhort him; if he ſtill refuſed, the miniſter was 
to certify ſuch refuſal to the b;/bop of the dioceſe ; and the 
biſhop was to ſend for him, to induce and perſuade him 
by charitable ways and means, and ſo according to his 
diſcretion zo lake order for the reformation thereof. | 
By the 5 El. c. 3. H he ſtood out againſt the biſhop's 
exhortation, the biſhop was to certify the ſame to the 
juſtices in ſeſſions, and bind him over to appear there; 
And the juſtices at the ſaid ſeſſions. were again gently 
to move #nd perſuade him; and finally, if he would 


not be perſuaded, then they were to a//e/s him what they 


thought reaſonable towards the relief of the poor; and in 
caſe of refuſal, were to commit him till paid. By the 
14 El. c. g. power was given to the juſtices to lay a 
general aſſeſinent. And this hath continued ever ſince. 
For the ſtatute of the 43 El. c. 2. is only re- enacting 


of former proviſions, with very little alterstion; as fol- 
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Making a rate. 


To be made'by 
the churchwar- 
dens and over- 
feers. 


Overſeers are 


compellableto _ 


make a tate. 


The court will 
not preſume a 
rate- unequal 
altho? houſes 
and Jands are 
not rated alike. 


: ers e 

Poor, (Rate.) 
De churchwardens and overſeers of the poor of every pariſh, 
or the greater part of them, ſhall raiſe weekly or otherwiſe 
(by taxation of every inhabitant, parſon, vicar, and other, and 


F every occupier of lands, houſes, tithes impropriate, propri- 
ations of" tithes, coal miner, or ſaleable underwoods in the 


aid pariſp) a convenient flock of flax, hemp, wool, thread, ir on, 


and other ware and fluff, to ſet the poor off work ; and alh 
competent ſums for the neceſſary relief of the lame, impotent, 
eld, blind, and fuch other among them being poor as are not 
able to work, and alſo for the putting out poor children appren- 
tices, 43 El. c. 2. f. 1. | 5 
- The churchwardens and overſeers] H. 2 An. Tawney's 
caſe. The concurrence of the inhabitants in making a 
rate, is not at all neceffary ; for by theſe words the church · 
wardens and overſeers may make one without them. 
L. Raym. 1013. 2 Salk. 531. 


Shall raiſe) H. 2 G. 2. X. and Barnſtable. If the 
overſeers refuſe to make a rate, the court of king's bench 
will grant a mandamus to compel them. But the court 
will not grant a mandamus to make an equal rate; becauſe 
it is to be preſumed the overſeers will do juſtice, and if 
they do not, there is a proper remedy by appeal to the 
ſeſſions. 1 Barnard. 137. | 
In the caſe of K. and Brograve, M. 10 G. 3. It was 
moved to ſet aſide an order of ſeſſions confirming a rate 
allowed by two juſtices, whereby the occupiers of land 
were aſſeſſed at three-fourths of the yearly value, and the 
occupiers of houſes at only one-half, which upon the face 
of it appeared to be unequal. —But by the court: Here is 
no apparent inequality, and we are ot to preſume it. 
There may be reaſon to make a difference between lands 
and houſes. For there are ſeveral charges incident to 
houſes which do not fall upon lands, to leflen their yearly 
value. Burr. IF 2491. 

E. 20 G. 3. K. v. Butler & al. It was objected 
againſt a rate made by the pariſh officers of Swannage, 
alias Sandwich, and confirmed by the ſeſſions, that no 
difference was made in aſſeſſing tenements and farms con- 
fiſting of land, and cottages or, dwelling-houſes; whereas 
the clear income of the former was at 1 d. in the pound, 
to three farthings in the pound of the latter; and that it 
had been the cuſtom to rate them nearly in that propor- 
tion until the year 1778, when at a public veſtry, both 


lands and houſes were rated at 1d. in the pound, 27 the 
ACS | | flame 


\ 


Poor. (Rate!) 


ſame way of rating hath ſince continued. By L. Man 


eld e The queſtion before the court is, Does the rate 
upon the face of it appear to be equal or unequal? Un- 
leſs it is manifeſtly unequal, the court will preſume it 
equal. Circumſtances may vary the value of different 
eſtates; and if this plainly appear, then what is ſaid in 
X. v. Brograve applies: but you take advantage of an 
abiter ſaying of the court in that caſe, when the true legal 
ground of the authority is deciſive againſt you, Rate 
afhirmed. Cal. Caf. 93. ING 
H. 21 G. 3. K. v. Sandwich alias Szoannage. A poor 
rate was made charging tenements and farms at 1 d. in the 
pound, and cottages and dwelling-houſes at three farthings 
in the pound. The ſeſſions on appeal quaſh the rate, and 


ſtate. the following caſe : That from the year 1735 to the 


year 1776 a conſtant diſtinction had been obſerved z houſes 
having been rated at a leſs proportion to their rents than 
the lands were; that in this pariſh the lands were burthened 
with no particular charges, but both were equally ſubject 
to the uſual repairs and taxes generally incident to each 
reſpectively.— In ſupport of the rate it was urged; that it 
had been made in conſequence of what ſeemed to be the 
opinion of the court laſt year, when che ſame queſtion came 
before them from this ſame pariſh ; add alſo in conſider- 
ation of the cuſtom which had been revived in making the 
preſent rate, and which the court had before ſaid th 
could not compel the pariſh to make, but which they inti- 
mated was reaſonable. . And alſo, that the rate ought not 


to have been altogether quaſhed, but amended, by adding 


to the ſums aſſeſſed. upon the houſes. —lt was anſwered, 
that in this pariſh there were circumſtances which well 
warranted an equal aſſeſſment on each ſpecies of property; 
that nine-tenths of the burthen of the poor aroſe from the 
houſes ; and that the rate could not be amended, as the 
objection went to every name in the rate. By L. Manſ- 


feld: The court has certainly laid down no general rule 


as to the mode of afſeſliog houſes and land: they could 
not either one way or the other; the proportion mult 
ever depend upon local circumſtances z and if nine-tenths 
of the burthen ariſe from the houſes, ſuch- circumſtances 
were ſufficient to influence the ſeſſions in adjuſting that 
proportion. The objection unavoidably goes to the whole 
rate, for it is throughout made by a rule and proportion 
which the juſtices thought . unequal, and therefore they 
could do nothing but quaſh the whole. Order of ſeſhons 
quaſhing the rate, affirmed. Cal. Caf. 105. 
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784 Poor. (Rate.) 
A rate cannot be mh or otherwiſe] In Tawney's caſe aforeſaid, Tawney 
e egy delig overſeer of the poor, laid out his money in the 
ney laid 
out by overſeers relief of the poor, and was turned out of his office 
after they are out hy the juſtices before the end of the year; by which 
ha means he loſt the opportunity of making a rate to 
reimburſe himfelf. Upon this he applied to the court 
of king's bench for a mandamus to the churchwardens 
and overſcers to make a rate to reimburſe him. It was 
argued againſt the mandamus, that there can be no ſuch 
charge, neither by the common law nor by -*the ſta- 
_ tute. — And by Holt Ch. J. We cannot order the 
pariſh or overſeers, by a mandamus to make a rate to 
raiſe money to reimburſe an overſeer, but only to raiſe 
anovey for the relief of the poor ; nor can they make 
2 rate otherwiſe. The act of parhament is expreſsly 
ſo, and muſt be purſued. An overſeer is not bound 
to lay out money till he has it; if he does, he muſt 
make a new rate for the relief of the poor, and out of 
that he may retain to pay himſelf. Tawney ' ſhould 
have done ſo; he truſted where he needed not to 
have done it. He hath not purſued the means the 
ſtatute gave him, and we cannot relieve him. 
And by the whole court: The mandumus lies not. 2 Salk. 
3 
Nor for ſeveral Alſo in the cafe of K. v. Goodcheap, H. 35 G. 3. (a) 
9 it was determined, that where a perſon is ALE an 
1 overſeer for four ſucceſſive years, and do 'not make any 
rate in the three firſt years to reimburſg himſelf what he 
expends in thoſe three years, he cannot in the fourth year 
make a rate for that purpoſe. Durnf. and Za, 6 V. 
. 
Rate cannot be E. 19G.3. K. and WWavell. On a rule to rw cauſe, 


made to repay why a rate for the relief of the poor of the pariſh of Efing- 


money borrowed 
for building or Bam in the county of Surrey and an order of ſeſſions cou- 


repairing work- firming the rate, ſhould not be quaſhed, the ſeffions had re- 
houſes. | fuſed to ſtate a ſpecial cafe ; but the counſel for the appel. 
lants being of opinion that the rate would appear to be bad 
from the title of it,-they removed it by certiorari, and ob- 
tained the preſent rule. The title of the rate was' as fol- 
lows ; 5 Surrey to wit. An aſſeſſment on all and every 
« the occupiers of lands and houſes in the pariſh of Efing- 
=. _ for the vecellary renee of the poor, and towards 
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(a) See this caſe more at large, PI title Poor, Account, 
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te payment of money borrowed for repairing and rebuilding the 
de wor khonſe. In ſupport of the rate, it was contended, 


That the title of the rate would undoubtedly have been 
good, if it had been only“ An aſſeſſwent for relief of 


ee the poor,” and that the acts and orders of magiſtrates 


(except convitions) are entitled to every intendment from 


: thecourt that canſupport them, and therefore that the court 
would intend the whole money to have been aſſeſſed for the 
firſt purpole expreſſed in the title (if it ſhould be thought 
that the other was not within the ſtatute), and would 
rejeQt the additional words as ſurpluſage : That if the pre- 
ſent objection was founded in law, the proper method of 
getting at it would have been, by an appeal from the allow- 
ance of the overſeers' accounts. However, this purpoſe, 
of building or repairing a workhouſe, was manifeſtly within 
the ſpirit of the ſtatute, ſince it would be in vain to pro- 
vide for the ſuſtenance of the poor, without being able to 


furniſh them with a lodging. On the other Tide, it was 


ſaid to be a general rule without exception, that the pariſh 
officers cannot borrow money for any purpoſe whatever. 
The inconvenience of veſting ſuch an authority in them 
was manifeſt ; for new inhabitants might be called upon to 
pay money borrowed before they became pariſhioners, and 
for purpoſes from which they could derive no benefit. 
L. Mansfield was abſent. —Willes J. Can we rejeQ as 
ſurpluſage what is a material part of the title of the rate ? 


If we cannot, is a rate good to repay money borrowed? 


Tawney's caſe is in point. And as to an appeal againſt the 
overſeers' accounts, is a pariſhioner obliged to pay money, 
and be turned round in that manner to get it back if levied 
without authority? The rate cannot be ſupported. —A4þ- 


hurſt J. of the fame opinion. — Baller J. This rate im- 
ports to be made for two purpoſes, and we are deſfired 


to conſider it as only made for one. I conceive that a 


rate cannot be made for money borrowed, even though 


within the year. Tawney's caſe goes that length; for it is 
not confined to the mandamus, If it were otherwiſe, the 
inconvenience might be very great. And the rule for 
uaſhing was made abſolute. Douglas, .it. 

And by the 17 G. 2. c. 38. Where perſons ſhall come 
into or occupy any premiſes, out of which any other per- 
fon aſſeſſed ſhall be removed, or which at the time of 
making ſuch rate was unoccupied ; every perſon ſo re- 
moying from, or coming into, or occupying the ſame, ſhall 


be liable to pay ſuch rate, in proportion to the time that 
ſuch perſon occupied the ſame reſpectively, under the like 
Vol. III. e 
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penalty of diſtreſs, as if ſuch perſon ſo removing had not 
removed, or the perſon coming in*or occupying had been 
originally aſſeſſed in ſuch rate; which proportion, in caſe 
of diſpute, ſhall be aſcertamed by two juſtices. / 12. 
e owner of a In the caſe of K. v. St. Mary the Leſs, Durham, the 
a part theres reverend H. Egerton appealed againſt a poor rate for 
only, being over rated; and moved that. he might be rated for 
two rooms only, part of his dwelling-houſe, and the garden 
behind it, as occupied by him, together of the yearly value 
of c1. inſtead of 241. at which the houſe, with the ſtable 
and garden, were charged. The ſeſſions allowed the ap- 
peal, and the rate was amended. And they alſo ſtated : 
That the former occupier of the premiſes in queſtion had 
been rated at 241. a-year. In 1783 the premiſes were nct 
rated at all, being empty: In Augiſt 1783 the appellant 
purchaſed the premiſes for 5851. and, repaired the ſame ; 
but neither he nor any other perſon reſided therein, except 
as hereafter mentioned, but he kept the key. In one of the 
rooms the appellant keeps a lathe for his amuſement, and 
has ſometimes a fire in that room, and three chairs and a 
table; and in another room he keeps corn for his horſe; 
and he alſo occupies the garden, worth 40s. a-year, and the 
gardener ſometimes puts his flower-pots, ſhrubs, &c. and 
ſome of his working tools, into another part of the dwelling- 
houſe, where other lumber is alſo put, but no perſon has 
ever ſlept or lodged in the houſe, nor has any furniture 
been kept there (except as above). 'The appellant out of 
charity has permitted a poor man and his wife to live 
rent free iu the kitchen, between which and the reſt of the 
z houſe, the door of communication was ſtopped up; the ſtable 
has not been for upwards of two years uſed for any other 
purpoſe than a dog-kennel. It alſo appeared, that about 
five years ago, a perſon offered 251. a-year for the premiſes, 
which was refuſed. The court ſaid, that as this gentle- 
man occupied the garden and part of the houſe, his ſer- 
vants other parts, and a poor man another part, but thoſe 
occupations were not diſtinct from his own, he ought 
there ſore to be rated for the whole, for it would be attend- 
ed with great inconvenience to have to inquire in each 
particular caſe what rooms of a houſe the owner occupied 
LAs before he could be rated. Order of ſeſſions quaſhed. 
e 1s Durif. and aſt, 4 V. 477. * | | 
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1751.3 he occupied befides other lands and property in the 


ſiderable riſk. At leaſt in queſtions of this kind the juſtices 


1 
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Poor. (Rate.) 
M. 12 W. K. and Audley. A rate was agreed on in 
1665, by the inhabitants of Audley, which had been fol- 
lowed ever ſince till the laſt year, when a new rate was 
made. On appeal to the ſeſſions, the new rate was 
quaſhed, and the old one ordered to ſtand —By Holt 
Ch. J. The old rate, however juſt at firſt, may be un- 
equal now; ana therefore the juſtices cannot make a. 
ſtanding rate, tor lands may be improved. 2 Salk. 526. 
And in the caſe of K. v. T. Ma, H. 35 G. 3. which 
was upon the appeal of T. Maft againſt a poor rate for the 
pariſh of Sr. Neots, in which the appellant was rated for 
his mill-houſe, mills, and lands adjoining, at 1301. per 
ann. Which was the full annual value thereof at that time; 
and that V. Fowler, as proprietor, occupied adwelling-houſe, 
counting-houſe, capital brewhouſe, ſtorehouſe, and other 
appendages, merchant's yard, and about 5 actes of land bt | 
adjoining, for which he was rated at 29 l. per ann. but the 1 
real annual value in conſequence of improvements was | 


pariſh, for which he was rated after the ſame manner.— 
There was alſo one' Gorham which was rated in the ſame * 
way. This rate upon appeal was confirmed at the Hun- wk 
tingdon ſeſſions. — Er/tine, in ſupport of the order of -K 
ſeſons ſaid, the queſtion intended by the parties to be diſ- MM 

| 


1 2 2. ** 


cuſſed was, Whether the occupier of a houſe, or of an eſtate, 1 4 
ſhould be rated for its full value with all its improvements 5 | 
by the preſent poſſeſſor, or only according to the price which 241. 
he paid for it, without taking into the account the value of 1 
of his improvements? Now the rating according to the | $ ; 
former mode will be attended with many inconveniences, 11 


as it will prevent not only ſpeculations in building, but 
will alſo check improvements in the mode of cultivating by | 
land; many of which are adventures undertaken at a con- 1 

0 


have a diſcretion upon the ſubject; and this court is not ; 4: 
bound to quaſh the preſent rate, unleſs it evidently appear Wy” «1 
| 


to be unequal. ——L. Kenyon Ch. J. (ſtopping Fielding and : | 
Gibbs contra): The afleſiment-for the relief of the poor, _ {4 
ſhould be ſo contrived, that cach inhabitant ſhould: con- 41 + 
tribute in proportion to his ability, which is to be aſcer- ö 


tained by his poſſeſſions in the pariſh. Every inhabitart 


i 
ought to be rated according to the preſent; value of his 1 | | 
eltate, whether it continue of the ſame valve as when he NG 1 
purchaſed it, or whether the eſtate be rendered more va- 8 2 
luable by the improvements which he has made upon it. | 1 5 
lf a perſon chuſe to keep his property in money, and the 


 _ Pbox, (Rate.) 
fact of his png it be cleatly proved, he is rateable for 
that: but if he prefer ufing it in the melioration of an 
eſtate or other property, he is rateable for the ſame in 
another 4 Suppoſe a perſon has a. ſmall piece of 
land in the heart of a town, which is only of ſmall value, 

and he afterward build on it, he muſt be rated to the poor 
according to its improved value with the building upon the 
land. In ſhort, in whatever way the owner makes his. 
eſtate more valuable, he is liable to contribute to the relief 
of the poor in proportion to that improved eſtate; and 
whatever be the proportion of rating in a pariſh, whether 
to the full value or otherwiſe, the rate muft be equally 
made on all perſons; there cannot be one medium of rating 
for one claſs of perſons, and another for another claſs. 
Now here it appears that the appellant was rated at the full 
annual value of every thing that he poſſeſſed, while other 
inhabitants were not rated at a third of their eſtates. With 
regard to the diſcretion of the juſtices; if indeed they had 
confirmed this rate generally, without diſcloſing to us the 
grounds on which they proceeded, we could not have 
quaſhed the rate, becauſe the inequality does not appear 
upon the face of it : but they have diſcloſed thoſe grounds; 
nada and on the caſe, as ſtated, it is impoſſible not to ſay that 
they have made a miftake. This rate appears ſo defeCtive 
throughout that it cannot be amended. Aſphburſt and Gro 
J. of the ſame opinion. Order of ſeſſions quaſhed.. Durryf. 

and Ea, 6 V. 154. | | 
Alſo in the caſe of X. v. Sking/e, E. 38 G. 3. on an 
appeal againſt a poor rate, the ground of the appeal was 
| be 4 William Hill and John Bull were under rated, the 
lands in their occupation being now of a greater annual 
value than the rent reſerved by the leaſe, and the rate was 
made according to the rent; but the court were of opinion 
that the caſe was too clear for argument, and that the rate 
ought to be regulated according to the improved value. 

| Dun. and Eaft, 5 V. 549. - a 
| Land-tax ano — H. 2 G. T. and Clerkenwell. An order was quaſhed, 
rule for the poor which was made to confirm a poor rate, which rate wa 
de.. made according to the /and-tax. Objected, that this tax 
ation was not equal, becauſe the perſonal eſtate in the pub- 
lick funds is not chargeable to the land-tax, but it is to the 
And by the whole court this rate for that reaſon wi 

fett ade. Foley, 13. . | 

Perſonal eſtat . The court of king's bench, from the difficulties attend 
| ing the matter in practice, have all along been averſe fron 
delivering any opinion upon the general queſtion, * 


* 


—. 


cher, or how for, prefers e/ate is liable to be rated to the | 


poor; hut have determined the ſeveral cafes upon their : 7 
own particular circumſtances, or quaſhed the rates for in- | 1 9 
ſuſſiciency in point of form. 6: 0b | ll. 

H. 5 An. 2; and Barker. Upon quaſhing of ſeveral A farmer is not i 4 


orders made relating to the poor rates, the matter in dif- rateable for his , 
ference was referred to the deter ination of the L. Ch. ]. ſtock. * - 

Halt; who having heard all the parties, and they not ſeem- 

ing ſatisfied with his opinion, they fignified their conſent | 
in writing to ſubmit this queſtion to the opinion of the | Mt | 
judges of the king's bench: to wit, Whether a farmer for 0 
bis fleck ſhall not be chargeable and taxable to the poor rate, i , . 
as well as a tradeſman for his „oc in trade? And the 
other three judges were of opinion that a farmer for his | 
ſtock is not taxable, contrary to the opinion of Halt Ch. J. 
Whereupon the following rule of court was made: | — 
„% Upon mature deliberation, it is conſidered by the court 41 | 
« that a farmer is not taxable to the poor rate for his 11 
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« ſtock; and that a tradeſman is taxable for his ſtock in 4 
« trade.“ [Or, as it is expreſſed in the record, Quad frma- LEY 
rius, anglice, a farmer, non erit onerabilis-et taxabilis ad ratas 9 1 | 
pauperum pro peculiis, anglice, ſtock et quod artifex, anglice, 55 5 
a tradeſman, eff onerabilis et taxabilis pro perulits, anglice, | | 
ſtock, in arte, anglice, trade. L. Raym. 1280. | 3 
E. 10 G. 1 K. and Witney in Oxfordſhire. Upon an Stock in trade f 4 

appeal againſt a rate for the relief of the poor of the pariſh” tradeſmen, &c. 11" 
of Witney, the cauſe of appeal was, that there are within *ateable. | —0 . 

the ſaid pariſh many manufacturers of blankets and other | Nj; 40H 
traders, who employ under them many ſervants and ap- 53:40. 

- prentices : And ſuch manufaQturers and traders were not ay 518 
aſſeſſed in the ſaid rate for their ſtocks in trade: And for 2, 4 

that reaſon only the ſaid rate was quaſhed ; the court of - 
{eſſions conceiving itſelf bound to quaſh the rate, on ac- . 1 
edunt of the omiſhon of ſuch ſtock in trade in the ſaid rate; * 1 
ſubject however to the opinion of the court of king's 
bench on the following facts: It appeared there have long 

been many ſuch manufacturers and traders within the ſaid 
pariſh, who have been conſtantly aſſeſſed to the /and-tax * 

for their reſpective ſtocks in trade, but none of whom have 

ever been charged with the payment of any rate for the re- 

lief of the poor on account of ſuch /ocks : That as well the 

ſaid manufacturers and traders, as all other occupiers of 

lands and houſes within the ſaid pariſh, have been and con- 

cantly are aſſeſſed, in this and all former rates for the re- 

lief of the poor, as well as to the land- tax, for the lands and L 
houſes in their reſpectiye occupations.—The counſel who 
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arpued } in ſu port. of the order of ſeſſions cited and relied 
upon the bY + of 55 and Barter (above). But the court 
Res not ſatisfied of the authority of this caſe. ,L. Mansfield 
expre ſsly called it a ſtrange caſe, They obſerved, that the 
N opinion of three of the judges was only ſaid to de, that a 
: farmer for his ſtock was not taxable, contrary to the opi- 
nion of Holt Ch. J. But it doth not appear that a queſtion 
| Was direftly put to them, Whether a tradeſman was 
taxable to the poor for his ſtock in trade? The court 
however gave no explicit opinion upon the merits of the 
© + preſent- caſe, though they ſeemed very far from allowing 
that à tradeſman is rateable to the poor for his ſtock in 
trade. Whatever may be the f uture determination of that 
point, whenever it ſnall come regularly before the court, 
they hel it improper and inconvenient for them to enter 
into the diſcuſſion of it upon the ſeſſionsꝰ order as it now 
ſtands; It would make great confuſion, if the court were 
to give general opinions upon vague ſtates of caſes ; They 
are to judge upon the caſe before them, and their judgment 
ought to go no further than the caſe ſtated to them goes. 
Whereas they have here aſked a general opinion, without 
any particular cafe ſtated. They alk us this general quel- 
tion; without ſtating what is ſtock in trade; or, what it is 
that the rate has taxed : or, whether theſe people have any 
ſtock in trade; or, what that ſtock in trade is; nor any 
particular deſcription of what trade is meant.—But here, 
the order of ſeſſions is clearly wrong upon the face of it; 
becauſe they ought not to have quaſhed*the whole rate, 
but to have added thoſe perſons, and that property which 
was thought were illegally omitted. And the order was 
quaſbed. Burr. ans. 2634. Bott. a4 
T. 15 G. 3. K. aud Ringword, On ſhewing cif 
azainſt quaſhing an order of ſeſſions which had quaſhed 2 
rate for the relief of the poor of the pariſh of Ringwood, 
rhe ſeſſions order ſtated, That three perſons were poſſeſſed 
as coparceners of ſtoek in the trade and buſineſs of com- 
mon brewers and maltſters in the ſaid pariſh, to the value 
of 4000]. For no part of which the ſald coparceners, or 
any of them, were. or was in the ſaid rate affefled to the 
relief of the poor of the ſaid parifff. And it doth not ap- 
pear to this court, that ſtock in trade hath ever before 
cen rated in the faid pariſh. Therefore this court is of 
opinion, and doth adjudge, that the ſaid recited rate ought 
to be quathed, and 10 ſame is hereby quaſhed accordingly. 
And this court doth hereby order a new rate to be made 
| e for the Fete E 85 FO of the faid parith, by 


the 
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the churchwardens and overſeers of the poor of the ſaid 
_ pariſh of Ringwood. —On hearing the cauſe, the court de- 
clined entering into the merits; but as to this particular. 
caſe, L. Mansfield ſaid I have no doubt what is to be 
done with it, as the authority of K. and Witney above is | | 
preciſely in point. I think the juſtices would not have | - 1 
done very wrong, if they had acquieſced in the practice "un 
_ - which has obtained eyer ſince the ſtatute of 43 Elix. of "0 
not rating this ſpecies of property. Ihe caſe of K. and 1 1 
Witney was determined upon this fingle ground, that the : | i 
x 


= 


uſtices in ſeſſions ſhould not-have quathed the whole rate, 
Tal ſhould have amended it by inſerting the particular per- E 
ſons and that property which was omitted, and which they ? 
thought rateable. So here, the juſtices at ſeſſions ſhould . 41 
have amended the rate, if they thought this properly rate- 115 
able; and then on attempting to do it, they would have | 1 
diſcovered the wiſdom of conforming to the practice, which 1 
they expreſsly ſtate in the caſe of not rating it. If they 

had tried to have amended it, how would they have rated 
this ſtock? Are the hops, and the malt, and the boiler to 19 
be rated at ſo much for each? Or is the trader to be rated | 41k 
for the groſs ſum which his whole ſtock would ſell for ? If 
the juſtices had conſidered, they would have found out the 
ſenſe of not rating it at all ; eſpecially when it appears that 
mankind has, as it were, with one univerſal confent, re- 
frained. from rating it; the difficulties attending it axe too 
great, and ſo the juſtices would have found them. And 
y the court, the order of ſeſſions was quaſhed. Corvper, 
SE 3 1 80 
H. 17G. 3. K. and the overſeers of Andover. On a 
rule to ſhew cauſe why an order of ſeſſions made for rating 
ſeveral tradeſmen for their ſtock in trade towards the relief 
of the poor ſhould not be quaſhed, the caſe was, The 
_ overſeers made a new rate, in which they omitted to rate 
tradeſmen for their ſtock, which had been formerly rated in . 
that pariſh. Upon which the other inhabitants of the 
pariſh appeal to the ſeſſions. And the ſeſſions make order 
whereby they adjudge, * That Mr. Fo/eph Wakefield is a 
* proprietor of ſtock in trade as draper in the pariſh of 
* Andoucy to the amount of 3001. and that the profits of 
that trade is 151. a- year; and that he ought to be rated 
_ © towards the relief of the poor of the ſaid pariſh in re- 
s ſpect of ſuch ſtock and profits 7 1. each rate in the rate 
t ſo appealed againſt.” And there was the like adjudica- 
tion as to ſeveral other tradeſmen. And the court ordered 
the ſaid rate to be amended by putting into it a rate on the 
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ſeſſions had notice of the appeal, or litigated the queſtion 
at the ſeſſions. They were therefore without redreſs; 
' for it neceſſarily precluded them from their appeal. he 


utmoſt extent, or not to be rated at all? It would make 
the poor laws very oppre ſſive, if a man is to be taxed to” 
the extent of his whole perſonal eſtate and inc eme. In 
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taken into conſideration, is a very different queſtion. Some 


hat has been the cuſtom of rating. If the uſage ſhould 


upon the general queſtion it ſhould turn out to be the law 


of woollen goods, likewiſe lived: That the church- 


For it is ſtated, not as a cafe of landholders aggrieved v 


faid ſeveral tradeſmen, in reſpect of ſuch their ſtock and 
profits. It was objected, that this order on the face of it 


was bad, inaſmuch as it did not appear, that the ſeveral 
perſons whoſe names were added to the rate by order of 


ſeſſions as to them made an original rate, without having 
iven them an opportunity of defending themſelyes.— 
he court held this to be a fatal objection; and therefore 
that the order of ſeſſions oupht to be quaſhed.—Lord 
Mansfield, upon the general point, ſaid, It is a very differ- 
ent que ſtion, Whether perſonal eſtate is to be rated to the 


that caſe, every man who has money in the funds would 
be Hable, lawyers for their fees, ſoldiers for their pay, and 
the like. But where men are occupiers of houſes, and 
have ftock in trade, whether ſuch ſtock in trade may be 


perſonal eſtate may be ratcable. But it muſt be /ocal wifible 
property within the parith. It would be material to ſtate 


be to take in ſtock in trade, there would be very good 
right to ſupport it. Let them therefore try it on the ſpe- 
cial circumitances of the caſe. Mr. J. Ahn ſaid, That if 


that perſonal property is rateable, it muſt be then rated, 
though it was never rated before. On the preſent queſ- 
tion, the rule was made abſolute, for quaſhing the order of 
ſeſſions. Cowper, 550. * „ 

T. 17G. 3. K. and Hill. On ſhe wing cauſe againſt a 
rule for quaſhing an order of ſeſſions confirming: a poor 
rate, it appeared that the appellant Hill was a clothier, 
and an inhabitant of the pariſh of Bradford, where many 
other tradeſmen, particularly clothiers and manufacturers 


wardens and overſeers charged him to the poor rate in re- 
ſpect of his ſtack in the cloathing trade which he had in 
the ſaid pariſh. Againſt which rate he appealed, alleging 
that he was not liable. The ſeſfions upon the appeal ad- 
judge him liable, and confirm the rate. In ſupport of the 
order of ſeſhons, it was argued as follows; This queſtion 
takes a different turn from any other that has been diſcuſſed. 


Poor. (Rate.) 793 
the omiſſion of a ſet of men rateable, as they conceive, in 8 
reſpect of their perſonal property; but as a complaint by 
a tradeſman upon his being rated to the poor for his viſible 
ſtock in trade within the pariſh : And this is the ſhape in 
which L. Mansfield ſaid, in the Witney caſe above, ſuch a 
queſtion ought to come on : Not, as a general queſtion, 
Whether ſtock in trade be rateable or not? but, as a par- 
ticular one made by an individual, Whether he is bound to 
contribute to the poor rates in reſpeQ of the ſtock in trade 
which he poſſeſſes in the pariſh-of Bradford? The whole 
queſt ion therefore depends upon the conſtruction of the 
ſtatute of 43 Elia. Before the ſaid ſtatute, the directions 
of the ſrveral ſtatutes relating to the relief of the poor were 
gener lly, that all the #nhsbitants, according to their re- 
ſpective properties, ſhould contribute. The ſaid ſtatute 
ol the 43 Eliz. makes a diſtinction, charging firſt every in- 
babitant, and then every occupier of houſes or lands within 
the pariſh. Other ſubſequent ftatutes, as for inſtance thoſe «1. 
relating to the repairs of highways from time to time, en- 1 
acted that aſſ.ſſments ſhould be made for thoſe purpoſes = 
upon all and every the inhabitants owners and occupiers of | . 
lands and tenements, and alſo of any perſonal effate uſually | f 
rateable to the poor. As to the inconvemience that may be 


| ſuppoſed would attend the rating of perſonalty, ſtock in MM 
| trade in ſome reſpects is rated to the land-tax, as appears it” i 
: from the caſe of Mitney. But if the law authoriſes the 1 
f tax, a difficulty in the mode of levying it can be no objec- 8 1 
7 tion, Beſides, that the tax is now actually raiſed in many — 
\ places in this kingdom, in Lynne, Norwich, Frome, Trow- 4.8 
3 brillge, Warminſter, Bewdley, Blandford, and in many pa- 6 
£ riſhes of Londen, and in particular that of Wihitecha- _—_— 
pel. And in che ancient ſubſidies, unto which the land- | = 
2 tax ſucceeded, perſonal eſtate was always rated.— L. Man g = 
* Feld ſtopped the counſel in the argument for the defendant, 3 1 
r, by aſking, What uſage heretofore had been in this place 1 
y with reſpect to rating ſtock in trade? Unto which it was * + it 
rs anſwered, That the uſage was waved, and that the coun- 14 
h- ſel at the ſeſſions had agreed to bring the general queſtion 1 
5 - before the court —L. Mansfield ſaid, they had no right 1 
in - to do ſo; and thought it ought to be ſent. back to the ſeſ- | ; if 
ng tons to ſtate the uſage. That the aforeſaid highway acts ' 
d- referred to perſonal eſtate uſually rateable to the poor. Af- 
he terwards, che cafe being ſent back, and the ſeſſions return- 
on ing, that it had been the uſage heretofore in the pariſh of | 


Bradford to rate perſons for their ſtock in trade, the court 
3 15 ordered 
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ordered the rate to ſtand,” and the rule for quaſhing i it to 
de diſcharged. | Cowper, 613. 

H. 22G. 3: K. v. Rodd. Upon the appeal of James, 
Rodd againſt a rate made for the relief of the poor of the 
borough or pariſh of Bridgwater, wherein he was charged 


our ſhillings in reſpect of his fock in trade, above 2 he he 


was therein charged for his houſe and ſhops, and other 
real property.— The ſeſſions confirm the rate, and ſtate 
ſpecially—That Within the ſaid borough, it has been 
uſual and cuſtomary from the 43 of Eliz. and ever Gnce 
the exiſtence of rates for the relief of the poor, to aſſoſs 
the inhabitants of the ſaid borough, for and in reſpect of 
their perſonal property, or flock in trade; and amongſt them 
ſuch as have been of the ſarae trade, and of ſimilar. cir- 
cumſtances with the appellant. That the ſaid Rodd. is a 
ſubſtantial houſeholder within the ſaid borough, and a 
butcher, and keeps an open butcher's ſhop therein, and 
lays out about 201. one week with another, in the pur- 
chaſe of cattle of different ſorts, which he ſells again after 
they are butchered, in ſmall pieces, whereby he receives 
a profit, by which he maintains himſelf and his family: 
and that the ſum of 4s. is no more than his proportionable 
ſhare towards the ſaid rate, and as other butchers pay. 
The queſtion therefore ſubmitted to the court is, Whe- 


ther the {aid Redd is rateable for his flock in trade? Wal- 


ace, in ſupport of the rate, inſiſted, That an uninterrupted 
uſage and cuſtom of rating this ſpecies of property, from 
the very date of the ſtatute down to the preſent time, being 
expreſsly ſtated, this queſtion had lately undergone a ſo- 
-temn deciſion, and was no longer open to argument. — 
-Bearcroft in reply admitted, that it was not paſſible to 
diſtinguiſh this from the above caſe of K. v. Hill. By the 
court: Rate aſſirmed. Cal. Caf. 147. 

M. 35 G. 3. K. v. Durfley. J. Harris appealed to the 
Glouceſter ſe ſſions a aiuſt a poor rate for the pariſh of 
- Durfley upon the following grounds; iſt, That the eſtate 
he rented was over- charged;  2dly, That one Word and 
others were under-rated; and 3dly,. That Meſſrs. Tippoti 
and Co. and ſeveral others were not rated for their goods, 


ſtocxk in trade, and perſonal effects; and for other irregu- 


larities therein contained. The two firſt grounds were 
abandoned at the ſeſſions; but the court being of opinion 
that ſtock in trade and perſonal property ought to have 
been rated, quaſhed the rate. Bearereft and Bragg. in 


2 aner of the order of ſeſſions, cited the above caſe of E 
* þ | 1 
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Poor, (Rate.) 
v. Hill, and the caſe of K. v. Madden (a) to ſhew that 
ſtock in trade is rateable, and that the ſeſhons did right in 
-  quaſhing the rate. By L. Kenyon Ch. J. There is no 
be but that perſonal property is rateable; but the diffi- 
culty in this caſe is to know for what theſe perſons ſhould * 
have been rated. They appeared indeed in the poſſeſſion 
of ſtock in trade, ſome to the amount of 100]. others 50]. 
but the ſeſſions have not ſtated whether or not this proper- 
ty belonged to the ſeveral perſons whom the appellant. 
wiſhed to include in the rate, or if it did, whether or not 
it produced profit, or was not liable to incumbrances equal 


to the value of the property itſelf. The bare poſſeſſion of . 6 
perſonal property is, to be ſure, evidence from which the 1 
juſtices may draw the concluſion that the poſſeſſor ſhould | "Ii 6 
be rated; but here the juſtices, after ſtating the poſſeſſion, : by | 
have raiſed a doubt reſpeCting other facts which they | i 
ſhould have inquired into and determined upon. They s 


have raiſed a miſt which we cannot diſpel. The facts are 
not ſafſficiently diſcloſed to enable us to draw the conclu- 2k 
ſion that theſe perſons ought to be rated. Order of ſeſ- Dy 
fions quaſhed. Durnf. and Eaſt, 6 V. 53. SE, . 
U. 36G. 3. X. v. Darlington. G. Allon and others ap- 
pealed to the Durham ſeſſions againſt a poor rate made for 
Darlington, becauſe ſeven perſons were not rated for their 
ſtock in trade. The ſeſſions quaſhed the rate, and ſtated 
as follows: That it did not appear whether ſtock in trade 
had or had not been rated in Darlington prior to 17453 
. from 1746 to 1752 it had; and again from 1788 to 1794 
it had been rated; in Aug 1794 a rate was made which 
continued in force the remainder of the year, which was 
not appealed againſt in which the above ſeven perſons were 
rated for their ſtock: in trade as yielding certain profits 
(ſtating them), and which the appellants contended was an 
 admiſhon that, to that time, thoſe ſeven perſons poſſeſſed 
ſtock in trade producing the profits there ſtated: This rate 
was paid by ſome of the traders, but not by others, to en- 
force payment from whom no ſtep had been taken. The 
appellants then proved that thoſe ſeven perſons, when the 
rate was made in Jan. 1795, kept ſhops in Darlington, and 7 Mi 
that each poſſeſſed a viſible ſtock in trade there, and ap- 9 
eared to carry on buſineſs to the ſame extent as in 1794. 
The circumſtances of the ability of thoſe ſeven perſons, or 
that they reſpectiyely made profit of their ſtock in trade, or 
that it was excluſive of their debts, or that it was a clear 
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reſidue TH debts paid, did not appear otherwiſe than as . 


above ſtated, L. Kenyon Ch. J. The caſe of X. v. 


| Dirſley (above) has been particulariy preſſed upon us as a 


gecifion of our own; but the preſent caſe is clearly diſ- 
tinguiſhable from that. There the ſeſſions had forborne to 


draw any concluſion from the ſacts proved before them, 


and left a maſs of evidence for our conſideration, but ſo 
incomplete, that we could not ſay, upon the facts ſtated, 
whether the parties ought or ought not to have been rated; 

whereas here the juſtices have drawn the conctufon, They 

have indexd added, that it did not appear to them that the 
Rock was productive, &c. “ otherwiſe than as therein- be- 
fore ſtated,” but then it becomes material to ſee what 
is before ſtated; it is ſtated, that theſe perſons had large vi- 


 Gble ſtock in trade, that in the preceding year they were 


rated for that Rock, and that they ſubmitted to the rate, 
for whether paid or not at the time is immaterial, no ap- 
peal having been made; then their circumſtances not being 
altered, the queftion is, Whether all this was not prima 


facie e evidence for the juſtices to proceed upon, and whe- 


ther, as this evidence was not oppoſed by evidence on the 


other fide, it was not ſufficient to enable them to draw 
the concluſion which they have drawn. - Undoubtedly it 


was ſtrong prima facie evidence againſt the perſons rated; 
and they ſhould have diſcharged themſelves in ſuch a cafe 
by evidence, ſhewing that they I i not to have been 
rated. I feel indeed the ſeverity of compelling perſons in 
trade to make a diſcloſure of their cĩreumſtances; but this 
is not a ſingular caſe z perſons appointed ſheriffs in ſome 
corporations being ſometimes obliged to diſcloſe their ſitu- 
ation in order to excuſe thenffelves ſerving the office. 
In this cate ſome evidence was before the juſtices in ſup- 
port of the rate; it was competent to them to decide on 
the weight of it; they have decided, and we cannot now 


* that the concluſion they draw was certainly wrong. 


ith regard to the other queſtion, this was a caſe in which 
the ſeſſions could not alter the rate, becauſe by the addi- 
tion of theſe ſeven perſons the proportion of every other 
perſon would have been altered, therefore they were bound 
to quaſh the rate. The other judges concurred. Order 
of ſellions confirmed. Durnaf. and EA, 6 V. 468. 
T. 22G.3. K. v. White and others. Samuel White 
merchant at Poole was rated to the ,poor of the pariſh of 
St. James in Poale for 13,5001, perſonal property, which 
.conliſted of ſhips or veſſels 1 ed in the Newfoundland 


trade from 225 pen of Poole.- — The court. ſaid, 5 ſhips 
SY | are 


op Poor, / (Rate.) _ - 707. 
are rateable property like ſtock in trade, and that this pa- 
riſh is their home, and muſt be conſidered fo for the pur. 
' poſes of the regiſter act (a), and confirmed the rate. 
Dur. and Fa, 4 V. 771. 

And in the ſame caſe it was determined that houſehold Houſehold fur- 
farniture was not rateable to the poor, becauſe it * _ 
nothing to the owner. Ia. 

Alfo in the fame caſe it was determined that money, Money. 
whether at intereſt or not, is not rateable. © 77. | 
H. 7 G. 3. K. and the inhabitants of Sha/flext. She. Officers are not 
rington's caſe. The queſtion was, Whether an officer of DOD OP 
the ſalt office is liable to be rated in reſpeCt of his ſalary ? 
It was argued, in behalf of the officer, that he is not lable: 5 
That aſſeſſments for relief of the poor muſt be made ac. 
cording to the perſon's viſible ability within the town or 
place where he inhabits; and without having regard to 
any other eſtate which he hath in any other town or place. 
That this is a tax upon the profits of the man's daily la- 
bour.— On the other hand, it was inſiſted, that he 
is rateable for his ſalary within the words as well as 
meaning of the ſtatute, which have been always conſtrued 
with favour and latitude : That it is reaſonable, where 
perſons derive a benefit from the pariſh, that they ſhould 
fubmit to the burdens of it; That if the officer becomes 
chargeable, the pariſh” muſt maintain him: That eve 
man is, for every ſor: of perſonal property which hath a 
certain produce, rateable to the relief of the poor in the 
pariſh where he lives: That this is a fixed, certain, per- 
manent produce, as to the value; it is no otherwiſe caſual 
or contingent, than in reſpect of the man's continuance 
in his office; if he ceaſes to be in office, he will ceaſe to 
be taxed: That theſe ſalaries have been thought to be fit 
objects of taxation to the land-tax z and there is much 
ſtronger reafon why they ſhould be ſo to the poor; they 
ate expreſsly named in the land-tax acts, which ſhews that 
they are fit objects of taxation in general. By the 
court : This ſpecies of property is not mentioned in tlje 
ct; nor has it any analogy to thoſe ſorts of property that 
„ mentioned therein. The whole ſcope of the argument 
for the taxation is foreign to the queſtion; namely, that 

à⁊ man may be rated in his pariſh for his perſonal eſtate. 

Now a man's perſonal eſtate is only what he is worth after 
payment of all his debts; which cannot eafily appear, fo 
as to be rated. But that is not the queſtion here. He is 
F wie Ae Fr te n | 4 . 
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here rated for this ſpecific property, as lying in the pariſh, 
which he ought not to have been. And we are all of opi- 
nion, that this is not ſuch a ſpecies of property as can be 
rated to the relief of the poor, as perſonal. eſtate within 
the pariſh, Burr, Mansf. 2011. r 
Alſo in the above caſe of K. v. White and he} it was 
determined, that a collector of the cuſtoms for his ſalary; 
a captain in the navy; or a merchant's clerk; or the maſter 
of a merchant veſſel, for oy 424 Pays are not "rateable o the 
ve) Durnf. and Eaft, 4 
1 2 37 2 50 K. v. J. Starrifant, The FN AR We ap- 
rateable for the pealed to the werter ſeſſions at Prefton, in Lancaſhire, 
profirs of their againſt a poor rate, in which he was aſſeſſed 28. 3d. in 
N reſpect of the profits of his profeſſion as an attorney. The 
ſeſſions confirmed the rate, and ſtated the following caſe; 
The appellant is an attorney, and an inhabitant of Preſton, 
where there are many other attorneys. The uſage of 
rating attorneys for the profits of their profeſſion firſt 
commenced there by an aſſeſſment made in 1732, and has 
ever ſince prevailed; they having been rated according to 
the ſuppoſed profits and fees of their profeſſion, ſome at 
128. others at 9s. and others at leſs. Objections have 
frequently been made by them, and in ſome inſtances 
payment has been reſiſted, but no appeal has ever before 
been brought to trial: 28. 3d. is no more than the ap- 
pellant's juſt proportion towards the rate, if he is legally 
bound to contribute to the poor rate.— Scarlett, in ſupport 
of the order of ſeſſions, admitted that the rate could not 
be ſupported, and the court ſaid there was no doubt in 
5 the caſe, and quaſhed the order of ſeſſions. Durnf. and 
Zaſt, 7 V. 60. 
Tolls taken ina On a motion to confirm a tax laid by the juſtices e on the 
corporation ie foll of a corporation, Holt Ch. J. ſaid, That on a reference 
_— to him by both parties, he was of opinion that the toll was 
not exempted, but chargeable, is part of it was to 
maintain the mayor. 3 Keb. 540 
Tolls of a tight. M. 12 C. 3. K. and Reboxw. The queſtion was, Whe- 
douſe not rate- ther the zolls of a light- houſe were rateable to the poor? In 
able. ſupport of the rate, it was urged, that if a maſter puts 2 
ſervant into a light-houſe, he certainly gains a ſettlement: 
That in the preſent caſe, the light-houſe was actually 
uſed as a dwelling-houſe; that the annual profit is the 
meaſure of the, value;. and.if over-rated, the ſeſſions can 
Fo relieve. On the other hand, it was objected, that the 
| _ Houſe only is rateable, and not the tolls; that here they 
| have rated a {mall building of no value but as a light-houſe, 
e ee 1 | IA 
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and ſcarce ten yards of land, as bringing in 1400 b. a · year: 
That the toll is collected of ſhips paſſing by, not coming 


in: That there are about twelve ſuch light-houſes in the 
kingdom, and that none 'of them before this inſtance have 


799 


evet been attempted to be rated in reſpect of the tolls there- 


of. After having taken time to conſider, L. Mansfield 


delivered the refolution of the court: We are all of opi- 


nion, that the tol's being raiſed from veſſels from different 
arts all over the kingdom, are not to be conſidered as lo- 


cally related to the pariſh, and as ſuch are not chargeable 


to the poor rate. Left, 77. 4 

R. 17 G. 3. K. and the inhabitants of Cardigan, This 
caſe came before the court upon a rule to ſhew cauſe, why 
an order of ſeſſions quaſhing a rate for relief of the poor of 
the pariſh of Cardington ſhould not be quaſhed as to the 


; 


aſſeſſment upon Aſhley Palmer eſquire. The caſe ſpecially 


ſtated was, that A/bley Palmer eſquire is ſeiſed in fee of the 
right of navigation of that part of the river Ouœſe, which 
lies between Erith in the county of Huntingdon, and the 
town of Bedford, and of all the tolls ariſing for the carriage 
of coals and other goods upon that part of the navigation: 
That he hath power to erect ſluices and ſtaunches for the 
better keeping up the water and carrying on the ſaid na- 
vigation, and that tolls are paid for paſſing through every 
fluice, and in a different rate for different fſluices : That 
one fluice is erected in the pariſh of Cardington, at which 
the toll is 3d. a chaldron or load weight: That Mr. Pa/- 
mer doth not reſide in the pariſh of Cardington, nor hath 
he any perſon refident at that fluice to receive the tolls; 
but that the tolls for that ſluice are received at Barferd 
or Zaten: That neither Mr. Palmer, nor any other of the 
former proprietors of this navigation, were aſſeſſed to the 
poor rates for their fluices or for the tolls or profits: But 
they have for many years been aſſeſſed to the land-tax.— 
Againſt the rule, it was argued, That tolls and other 


Tol's taken up- 
on a river are 
rateable. 


yearly profits being ſpecially charged in the land-tax acts, 


and not in the act of 43 E/iz. is a proof that the parlia- 
ment did not intend this ſpecies of property to be charged 
to the poor. Beſides, as Mr. Palmer does not reſide in 
the pariſh, nor is even the toll received in the pariſh ; if 
aſſeſſable at all, it muſt be aſſeſſed where received, and not 
in the pariſn of Cardington. And to this purpoſe was 
cited the caſe cf Reboww as directly in point. If any diſ- 
tinction could be made between the two caſes, it is, that 
the preſent is rather ſtronger than that; becauſe there two 
6:75 | Ds perſons 


ben. e, 


were conſtantly reſident in the light - houſe, the 


tolls of which were the object of the rate. But here, 


neither Mr. Palmer, nor any body who could repreſent 
him, reſided in this pariſh ——1n ſupport of the rule, it 
was contended, that this ſpecies of property, though not 
expreſsly within the words, was clearly within the mranin 

of the ſtatute of 43 Elia. That there could be no differ- 
ence between theſe tolls and thoſe of any other deſcrip- 
tion; as the tolls of a market, or the like, which are 
clearly aſſeſſable to the poor. In the caſe of Rabauu, in- 
quiry was directed to be made as to the tolls of bridges; 
when it appeared, that Fulham bridge tolls are taxed at the 
rate of 5 ol. a- year. Why not aſſeſs theſe tolls as well 
as them? As to the objection of there not being received 
within the pariſh, they might be received there it Mr. Pa- 
wer choſe ; they are not neceſſarily payable elſewhere. 


But the material thing is, that they ariſe within the pariſh. - 


The coufideration for which they are paid, is the paſſing 
through the luice within the i and if a boat went no 
farther, the toll was to be equally payable. ' It is therefore 
completely due within the pariſh. The ground of the de- 
eiſion in Rebow's caſe was, that the veſſels did not come 
within the pariſh, therefore the tolls, were not due there; 
but here, they ariſe and are due within the pariſh. — 
The court ordered the caſe to ſtand over, that inquiry 
might be made as to the cuſtom of rating this deſcription 
of property in other places. In anſwer to the inquiries, it 
was returned on the part of the plaintiff, that out of 14 
| Duices, being the whole number erected upon this naviga- 
tion, one only was rated to the poor; that the river 1vi/, 
near Bury, the Northampton river, Larke, Ouſe, and Stower, 
were none of them taxed. On behalf of the defendant it 
Vas ſtated, that the tolls at Marlow, Oxfard, Reading, and 
ſeveral others on the river Thames, were all rated to the 
Upon the whole, the court was of opinion, that 

. theſe tolls are rateable; and therefore directed the rule 


for quaſhing the order of ſeſſions to be made abſolute, and 


affirmed the rate, Gonuper, 572. 95 

And in the cafe of K. v. mayor, &. of Landon, 1. 
316. 3. It was determined, that the barge-way and toll- 
gate in the hamlet of Hampton Wick (purchaſed by the city 
of Londen by virtue of 17 G. 3. e. 18.) were rateable 
towards the relief of the poor in that hamlet, for ſuch part 
of thetolls as became due therein, notwithſtanding the tolls 


| were collected in another pariſh. Dur g and Hof, 4 V. 2! 


ä 
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And alſo in the caſe of K. v. Page, H. 32 G. 3. It was 


determined, that where by a navigation act the proprietor 
was entitled to a toll of 4s. per ton for goods carried from 


' Reading to Newbury, or from Newbury to Reading, and to 


a proportionable ſum for any leſs diſtance; and was alſo 
enabled to appoint any place of collection; it was held 
that the tolls for goods carried the whole voyage from 
Reading to Newbury, were rateable at Newbury, though in 
fact they are collected in a pariſh between Reading and 
Newbury ; becauſe the tolls become due where the voyage 
is completed. Durnf. and Eaſt, 4 V. 543. - | 


And in the caſe of K. v. Bell and others. E. 38. G. 3. 


it was determined, that the occupiers of a waggon way, 
leaſed of the dean and chapter of Durham for the purpoſe 
of carrying coals, and the liberty of erecting bridges, 
leve ling hills, and railing the ſaid way out, fo as to pre- 
vent other perfons travelling upon it, building houſes upon, 
the land for the uſe of ſervants, &c. are liable to be 
rated to the poor rate for the ſame. Durnf. and Eaft, 
7 V. 598. f . 
E. 26 G. 3. K. v. Dock Company of Hull. Two juſ- 
tices allowed a rate for the relief of the poor of the pariſh 
of Sculcoates. The ſeſſions confirmed the rate, and ſtated 
the following caſe : That commiſſioners, in purſuance of 
an act 19 G. 3. purchaſed lands in the pariſh of Sculcoates, 
which both before and after the purchaſe were aſſeſſed to 
the land-tax, and all parochial aſſeſſments, in common 
with other lands within that pariſh ; and that the Dock 
Company converted 3 acres 2 roods and 29 perches of the 
ſaid land into part of a dock or baſon, which in the whole 
contains ten acres: That the company in 1783 received 
a clear profit for tonnage of ſhips of 3700 l.; and that they 
do not owe any money under the authority of the ſaid act: 
That on 7th May 1784 a rate was laid on the lands and 
tenements in the ſaid pariſh at 18. 4d. in the pound, and 
that part of the dock which lies in the ſaid pariſh was rated 
at 800 l.: 591: 6s. 8d. ——It was obſerved in ſupport of 
the rate, that the land purchaſed was aſſeſſed both before 
and after the purchaſe, and which by improvement pro- 
duces more than it did before, and the improved value can 
afford no reaſon why it ſhould ceaſe to be aſſeſſed : The 
rate hath been increaſed according to the improved value of 
the land. On the other hand it was ſaid, that this pro- 
perty was rated as land, when the act had declared that the 
ſhares of the proprietors ſhould be conſidered as perſonal 
Property,——By the court: This is landed property lying 
Vol., III. 1 within 
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The profits of 
Spa water ate 
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Eygine- houſe 
rateable. 


meaning of the ſtatute of 43 Elia. 
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Door. (Kate.) 
within the pariſh, which clearly was the ſubject of a rate 
before the paſſing of this act: Then the queſtion is, Whe- 


ther the act exempts this property which was rateable and 


rated before; but there are no words of exemption... Ag 
between the heir and executor this is to be confidered. as 
perſonal property; but the legiſlature did not intend. to 
alter the nature of it in any other teſpect. Rate con- 
firmed. Caſ. by Durnf. and Eaft, 1 V. 219. 

T. 17 G. 3. K. and Miller. Caſe ſpecially ſtated. 
Mrs. Skillirome of the pariſh of Cheltenham in the county of 
Gloutefler demiſed to William Miller eſquire of the ſame 

ariſh certain lands containing about four acres, with 
buildings thereon, and a certain well of mineral water 
thereout arifing, called the Che/tenham Spa, at the yearly 
rent of 1001. : The lands and buildings thereon,. inde- 
pendent of the well, are of the annual value of about 261. 
And the overfeers rated him to the poor as for an entire 
eſtate of 1001. a-year. It was argued, that the mineral 
water is not an object of taxation. And the uſage with 
reſpeCt to other places in different parts of the kingdom 
was alleged, as at Matlock, Buxton, and Scarborough. 


None of theſe were ever rated, and the reaſon is, becauſe 


they are not a fubject of taxation within the words or 
By L. Mangſield: 
Nothing can be plainer than the preſent caſe. This is not 
a rate upon the profits of the well, but upon four acres of 
land let to the defendant at 100l. a-year; and the value 
ariſes, partly from the buildings, and partly from the 
fpring that produces the mineral water. Therefore, the 
profits af the ſpring are part of the produce of the land. 
In Marcgſterſbire and Cheſhire, where there, are ſalt 
fprings, the rent of the land is increaſed conſiderably on 
that. account. So here, the conſideration of the well 
increafes.the rent. It is part of the produce of the land; 
and therefore, as ſuch, ought to be rated. Cowpor, 
619. WT, | 
E. 23.G.3. K. v. St. Nicholas Glaucgſter. The mayor 
and burgeſſes were poſſeſſed of a houſe in the pariſh of St. 
Nicholas in Glaurefter, aud erected a machine in a ſtreet 
leading by the ſaid houſe for weighing waggons, carts, &c. 
for which they zeceiyed 2d. per ton for what was weighed 
there, but that perſons were not compellable to weigh their 
carriages. that the ſteel· yard, part of the ſaid machine, was 


in the ſaid houſe which was called the engine houſe: That 


DA Yorke excluſive of the profits. of the machine, was 
worth 51. and the profits worth about 4ol. a- hear: _ 


— 


Poor; (Rate.) js 803 

che mayor and burgeſſes were rated for the machine houſt 

24k: 1, 168.— By the court: The machine and the 

houſe are one entire thing, and are together rated; the 

ſteel-yard is the moſt valuable part of the hoùuſe; the 

houſe therefore applied to this uſe, may be ſaid to be built 

for the ſteel- yard, aud not the ſteel-yard for the houſe: 

the clear profits are undoubtedly rateable, but a liberal 

allowance ought to be made for wear and tear, labour and 

attendance, Rate affirmed. Cal. Cof. 262. 

Alſo in the caſe of K. v. Hogg, ZE. 27 G. 3. it was 

holden, that a houſe wherein there was a carding machine 

for manufacturing cotton, although the engine was not 

fixed to the premiſes, but capable of being moved at pleas 

ſure, and that the building was worth only two guineas 

a. year, which together with the machine was rated at 

361. ; and that it was the uſage of the place not to rate 

perſonal property; yet the court held the ſame rateable. | 
Cal. Caf. 266. Durnf. and Eaſt, 1 V. 131. . 

In ͤ the caſe of Robſon v. Hyde eſquire, & al. T. 23 G. 3. A private build- 

it was determined, that a private building always uſed as a — 4 > WP 
chapel, and by contract never to be uſed for any other pur- able. 

pole whatſoever, but not conſecrated, is, if à profit is made 

of it by letting out the pews or otherwiſe, rateable to rhe 

poor. But if it were abſolutely given to the public, it 

might be a ſtrong ground for ſaying that it was not rate- 

able. Cal. Caf. 3 to. | 25 | | | 

But in the caſe of K. v. Wald» eſquire, T. 23 G. 3. it Analms bouſe is 

appeared that Mr. Waldo, about fix years before, pulled not ele. 
down a houſe for which he was rated to the poor eight 

guineas azyear, and built on the ſame ſpot a new one, 

which was now rated; in which houſe ten poor girls were 

educated, maintained, and brought up, on his charity; 

and he provided and paid a woman to ſuperintend and 

inſtruct them. That this woman and the ten children 

were the only inhabitants in the houſe, which was ſolely 
appropriate for this purpoſe: L. Mansfield : Mr. Waldo 

makes no profit of this building, and it is ſufficient that 


— hed * _ 
. 


tus is ſo in fact, and the profit is here in fact applied to 

G public and charitable uſes. Buller J. Do you mean to 

argue that if man gives all he has in charity, he ſhall 

g G55 ſomething more in charity? Rate quaſhed. Cal. 

-3 , In {> ock. v. Rordward'arid another, M. 33 G. 3. & quaker meet- 
it. The truſtees of a quaker meeting-houſe wete rated to the 8 « 
wh oor fer the nieering-bouſe; the baſement ſtory of which i, are og got 


divided" into +azmber of ſmall rooms, one of which is rateable, 
Ret 5 1 | occupied 


Poor. (Rate.) 


occupied by a perſon called 5 door-keeper, whoſe buſineſs 


at is to attend the door when neceſſary, and keep the meet- 


ing-houſe clean, for which he has à ſmall ſalary. The 


A ſchoolmaſter 
occupying a 
Rouſe and garden 
belonging to the 
ſchoo, is rate- 
able. 2 


remaining apartments are either not occupied, or appro- 
priated to the uſe of poor perſons maintained by the 
quakers. - Ihe meeting-houſe is ſolely appropriated to re- 
ligious and charitable-purpoſes. 'The truſtees, who are 
the perſons rated, do not receive any rent for the fame, 
but on the contrary, are ſubſcribers to the fund for chari- 
table donations. None of the benches in the meeting- 
houſe are let, nor is any pecuniary or other advantage 
made thereof. The court, without hearing any argu- 
ment, ſaid, that it was impoſſible to ſupport this rate on 
the truſtees who had no intereſt in the premiſes ; and that 
though the meeting-houſe might hereafter be applied to any 
other purpoſe, there was no occupier of it at preſent, nor 
any profit made of it. Durnf. and Zaft, 5 V. 79. 

In the caſe of K. v. Jobn Catt, T. 35 G. 3. it was deter- 
mined, that the maſter of a free-ſchool, appointed by the 
miniſter and inhabitants of the pariſh under a charitable 
truit, whereby a houſe, garden, and other property were 
aſſigned for the uſe and habitation of the maſter and his fa- 


mily, freely without payment of any rent, income, gift, 


1 1 
2 and 
caſual profits of 
manors are not 
rate able. 


ſum of money, or other allowance whatſoever for or out 
of the ſame, for the teaching of ten poor boys, of the in- 
habitants of the pariſh ; is rateable to the poor ſor his oc- 
cupation of the ſame. Durnf. and Haft, 6 V. 332. 

The overſeer of Stoke Nayland in Suffolk made a rate in 
which he charged the guit- rents of ſeveral manors within 
the pariſh ; which rate the juſtices refuſed to ſign, becauſe 
the quit-rents ought not to be taxed: Whereupon the 


- overſeer, on application to the king's bench, obtained 3 


rule to.inforce the juſtices to ſign it; which was ſtrongly 
oppoſed, becauſe no inſtance could be given that ever the 
quit-rents were charged: but the court ordered the rate 
to be ſigned, and a warrant to diſtrain ; fo that if any 
perſon thought himſelf aggrieved, he might bring an action 
upon the diſtreſs, and the matter in law be brought in 
queſlion. Carth. 14, M. 3 J. 2. 

n another like caſe, Eyre J. ſaid, That a quit: rent is 
not taxable to the poor, for the tax ought to be laid on 
the occupier: But Holt Ch. J. ſaid, it was otherwiſe ruled 
in the caſe of one Williams of Suffelk. Comb. 264. 7. 
Finally, in the caſe of K. and FYundewall, E. 33 G. 2. 


this point came fully to be conſidered. . Samuc Yandewall 


4 9 vw — <a 
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Poor. (Rate.) 
eſquire, lord of the manor of Aldenham, was charged to the 
poor rate, for the manor itſelf (excluſive of the demeſne 
lands), conſiſting, as was ſtated, of quit-rents, fines for 
renewal.of copyholds, and other caſual fruits and profits, 
the whole amounting to about 13ol. a-year; the ſaid 
Samuel V andewal! occupying nothing elſe in the pariſh. 
On appeal to the ſeſſions, the juſtices confirmed the rate, 
ſetting out this ſpecial caſe. The order being removed by 
certiorari, it was objected, that the lord was not an inha- 
bitant, nor were the rents and profits of the manor rateable 
under the ſtatute, being neither lands, houſes, tithes, nor 
any of the things recounted in the ſtatute. It was ar- 
gued in ſupport of the rate, that theſe words were only put 
as examples; that the ſtatute hath not determined what 
ſpecies of propeity is or is not taxable, but that has been 


fixed by the reſolutions of the courts; that perſonal eſtate 


is taxable, though not mentioned in the ſtatute; that the 
lord is an inhabitant in this reſpect, or if not, yet the ſta- 


' tute mentions, “ inhabitants, parſons, vicars, and ethers ;” 


and the authorities were cited, where it is ſaid to have been 
determined, chat tradeſmen are rateable for their ſtock in 
trade; that a toll of a market is taxable; that ground- 
rents are taxable, and alſo quit-rents.—On the other 
hand, it was obſerved, that quit-rents iſſue out of lands, 
which have already been full rated in the hands of the oc- 
cupier, and therefore are not liable to be rated again; that 
caſual profits are of the ſame nature ; they are part of the 
profits of the land, which hath already been fully rated; 
that it is impoſſible to be law, that ground-rents are rate- 
able, they are of the nature of all other reſerved rents on 
leaſes for years ; that tolls (if rateable) are only ſo becauſe 


not rated in any other ſhap<;*rthat few mines are ever 
rated, though expreſsly named in the ſtatute, becauſe their 


profits are caſual ; that if ground- rents are rateable, this 
willequally extend to all other rents whatever, which is a 
matter of the utmoſt importance. —By L. Mansfeld : 
The authorities that have been cited are only ſcraps and 

ſtrange ſtuff. And he delivered the reſolution of the court, 

that the rents and caſual profits of the manor are not rate- 

able to the poor; which he ſaid was ſo clear, that there 

was no need to enter into reaſonings about it: And fo far 
as appeared to the court, ſuch rents and profits had never 
been attempted to be rated before; and there is no colour 
for the attempt now, after more than a century and a half 
lince the making of the act upon which it is grounded. 

Burr. Mans. 991. Black. Rep. 212. 23 
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T he farmer, and 


not the landlord, 


is to be rated. 


| Hoſpitals, how 
far rateable, _ 


Poor. (Rate 


QM every, inhabitant) T. 1g B. 2. . and the church- 
wardens of Meobly. The court refuſed to grant a manda- 
mug, direCting to inſert particular perſons in the poor rate, 
upon affidavits of their ſufficiency, and being left out to 
geerent their having. votes far parliament men; for that 
e remedy was by appeal, and this court never went fur- 
ther, than ta oblige the making the rate, without meddling 
with the queſtion, Who is to be put in or left out? of 
which the pariſh officers are the proper judges, ſubject to 
an appeal, Str. 1289. | 


And of every occypier] The farmer or occupier ſhall pay 
this tax, and not the landlord, who is never to be taxed 
for his rent ; for then the landlord would pay twice. 
HS 10851 i eating rat ot noe 

And the reaſon why the occupier is to be fo charged is, 
That the poor rate is not a charge upon the land, but upon 
the oceupier in reſpect of the land. Fita Gib. 297. Caſ⸗ 
and Stephens. 1 

M. 116. Theed and Starkey. The leflor covenants 
with the leſſee, to pay all taxes on the lands demiſed. The 
leſſee brought an action of covenant, and aſſigned for 
breach the not paying of the rates to church and poor. 
Upon demurrer it was objected, that thoſe rates are per- 
ſonal charges, and not on the land: And for that reaſon, 
the defendant had judgment. 8 Mod. 314. 


Occupier of lands, hoſes) E. 1 An. By Holt Ch. ]. 
Hoſpital lands are chargeable to the poor, as well as 
others; for no man, by appropriating his lands to an hoſ- 
pital, can diſcharge or exempt them from taxes to which 
they were ſubject before, and throw a greater burthen upon 
his neighbours. 2 Salk. 527. OPT 

But with reſpect to the hoſpital itſelf, it was determined, 


in the caſe of St. Luke's hoſpital for lunatics, M. 1 G. 3. 


that ſuch hoſpitals are exempted, excepting only thoſe 
parts of them which are inhabited by the officers belong - 


ing to the hoſpital; as the chaplain, phyſician, and the 


like, in Chelſea hoſpital; and theſe apartments are to be 
rated as ſingle tenements, of which the ſaid officers are the 
occupiers. The reaſon, why the apartments of the ſick or 
mad perſons in the preſent caſe are not to be rated is, that 
there are no perſons who can be ſaid to be the occupiers of 
them. For it would be abſurd to call the poor objects 
ſo with reſpect to this purpoſe ; and the leflees of the hoſ- 
pital in truſt for the charitable purpoſes to which it 3 
fn PEA, Ss” © | applicd, 


Poor. (Rate.) 


-upplics, cannot with any propriety be confidered as the 
occupiers of it; nor, laſtly, can the ſervants of the hoſpi- 


tal, who attend there for their livelihood : And no other 


perſons (ſaid L. Mansfield) can with any ſhadow of reaſon 


be conſidered as the occupiers thereof. Burr. Mang. 
1053 Black. Rep. 249. 

. 9 C. 3. K. and the inhabitants of 87. Bartholomew's 
the Leſs. The mayor and commonalty of the city of London, 
governors of Sr. Bartholomew's hoſpital, pulled down 
ſeveral old houſes belonging to the hoſpital, the tenants 
whereof had been uſually aſſeſſed to the poor rate, and on 
the ſcite of the ſaid ancient houſes ereQed ſeveral piles 
of building for the uſe of the ſaid hoſpital, and incloſed 
an area within the ſame for the benefit of the patients. 
The pariſh officers aſſeſſed the mayor and commonalty to 
the poor rate in reſpect of the premiſes. © The queſtion 
was, Whether the governors of the hoſpital. are rateable 
to the poor in reſpect of the buildings and area above- 
mentioned? By L. Mansfield: The poor rate muſt be 
charged upon the occupiers. In the cafe of St. Luke's 
Hoſpital, and of Che{ea hoſpital, the officers were rated as 
occupiers. The corporation are not in fact occupiers : 
The poor are occupiers, but they are not rateable ; The 
general rule muſt be followed: That rule is, That you 
mult find an occupier to be rated. The poor people can- 


Not be rated at all. 'The ſervants cannot be rated as occu- 


piers, nor can the corporation be charged as occupiers. 
Burr, Mansf. 2435. | ; | 
T. 14 GC. 3. X. and Gardner. The maſter and fellows 


of Catherine Hall in Cambridge parchaſed ſeveral houſes in 


the pariſh of St. Botolph, and pulled them down, and 
amongſt other particulars converted part of the ground on 
which the ſaid houſes had ſtood into an area, and planted 
the ſame with trees for ornament. The pariſh aſſeſſed 
them for the ſame to the poor rate. The queſtion was, 
Whether the maſter and fellows, being a body corporate, 
are liable to be rated? In ſupport of the rate it was ar- 
gued, that corporations having lands may be rated, and 
are to be conſidered as inhabitants in reſpect of ſuch lands. 
L. Coke (2 Ing. Jog.) in his expoſition of the ſtatute of 
22 H. 8. c. 5. for the repair of bridges, commenting upon 
the word inhabitants, with reſpect to what perſons are in- 
chuded under that deſcription, ſays, every corporation and 
body politic having lands which they poſſeſs and have in 
their own hands, are inhabitants within the purview of the 
ſaid ſtatute. And in the cifſe of Thurgield and Jonar 
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(1 Feones 187.) the court held, that the maſter and wardens 
of the company of wax-chandlers were chargeable to the 
repairs of the church in reſpect of their corporate lands. 
And no reaſon can be given why they are not equally fo 
under the ſtatute of 43 Elia. for the relief of the poor. — 
Againſt the rate it was inſiſted, that corporations are not 
rateable, becauſe the remedy of impriſonment, upon failure 
of diſtreſs, is impoſſible z and the remedy by diſtreſs alone 
is inadequate. The caſe of Sz. Luke's hoſpital ſhews, that 
nothing can be rated which doth not yield a profit. The 
advantages gained by this area are juſt like thoſe which are 
gained by St. Bartholemew's hoſpital by their area. But 
with regard to the profit accruing from it, the ſubject mat- 
ter excludes the poſhbility of rating it: for nothing is 
more apparent, than that where property is the ſubject of 
a rate, the value of it muſt be certain, becauſe the meafure 
of the profit is the meaſure of the rate. But here, nothing 
is or can be received, and therefore there can be nothing 
to pay. By L. Mansfield : The queſtion is, Whether 
in law a corporation may be conſidered as occupiers or in- 
habitants By the ſtatute of Eliz. all lands and all real 
property are rateable to the poor; and muſt have occupiers 
and inbabitants, in reſpect of taxation: therefore if a man 
has no tenant, and is ſeiſed of lands in fee, he is ſaid to 
occupy them himſelf, or by his bailiff or agent. No caſe 
hath been inſtanced to thew, that a corporation is exempted 
from this tax; and I can find no authority in law which 
ſays they cannot be rated. And the authorities which 
have been cited tend to prove, that corporations are rate- 
able both as inhabitants and as occupiers ; if they are liable 
in reſpeCt of the repairs of bridges and of churches, they 
are equally ſo by the ſtatute of Elizabeth in reſpeC of the 
poor. + As to the other objection, that this area yields no 
profit, and therefore ought not to be rated, the anſwer 
1s, that the value is in the judgment of the aſſeſſors; and 
if the college think themſelves over-rated, they have their 
remedy by appeal. ——— Mr. J. An: I have no idea but 
that the corporation may be occupiers and as to the 
remedy of levying a duty-upon a corporation, the books 
all agree that it can be levied, though they differ in the 
mode.—Sheppard, in his treatiſe upon corporations, ſays, 
If a ſum of money be to be levied upon a corporation, it 
may be levied upon the mayor or chief magiſtrate, or 
% upon any perſon being a member of the corporation.” 
But in the cafe of the city of London concerning the duty of 
water-bailage (1 Ventr. 351.) it is different, and is — 5 
„ | 8 7 ; | 40 ote; 
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% Note; it was ſaid that for a duty or charge upon a cor- 
-«« poration every particular member thereof is not liable; 
«- but proceſs ought to go in their public capacity.” And 
this is the right law. In the caſe of Thursfield and. Jones 
(Skin. 27.) the corporation were cited, not by their pro- 

names, but in their politic capacity: and the court 
ſaid, “ If the company had neither land nor goods, there 
« was no way to make them appear ; but if they ſtood out, 


« they mult lie by the heels in their natural capacity.” 


Therefore the idea that a corporation is not liable to be 


rated or amenable by proceſs'in reſpect of a rate is not well 
founded. Belides, by the act of 17 G. 2. c. 38. the re- 
medy of diſtreſs is extended beyond the particular pariſh, 
into other precincts, and even into other counties. So 
that their property is anſwerable, though they cannot per- 
ſonally be puniſhed. The other two juſtices concurred, 
that'the maſter and fellows, as a corporation, were liable 
to be rated. Cooper, 709. A l 

H. 17 G. 3. Old M indſer v. Mathews. Samuel Mathezvs 
was rated to the poor rate for a keeper's lodge in V indſor 
Great Park, and two acres of land which he occupied as 
one of the keepers of the ſaid park, which rate was con- 
firmed at the ſeſſions. 
mined, that roya/ palaces, in the occupation of the royal 
family, are not rateable to the poor ; but that ſervants 
occupying ſeparately houſe and land belonging to the 
crown, whether they pay for the ſame by rent, or by ſer- 
vice, are rateable, Coal. Caf. 1. | 
T. 26 G. 3. L. Bute v. Grindall and another. This 


Royal palaces 
and parks how 
far rateable. 


And by the court it was deter- 


cauſe was tried at the aſſizes in Surrey before Gould J. 


When the jury found a ſpecial verdict, which ſtated, iner 
alia, 'that L. Bute was duly appointed ranger of New Park 
near Richmond, and had granted to him the cuſtody of the 


houſes, lodges, & c. and alſo the herbage and pannage of the 


ſaid park: That ſome part of the park is incloſed lands, 
ſome part thereof meadow, and ſome part arable land and 
ſown with corn, rye-graſs, and clover, in the ordinary 
courſe of huſbandry ; That the meadow has been always 
mowed and the hay thereon ma le by perſons paid by the 
king, who alſo found the hay-ſeed; that 66 loads of hay 
when made has been always carried by the king's waggons 
into the park for the deer, and the overplus was ſtacked up 
for the uſe of the king's horſes, and the ranger's horſes, 
and ate by them, but never any ſold : That when the ara- 
ble land was ſown with'corn, the ranger found the ſeed ; 
and when with rye-graſs or clover, the king 1 oe 

R <cd ; 


N. 


ſeed; and was manured, ploughed, and ſown by the kings 
ſervants and horſes, and reaped by the ranger, and ſold for 
his benefit, and the king had no part; that the ſtraw was 
uſed for thatching the hay-ricks, and by the king's cart 
| horſes: That the profits ariſing to the ranger from the 
ſaid lands are worth 1001. a-year ; but the herbage and 
pannage of the park have yielded no profit to the ranger. 
hy L. Mansfield «: The | queſtion is, Whether the 
plaintiff is rateable at all? Not for how much or in what 
proportion. It is clear he is not rateable for the herbage 
and pannage, becauſe they yield no profit z but there is a 
parcel of land incloſed which he ſows, and afterwards 
reaps the corn from, to the amount of 1001. a-year; 
therefore he is occupierz and gus nomine occupier can 
make no differen& whether by gift or for wages. 
Buller J. It is immaterial what intereſt the occupier has 
in the lands, whether he holds as tenant at will, or any 
other tenure : It is not neceſſary to inquire into the occu- 
pier's title.  Durnf. and Eaft, 338. 2 
Stables rented E. 28 G. 3. L. Ambherſt.v. L. Somers and others. The 
by the colonel of queſtion for the opinion of the court was, Whether ſtables 
e lG. rented by the colonel of a regiment by order of the crown, 
for the uſe of the regiment, were liable to be rated for 
the relief of the poor. —The court were of opinion they 
were not rateable: That neither the poſſeſſions of the 
crown or of the public are liable to be rated to the poor. 
Durnf. and Laſt, 2. V. 372. 
A maſter gun- M. 30 G. 3. KX. v. Hurdis. Upon the appeal of Fame: 
be dies.. Hurdis agaiuſt a poor rate at the ſeſſions at Seaford, the 
| houſe, rateab'e, rate was confirmed, ſubject to the opinion of the court on 
the ſollowing caſe ; The appellant objected to the rate, 
becauſe one M vod, gunner ol the king's fort and battery at 
Seaford, who was a ſervant to his majeſty, and not in his 
own right the occupier of the dwelling-houſe thereto 
belonging, and who therefore. ought not to have been 
charged in the rate, was inſerted therein, and charged as 
the occupier of the battery-houſe 108. At the time of 
making the rate he was, and ſtill is, a head or maſter 
gunner, and acted as ſuch in the fort or battery of Sea- 
Ford. The fort and battery houſe are the property of the 
crown. A maſter gunner is a warrant officer appointed 
and removeable at pleaſure by the maſter-general of the 
ordnance though his office is uſually couſidered as 2 
proviſion for life. Mond, being ſo employed in the fort, 
occupied the whole of the houſe, except one room, 
which is allotted to the under-gunner —. 
1 | the 


upon this ſubje 


. —dwm , ,,,, . . 


- the oxdnance; and the furniture of this houſe belonged 


to #/ od. The inhabitants of the town, port, or pariſh, 
paying to the poor rate thereof, have a right to vote in 
the election of members of parliament for the town and 
port, and the appellant is an inhabitant of that deſcrip- 
tion.— I. Wer, Ch. J. I do not feel that my opinion 

militates againſt any decided caſe ; but 
I hall determine upon the ground of poſitive law, as it is 


Now it is expreſsly ſtated in the caſe that Mod war the 


occupier of the battery houſe ; and though perhaps it might 


have been contended below that he was not the occupier, 
in the legal ſenſe of the word, yet the finding of the 
ſeſhons precludes that queſtion here. It is not, however, 
a general poſition that a ſervant of the crown occupying a 
houſe in reſpect of his office is not rateable for it; for I 
was always rated for the houſe which I had as maſter of 
the rolls; and ſo are the auditors and tellers of the exche- 
quer. Soldiers indeed cannot be ſaid to be the occupiers of 
their barracks, in the legal ſignification of the word; they 
are no more than mere ſervants. And in the above cafe 
of L. Amber v. L. Somers, it appeared that the former 
was not the occupier of the premiſes rated. The other 
judges concurred. Orders confirmed. Durnf. and Zaft, 
3 V. 497. ME eo Ts . 


Tithes) H. 4 G. XK. and Turner. The defendant 
being aſſeſſed towards the poor rate for his tithes as 


vicar, appealed to the ſeſſions, where he is abſolutely 


diſcharged. —— But by the court: As vicar he is charge- 
able by the 43 El. and the ſeſſions hath only power to 
moderate, but not diſcharge. And the order of ſeſſions 
was quaſhed. Szr. 77. | | 
And a parſon who lets to each pariſhioner his own 


tithes, is properly the occupier, and ought to be rated. 


16 Viner, 427. . | 
But if a parſon makes a leaſe of the tithes to one per- 


fon, who afterwards lets the ſame to each pariſhianer, 


there the leflee is the occupier, and ought to be taxed. So 
it a man has a wood, or ſtanding corn, and ſells the ſame 


ſanding ; the vendor is the occupier, and ſhall be taxed. 


8 Mod. 61. 

T. 8G. K. and the inhabitants of Lambeth. The par- 
ſon lets his tithes to farm; and the farmer agrees with the 
tenant of tha; land, that in gonſidexation of his paying fo 


much, 


laid down in the 43 K. which ſubjects every occupier of 
lands, houſes, & c. to be rated to the relief of the poor. 


Tithes. 
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much, he ſhall retain the tithe, and gather in the whole 

f the two is charge- 
able to the poor rate, as occupier of the tithes, was the 
queſtion, And the ſeſſions diſcharge the leſſee of the par- 


- fon, and tax the tenant of the land.— But by the court: 


The order muſt be quaſhed. The farmer of the tithes is 
prima facie liable to the poor tate; and therefore, unleſs he 
can throw that charge over upon another, the tax muſt be 
made upon him. The tenant of the land in this caſe can 
never be ſaid to be the occupier of the tithes; for he is 
either a perſon who buys the tithes, or elſe he is to be 
taken as only excuſed from paying any; and nobody can 
ſay, but that though the'parſon thinks fit to excuſe a pa- 
riſhioner, he will ſtill remain in point of law the occupier” 
of the titles. This agreement being only by parol, can- 
not enure as an under-leafe of a thing that lies only in 
grant. Suppoſe it was the caſe of underwoods, which are 
ſold ſtanding, and the vendee grubs them up; can it be 
imagined that makes him the- occupier ? or ſuppoſe the 
tenant ſells the whole crop ſtanding, will that make him 


leſs the occupier of the land? If it ſhould, it would be 


impoſſible for the officers of the pariſh to know whom to 
charge. We muſt take this tenant of the land to be like 
any other buyer of the tithes, ſince he has no more title 
to them than any - ſtranger whatſoever 5 and when. 
the parſon or his farmer receives a ſum of money in lieu 
or tithe, that is in Jaw a receipt of the tithe ; with this 


© only difference, that it is not tithe in kind. In the caſe 


of a compoſition (as this is) or a madus, it was never 
thought but that the parſon was chargeable as occupier 
of the tithe 3 therefore there being no colour to charge 
the tenant of the land, the order of ſeſſions muſt 8e; 
quaſhed. Str. 525. - 

Tu Gi. A © 9 clerk, and Inucher: 
Upon an appeal to the quarter- ſeſſions in Cormutt againſt 
a poor rate, the ſame was confirmed, ſubject to the opi- 
nion of the court, on a caſe ſtating, 'That the appellants: 
were the proprietors of the tithe ſheaf of the pariſh of 
Paul; and alſo of one tenth of all fiſh caught, and brought 
on ſhore within the pariſh, for which they and their 


| tenants were rated. The only queſtion made was con- 


cerning the rateability of fiſh, which had been always 
rated in the pariſh of Paul, and being a property y7elding 
e certain annual profit," the ſeſions were.of opinion that it 
was rateable, and confirmed the rate. L. Kenyon - 


Ch. J. Yan 1 is decided by the expreſs terms 44 
tne 
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the ſtatute 43 Eliz. c. 2. f. 1. which, aſter mentioning 
parſons and vicars in the number of the perſons who are 
to contribute to the relief of the poor, enumerates 
(among other things) tithes impropriate and propriations of 
tithes, in reſpect of which the rate is to be made, and 
indeed the ſpirit of the law coincides with the words of 
this ſtatute. For the legiſlature intended that when 
rates are made, every perſon ſhould contribute according 
tothe benefit which he receives within the pariſh. Here 
the parties receive a certain benefit ariſing from the tithe 


it is ſaid, that only property which is vi//b/e ſhould be 
rated; but I think that is carrying the rule of exemption 
too far; for oblations and other offerings which conſti- 
tute the rectorial or ,vicarial dues are rateable. 


385. - | 


ing them to an annual benefit. Dalt. 165. 

In the caſe of the Governor and company for ſmelling 
down lead agaiuſt Richardſon and others, M. 3 G. 3. a 
point was reſeryed before Mr. J. Bathurſt at Carliſle allizes 
1761, which was thus: The defendant had diſtrained 
for the poor rate afſefied on the occupiers of the lead 
mines lying in the pariſh of Alon ; upon which they 
brought this action. The caſe ſtates, that the plaintiſfs 


the mine, but did not live in the pariſh of Aon ; that 
the profits of the hoſpital that year amounted to 1900l. 
but thoſe to the plaintiffs, the leſſees, were quite preca- 
rious and uncertain, and that ſome years they gained 
nothing; that no lead mines had ever been aſſeſſed, ex- 

cept in an inſtance or two ſince making this diſtreſs. 
By L. Mangfeld Ch. J. The queſtion is no more than 
this: Whether a leſſee of lead mines, whereon no rent is 
reſerved, other than a certain proportion of the ore to be 
raiſed, is rateable to the poor under the 43 Elia.“ Now 
nothing can be clearer, than that theſe mines are not 
within the /efter of the ſtatute ; for the legiſlature could 
never intend by the word c, mines to comprehend 
other ſpecies of mines. If they had meant to include 
them, they would either have enumerated them, or uſed 


expreſsly excludes mines of any other ſort, as much as if 
they had bren excepted. And there was a very good 
e 8 ground 


of fiſh in this pariſh, and run no riſk whatever. Then 


Order of ſeſlions confirmed. Durnf, and Eaft, 3 V. 


Coal. mines or ſaleable underwocds) That is proportion- 


were leſſees from Greenwich hoſpital; that they worked 


the general word mines. So that the expreſſion coal mines 


Lead mines, in 
what caſe rate 
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ground of exempting them; as from the nature of works 
ing them they are liable ro-more hazard and expence than 
coal mines are. And at that time, all copper, lead, and 
tin mines, in Derbyſhire, Cornwall, and Mendip in Somers 
fatſbire, (which are the only counties: where works of that 
kind were then eſtabliſhed,) were governed. by particular 
laws; whereby any ſtranger conforming: to the ceremoniet 
thereby required, was at liberty to work thofe mines, with» 
out any reward to the owner of the ſoil. And as all theſe 
undertakings were attended: with infinite hazard/and ex- 
pence, and often ruined the projectors; it is no improbahle 
conjecture, that the legiſlature meant for this reaſon, and 
in order to encourage them to proceed in undertakings of 
this public utility, to exempt them from any other burden 
or impoſition than thoſe that the miners? law had impoſed! 
| Indeed if a man has taken a leaſe of land, with privilege to 
dig for mines, he may be rated for the land: But that is 
not the prefent caſe. And where the legiſlature have not 
' impoſed a tax, this court cannot do it by conſtruction. 
For example, the fees of a phyſician or lawyer are not 
\ made liable by the act, and therefore cannot be rated. 
| Upon the whole, as here might be a wo good reaſon for 
not making theſe mines liable, which is fortified by uſage, 
and they are not within the letter of the act, I am clear 
they are not rateable. — Mr. J. Deniſon was of the ſame 
opinion. By Mr. J. lt : There is a material dif- 
ference between coals and other mineral works. Coals 
are eaſily found; but a vaſt deal of time and money is 
often ſpent in diſcovering: other mines. The legiſlature 
therefore conſidered how' dangerous it would be to dif- 
courage theſe kinds of adventurers, by ſubjecting them to 
a tax. Another thing which convinces me that the legit- 
lature meant only to include coal mines is, that in the ſta- 
tute of 31 El. c.7. concerning cottages, they have uſed 
the words coal mines and all other mineral worse, which 
ainly ſhews, they never underſtood that coal mines 
N comprehend other forts of mines. Burr. Mangf. 
* 5 16 G. 3. e and Gells. The plaintiff Rowlr was 
leflze under the crown of all lead miges with their appur- 
tenances, within the ſoke and wapentake of Wirkſworthy 
with the let and cope within the ſaid ſoke and wapentake, 
and was aſſeſſed for the fame, as for an eſtate of gool. a- 
year. The duty of Jr payable to the plaintiff, as leſſee of 
the crown, is the thirteenth diſſi or meaſure of lead ore, 


got, dreſſed, and made * at * the lead. mines 
within 
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within the ſaid ſoke or wapentake; and cope is, fixpence 


for every load or nine diſhes of lead ove raiſed at ſuch . 
mines. Theſe duties are paid to and received by the” 


plaintiff, without any riſk. or expence in working the 
mines, and in that year wherein they were aſſeſſed amount- 
ed to the clear ſum of 5001. ; but they are uncertain, and 
vary every year. It was argued, that this ſpecies of pro- 
perty is not aſſeſſable to the poor; and for this were cited 
the above caſes of the Governor and company for ſmelting 
lead againit Richard/on, and alſo the cafe of K. and Van- 
dewwall (a). Unto which it was anſwered, that both the 
caſes are diſtinguiſhable from the preſent. In K. and Van- 


dewall, the court held the quit- rents of a manor were nor 


aſſeſſable; but the ground of the deciſion was, that the 
land itſelf was before aſſeſſed; and therefore if the lord 
were liable, it would be a double aſſeſſment. In the other 
caſe, the mine itſelf was aſſeſſed, which could not be, on 
account of the great uncertainty and hazard attending the 
adventure. But here the mine itſelf is not aſſeſſed, nor 
are the miners in any reſpect affected: But it is the ſhare 
of profit accruing to the lord, which is rated as incident 
to and in reſpect of the ſoil, and by way of recompence 
for the injury done to the ſoil. 
the reſolution of the court: The poor rate is not a tax on 


the land, but a perſonal charge by reaſon of the annual 
profits which the leſſce of the crown receives out of the 


land, and which is not charged at all before to the poor. 


In general, the farmer or occupier of land, and not the 


landlord, is liable to this tax. For it ariſes by reaſon of 
the land in the pariſh, and the landlord is never aſſeſſed 
for his rent, becauſe that would be a double aſſeſſment, as. 
his leſſee had paid before. Lead mines are not within the 
ſtature of 43 Eliza. They are in themſelves uncertain, 
and may prove unſucceſsful to the adventurers. Taxes 


therefore upon the adventurers would be hard, and they 


are therefore excuſed. But he, who in caſe they do prove 
of value, receives a itipulated benefit from the profits or 
value of them, is not exculable on the fame ground; and 
therefore is expreſsly charged to the land tax, as that falls 
upon the landlord. He is alike liable to the poor rate for 
his viſible real property in the pariſn; tho' where the poor 
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- The leſſee of a 
coal mine rate- 
able, although 
be derive ro 
profit from the 
mine. 
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reſpect of his rent. Where the adventurer or leſſee of 
the mine pays nothing, it is no double tax in any light; 
becauſe the lord pays, not for that which the leſſee or ad- 
venturer is excuſed from paying for, but the lord pays for 
his own. It is not a mere caſua} profit, but arf annual 
revenue, if any; and very different from the caſual profits 
of a manor, which are not annual; for there may be none 
for years. But if the mine produces profit to the miner, 
the lord's ſhare is certain, annual, and an annual rent is 
paid for it conſtantly. The miner is obliged to pay cer- 
tain-proportions to the owner of the land. What reafon 
then is there to exempt theſe proportionable revenues? It 
makes no difference to the adventurer; it doth not preju- 


dice or benefit him. But as ſuch obligatory payment is in 


reſpect of the land, the land-owner ought not to receive 
it clearer or neater than.any other part of his eſtate, when 
he is at no trouble, expence, or pollible riſk. Therefore 
we are all of opinion that the plaintiff is liable to be rated 
for this property. Cop. 45 1. $65 

E. 34 G.3. K. v. Parrot and others. The defendants 
are leſlees of ſome coal mines at Exhall in Warwickſhire, 


and appealed to the ſeſſions againſt a poor rate, which was 


there confirmed, ſubject to the opinion of this court on the 
following caſe : The appellants are in poſſeſſion of the 
colliery for which they are rated under a leafe from Meſſrs. 
Arnold and Farmer, by which they were bound to work the 
colliery, and to pay a ſixth part of the money produced by 
the ſale of the coals got there, without any deduQtion on 
account of the expence of working; it was proved that 
upon an average of the laſt three years, the appellants paid 
3001 l. 158. 71d. as a ſixth part of the produce of the 
coals ſold, and that they loſt two farthings and a farthing 
on every ton of coals ſold: That the colliery always was 
and (till is a loſing adventure from the firſt of their taking 
it, and that they muſt have. known it at the time they took 
it, and their inducement for taking it was, that when they 
had worked out the coal in this colliery, they would be 
able to get at coal of their own which was adjoining; and 
that this was a cheaper way of getting at it than any other 
which they could have adopted. —L.-Kenyon Ch. J. It 


is ſaid, that this burden is to be laid where the benefit 
ariſes; but that rule cannot hold in a variety of inſtances 
that might be put. Suppoſe a landlord makes ſo hard a 
bargain with his tenant, that the latter derives no benefit 


from the farm, muit not the tenant be rated to the oe a 
255 | A 


” 


: | Poor. (Rate.) 
The landlord certainly is not liahle. This caſe differs from 
that of Rowls v. Gells (above) in this reſpect; that was the 
caſe of lead mines, which are not rateable under the ſtat. of 
Elia. and there the queſtion was, Whether or not the leſſee 
were rateable for certain annual profits which he received 
without any riſk on his part. Of the deciſion in that caſe 


it is not neceſſary for me to ſay any thing at preſent: I 


will form my opinion upon that queſtion when it ariſes 
again. But here the property is tateable under the expreſs 
words of 43 Elia. c. 2. It appears in the caſe that there 
has been a clear profit of 10001 a- year ſince the leaſe was 
granted; and the queſtion is, Whether the appellants, who 
are the occupiers of theſe mines, which it is admitted are 
rateable property, are or are not liable to be rated in reſpect 
of this property? Their objection is, that they have made 
an unprofitable bargain with the leſſors; but we cannot 
examine into that; it being ſufficient to make them liable 
that they are the occupiers of rateable property. Order of 
ſeſſions confirmed. Durnf. and Zaſt, 5 V. 593. 


M. 30 G. 3. K. v. St. Agnes. Two occupiers of rate- Toll tin and 
able property in the pariſh of St. Agnes, appealed V farm dues are 


the poor rate, becauſe J. P. Andrews, truſtee of J. 
minor, was omitted to be rated for the fee farms of tin ariſ- 
ing out of his premiſes in Sr. Agnes. And alſo becauſe 
N. Donnithörne was omitted to be rated for 700 tin raiſed in 
the pariſh of St. Agnes, and to which they are entitled. The 
rate was quaſhed at the ſeſſions, ſubject to the opinion of 
the court on the following caſe : J. P. Andrews as truſtee 
of J. Enys is entitled to a certain diſh or meaſure ariſing 


r 
ays a 


ateable, 


out of certain lands and tin bounds in St. Agnes, called 


toll and farm tin ; which toll is one 15th part of all the tin 
gotten in the lands of J. Enyt within the pariſh of &. Agnes: 
and which ſaid farm tin ar due is one 12th part, after the 
ſaid 15th part is deducted, for toll of all ſuch tin ſo gotten 
within the tin bounds in the pariſh ; and which ſaid dues or 
duties are due and payable by the laws and cuſtoms of the 
Stannaries of Cornwall, free and clear of all riſk and deduc- 
tions whatſoever ; but they are uncertain, and vary every 
year; yet for many years laſt paſt have produced a conſi- 
derable ſum annually. And N. Donnithorne is entitled to 
a certain diſh or meaſure called 20% tin or dues, ariſing out 
of certain lands in Sr. Agnes, and due and payable in the 
manner before ſtated, and which toll varies, and is uncer- 
tain, but alſo produces a conſiderable ſum annually. 
Morris moved, that this caſe might be ſent down to the 


ſeſſions in order that Andrews and Donnithorne ſhould be 
Vol.. III. 
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made parties to it. For though it was held in X. v. 
Maddern, that a rate might be quaſhed on an objection 
ſimilar to the preſent, without giving notice to the party 
whoſe name was omitted; yet in this inſtance the parties 
below had colluded together, and had conſented that the rate 


ſhould be quaſhed, ſubject to the opinion of this court whether 


Andrews and Donnithorne ought to be rated on the ſtate- 


ment of a caſe on which they had not been heard. But 


refuſed by the court. Dampier, in ſupport of the order 
of ſeſſions, cited Roꝛulſ v. Gells, as deciding this queſtion ; 
which Gibbs, contra, admitted. Morris again renewed 
his application, ſaying, that if he could be made a party 


here, he ſhould endeavour to ſhake the authority of that 


Caſe. —— L. Kenyon Ch. J. ſaid, he approved of the caſes of 
"Rexwls v. Gells and K. v. Maddcrn ; though theſe two per- 
ſons would not be precluded from objeCting to their being 
charged in any future rate on any ground they might think 
proper. But they were not parties to this caſe, and could 
not make any objection to the order of ſefſhons. —- By the 
court: Order of ſeſſions, quaſhing the rate, confirmed, 


Durnf. and Eaſt, 3 V. 489. 


Lands to berated [yn the ſaid pariſh] A man having lands in other pariſhes 


where they lie, 


Improved 


waltes. 


than where he lives, the ſame being in leaſe or not in 
Teaſe, he is to be taxed in the pariſh where he lives, ac- 
cording to his viſible eſtate there, and not for his lands or 


tent in another pariſh. Dalt. 165. 


For the taxation ought to be made upon the inhabitants 
and occupiers of lands within the pariſh, according to the 
viſible eſtates and poſſeſſions, real and perſonal, which they 
have and enjoy within the pariſh, without regard to any 
eſtate which they have elſewhere. 2 Bulſtr. 354. 

And by the 17 C. 2. c. 37. Where there ſhall be any 
diſpute in what pariſh or place improved waltes, and drain- 
ed and improved marſh lands lie, and ought to be rated; 
the occupiers of ſuch lands, or houſes built thereon, tithes 
ariſing therefrom, mines therein, and faleable underwoods, 
ſhall be rated to the relief of the poor, and to all other pa- 
riſh rates, within ſuch pariſh and place which lies neareſt 
to ſuch lands; and if on application to the officers of ſuch 
pariſh or place to have the ſame aſſeſſed, any diſpute ſhall 
ariſe, the juſtices at the next ſeſſions after ſuch applica- 
tion made, and after notice given to the officers of the ſe- 
veral pariſhes and places adjoining ro ſuch lands, and to 

all others intereſted therein, may hear and determine the 
ſame on the appeal of any perſon intereſted; and may cauſe 
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the ſame tobe equally aſſeſſed, whoſe determination there- 
in ſhall be final. But this ſhall not determine the boun- 
daries of any pariſh or place, other than for the purpoſe 
of rating ſuch lands to the relief of the poor, and other 
parochial rates. / 1, 2. | | 


The form of the rate may be to the following eſſect. 


A aſſeſſment for the neceſſary relief of the poor, and for Form of the 
the other purpoſes in the ſeveral afts of parliament men- *. 
 tined relating to the poor, for the pariſh of in the 

county of — made and aſſeſſed the — - doy of 
being the firſt rate at ſixpence in the pound for the preſent 


year — 


. 
A. B. — — — 0.4.0 
. — — — o © 9 
E. F. _ — — 8 2 


And ſo forth. 


Aſſeſſors, a 8 { Churchwardens. 


8 — | Overſeers of the poor. 


5 By the aforeſaid ſtatute of the 43 El. the ſaid rate attowance of 


and taxation ſhall be made, with the conſent of two juſtices, the ra e by the 


one whereof is of the quorum, dwelling in or near the pariſh juſtices. 
or diviſion. 1. 1. 

And this conſent is uſually given by the juſtices ſigning 
the ſame, with their allowance thereupon thus: 5 


W E, two of his majęſtys juſtices of the peace in and for 
the ſaid county, one whereof is of the quorum, do 
conſent unto and allow of this aſſeſſment : Witneſs our hands 
the — day of — —— J. P. 
K. P. 


But this conſent is to be underſtood of two juſtices out 
of ſeſſions; for the ſeſſions have no original power to or- 
der an aſſeſſment to be made, but only if it come before 
them by way of appeal: for in ſuch caſe the party would 
be deprived of the benefit of appealing. L. Raym. 798. 
And if the juſtices refuſe to ſign and allow the rate the 
2 of king's bench will grant a mandamus to compel 

em. 8 f 

M. 7G. K. and the juſtices of Doreheſſer. A manda- 
mus iſſued to the juſtices to ſign a poor rate made by the 
b 3G 2 * | church- 
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churchwardens and overſeers. Before the return a mo- 
tion was made to ſuperſede it, for Rveral objections to the 
fairneſs of the rate; and that this would be ſpeedier and 
better for the poor, than to reſerve the debate of them 
for a formal return. But by the court: The two juſtices 
are neceſſary to ſign the rate only by way of form; for it 
is the churchwardens and overſeers that have the power 
of making it; and whether it be þ fair rate or not, is pro- 
per for the juriſdiction of the ſeſſions, and was never in- 
tended for our examination. The ſuper/edeas being denied, 
the juſtices returned, that they could not allow the rate, 
it not being a juſt and proper rate: and the court having 
before given their opinion of this upon the motion, they 
reſented this uſage fo far, that they quaſhed the return, 
and. ordered an attachment againſt the juſtices, who there- 
upon ſubmitted, and returned that they had allowed the 
rate. Str. 393. | 
T. 7 G. 3. K. againſt Edwards and Symonds. The de- 
fendants were juſtices of the peace for St. Ives in Corn- 
wall, and had evaded the ſigning of a poer rate, in obedi- 
ence to a writ of mandamns, by keeping out of the way, ſo 
-  asnot to be ſerved with the writ; apd an attachment was 
granted for the contempt. Black. Rep. 637. 
Rate to be pub The churchwardens and overſeers ſhall cauſe publick notice 
e, to be given in the church, of every rate for relief of the poor, 
allowed by the juſtices, the next Sunday after ſuch allowance; 
and no rate ſhall be reputed ſugicient to be collected, till after 
fuch notice given. 17 G. 2. c. 3. . 1. 


The next Sunday after ſuch allowance] In the caſe of M 
v. Newcomb and another, T. 31 G. 3. It was determined, 
that if a poor rate be not publiſhed in the church on the 
next Sunday after it hath been allowed by the juſtices, it 
is a nullity, and payment under it cannot be enforced, al- 
though not appealed againſt at the ſeſſions. And L. Ken- 
yon Ch. J. ſaid it was a radical defect in the rate itſelf, 

Which nothing could cure. Durnf. and Eaft, 4 V. 368. 
Any perſon m And they ſball permit an inhabitant to inſpect ſuch rate at 
e the Tia . 17 feaſonable times, paying 14. and ſhall give copies on de- 
wow. being paid 6d. for every 24 names. 17 G. 2. c. 3. 
* 0 : | * | | 
And if any churchwarden or overſeer ſhall not permit any 
inhalitant to igſpect, or refuſe to give copies as aforeſaid, be 

Hall forfeit 201. to the party grieved. ſ. 3. 

Appeal againſt F any perſon ſhall be aggrieved by any aſſeſſment, or ſhall 


an. have any material obection to any perſon's, beiug put in or ff 
8 13.” out 
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out 0 ſuch aſſeſſment, or to the ſum charged on any perſon or 
perſons therein; he may, giving reaſonable notice to the church- 
avardens or overſeers, appeal to the next ſeſſions for the county, 
riding, diviſ:on, torporation, or franchiſe ; but if reaſonable 
notice be not given, then they ſhall adjourn the appeal to the 
next quarter ſeſſions after. 17 e 38. ſ. 4. 
_ Appeal to the next ſeſſions] In the caſe of X. v. Atlint, 
J. 31 G. 3. It appeared that the rate was made in 
Ochober 1789, and allowed in the November following, 
againſt Which the defendant appealed to the next Eafter 
ſeſhons, when the appeal was diſmiſſed with coſts, becauſe 
it was not made to the next ſeſſions.— The rate and order 
of ſeſſions being removed by certiorari, the court without 
hearing any argument confirmed the order of ſeſſions on 
the authority of K. v. Penryn, and K. v. Micklesfield, 
Durnf. and Eaſt, 4 V. 12. ; | 
In the caſe of K. v. Newburry, M. 32 G. 3. Upon an 
appeal againſt a poor rate, the queſtion was, Which part 
ſhould begin? The court ſaid, that where the appellant 
alleges that he has no rateable property within the place, 
the reſpondents ſhould firſt ſhew that he has ſome pro- 
perty liable to be rated; for it is impoſſible for the appel- 
lant in the firſt inſtance to prove the negative. And F, 
Haywood, amicus curie, ſaid, that in Yorkſhire, where more 
appeals of this kind were lodged than iq, any other county, 
when the appellant objected to his being rated at all, it is 
the practice for the reſpondents to begin; but if he objects 
to the quantum of the rate, then the onus lay on him, 
Durnf. and Eaſt, 4 V. 475. | LR. 
Provided, that in all corporations or franchiſes which 
| have not four juſtices, perſons may appeal if they think 
fit, to the next general or quarter ſeſſions for the county, 
riding, or diviſion, wherein ſuch corporation or franchiſe 
„„ &. 2. &+ 38-./ 5: - boy 
And on all appeals from rates, the juſtices ſhall amend the 
ſame, in ſuch manner only as ſhall be neceſſary for giving reliefy 
without altering ſuch rates, with reſpect to other perſons men- 
tioned in the ſame ; but if upon an appeal from the whole rate, 
it ſhall be found neceſſary to ſet aſide the ſame, then they ſhall 


. 


order a new rate to be made. Id. 1.6, 


The juſtices ſhall amend the ſame} E. 10G. 3. K. v. 
Witney. The queſtion for the opinion of the court was, 
Whether tradeſmen were to be aſſeſſed to the poor rate for 
their ſtock in trade? But the court declined giving any 
Wes 363 explicit 


Appeals in car- 
porations. 


Whether the 
ſeflions ought to 
quaſh the whole 
rate, or amend 


the ſame when 
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the name of any explicit opinion upon the merits, whether tradeſmen were 

pen ſon is mit- rateable to the poor for their ſtock in trade, as the order 

3 of ſeſſions for quaſhing the rate was clearly wrong upon 
the face of it; becauſe they ought not to have quaſhed the 
whole rate, but to have added thoſe perſons, and that pro- 
perty which was thought were illegally omitted. And the 
order was quaſhed. Burr. Mansf. 2634. Bott. 34. 

Alſo in the caſe of K. v. Ringwood, T. 15 G. 2. 
Three perſons were poſſeſſed as coparceners of ſtock in the 
trade of common brewers and maltſters to the value of 
4000 l. for which they were rated to the poor rate, which 
rate was-quaſhed at the ſeſſions. On hearing the cauſe, 
the court declined entering into the merits ;- but as to this 
particular caſe L. Mansfield ſaid, I have no doubt what is 
to be done with it, as the authority of K. v. Witney is pre- 
ciſely in point, which was determined upon this ſingle 
ground, that the juſtices in ſeſſions ſhould not have quaſhed 
the whole rate, but ſhould have amended it by inſerting 
the particular perſons and that property which was omitted, 
and which they thought rateable. So here the juſtices at 
ſeſſions ſhould have amended the rate. Order of ſeſſions 
quaſhed. Comwper, 326. 

But notwithſtanding the two preceding caſes, the court 
of king's bench have ſince determined the point as to ga- 
ing the rate in a different manner. 
Hl. 27 G. 3. K. v. Maddern. The following order was 
returned by certiorai from the ſeſſions in Cornwall, Upon 
the appeal of John Hoſkins againſt a poor rate made for 
the pariſh of Maddern, the following notice was produced, 
which had been ſerved on the churchwardens and overſeers 
of Maddern. * I do hereby give you notice, that I do 
s intend to enter into, and try ſuch appeal at the next ge- 
« neral quarter ſeſſions of the peace to be holden, Ec. for 
c that my objection to the ſaid rate or aſſeſſment, and my 
<« reaſon for appealing therefrom, and my charging it to 
« be partial, unfair, unequal, and unjuſt, is, that you have 
« left out and omitted in the ſaid rate or aſſeſſment the 
4% name of the Rev. William Borlaſe, as vicar of the ſaid 
« pariſh of Maddern, and neglected to charge, rate, and 
« affeſs him, for the ſmall tithes, dues, obventions, obla- 
« tions, and offerings, due and payable to him as the 
« yicar of the ſaid pariſh of Maddern, and liable to be 
t rated and aſſeſſed towards the relief of the poor of the 
„ ſaid pariſh of Maddern, at the time of making the ſaid 
« rate or aſſeſſment, and for ſome time before.” For the 
appellant it was moved to quaſh the rate for the omiſſion 
a Co 8: | - Fog ſtated 
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Rated in the notice, which was objected to by the pariſh - 


officers the reſpondents : They inſiſted that under this no- 


tice, and for omiſhon only, the court ought and were 
bound to amend the rate. And it then appeared that the 
appellant had omitted to give any notice to Mr. Berlaſe of. 
the intention of adding him to the rate. The reſpondents. 


moved the diſmiſſion of the appeal on the above grounds; 


but as they did not ſhew to the court the value of the 
tithes, whereby they might amend the ſaid rate if notice 
had been given, this court, for ſuch omiſſion of Mr. Bor- 
laſe, and not being able in this caſe to amend it, do quaſh 
the ſame, ſubject however to the opinion of the court of 
B. R. A rule having been obtained to ſhew cauſe why 


the order of ſeſſions ſhould not be quaſhed : 1ſt, Becauſe 
no notice had been given by the appellant to Borlaſe that 


his name ought to have been added to the rate; and 2dly, 
Becauſe the rate itſelf ought to have been amended, and 


not quaſhed. bbs ſhewed cauſe. As to the fitſt objec- 
tion, no notice was neceſſary to be given to the perſon 
whoſe name was omitted; the 17 C. 2. c. 38. only re- 
quires notice to be given to the churchwardens and oyer= 
ſeers. As to the 2d, this was a caſe in which the rate 


. could not be amended, It was quaſhed on account of the 
omiſhon of a perſon whoſe name ought to have been in- 
ſerted; and if he had been added, it would neceſſarily have 
made an alteration in the ſum to be paid by every per- 
ſon rated. Such an alteration would have affected the: 


whole rate; in which caſe the 17 G. 2. c. 38. / 6. ex- 
preſsly directs the juſtices to ſet aſide the rate itſelf. In 


K. v. St. Catherine's, Glouceſter, T. 16 G. 3. the owner 
of a number of houſes had been rated for them all in groſs, 
and the ſeſſions quaſhed the rate becauſe the occupiers. 
ſhould have been rated ſeverally. On a motion to quaſh 


that order, becauſe, it was contended, the ſeſſions ſhould 
have amended the rate by inſerting thoſe perſons who were 


improperly omitted, L. Mansfield ſaid, ** the ſeſſions could 
not amend it. It is a wrong rate: perſons are not rated 


e whoought to have been; and the inſertion of their names 
would alter the other aſfeſſments.“ In K. v. Sandwich, 
this court held that the ſeſſions had done right ih quaſhing 
the rate, which conſiderably ſhakes the authority of K. v. 
Witney. If the ſeſſions did right in quaſhing this rate, no 
queſtion can ariſe here on the value of Borlaſe's tithes; it 
is immaterial what the value was. In ſupport of the rule 
it was contended: 1ſt, The notice given to the pariſh offi- 
cers was not ſufficient. It was determined in K. v. An- 
. That no perſon could be added to a rate, to whom 
| 3 G 4 | notice 
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notice had not been given: now the cafe expreſsly ſtates 
that no notice was given to Borlaſe. The ſeſſions ought 
therefore either to have diſmiſſed the appeal for. want of 
regular notice; or adjourned the appeal as directed by 
17 G. 2. c. 38. / 4. As to the 2d queſtion, It is the invari- 
able practice of the feſſions not to quaſh the whole rate on 
account of the omiſſion of one perſon, but to amend it by 

adding the name of ſuch perſon; and the X. v. Witney and 
X. v. Ring wood were cited as expreſs to ſhew that this 
rate would have been amended and not quaſhed. Cur. adv. 

vult, — Aſohurſt J. delivered the opinion of the court: 
There have been two objections made: rſt, That no no- 
tice was given to Borlaſe, whoſe name was omitted in the 
rate, 2dly, That at all events the rate ſhould not have 
been guaſhed but amended. As to the firſt of theſe objec- 
tions, there ſeems to be no ground for it; the 17G. 2. c. 38. 
ſays, The party aggrieved may appeal to the next quarter 
ſeſſions, giving reaſonable notice to the churchwardens or 
overſeors of the poor, &c. and ſays nothing of any other 
perſon; neither does the nature of the caſe require it. 
For the complaint is againſt the churchwardens and over- 
ſeers for having done injuſtice to the reſt of the pariſh, by 
their having left out perſons who ought to be rated, and 
by thoſe meaus impoſed a greater burden on thoſe who are 
ted than they ſhould have done. It then becomes their 
115 to take proper ſteps to gain all neceſſary informa- 
tion; and there is ſtill leſs occaſion for giving notice to 
the individual, if the juſtices ought to 9b the rate and 
make a new one. As to the 2d objection; we are of 
opinion, That the juſtices have done right in quaſbing 
the rate; for though this is the caſe only of a ſingle per- 
ſon omitted, it is impoſſible to draw the line; and it might 
as well'be the caſe of fifty, which would impoſe upon the 
reſt of the pariſh a greater burden than they ought to 
bear. And it is not enough to ſay, that the more money 
is raiſed by the rate the longer it will laſt; for it may be 
an inconyenience to many perſons to pay at once double 
the ſum which is neceſſary to be raiſed for the immediate 
purpoſes of the pariſn. The caſe of N. v. St. Catherine's, 
_ Glouceſter, is in point. There the object ion to the rate was 
the leaving out of the rate Mr. Pitt's tenants; for which 
the ſeſſions quaſhed' it. The court faid, the juſtices had 
done right; for if all proper perſons had been rated, of 
courſe a leſs ſum would have been requiſite from the Teſt 
f the pariſh, As to the caſe of K. v. Witney, the point 
efore the court was, Whether ſtock in trade ought to be 
rated ? ? The court ſaid, “The ſeſſions had not ſtated 1 
be tg 


Poor, (Rate.) 
n the ſtock in trade was, or what it was that the rate had 
te taxed z or whether the perſons rated had any ſtock, or 
„ what that ſtock in trade was, nor any particular de- 
« ſcription what trade was meant.” The court indeed is 
made to ſay further, that on quaſhing the old rate a new 


one ought to have been made; but that was not the point 


on which the deciſion turned. And indeed it may ſeem 
doubtful whether the juſtices are the proper perſons to per- 
form this office, as the conſequence of adding a new ſet 
and deſcription of perſons would be, that a great many in- 
quiries muſt be made, which would exceed the bounds of 
the juſtices fitting ; and beſides the party, if over-rated, 
ought to have an opportunity of appealing, which I da 
not know that he could have from one quarter ſeſſions to 
another. The making of a rate is in its nature a mini- 
flerial and not a judicial act. For though they exerciſe a 
judgment in ſaying he ought to be rated, yet the quantum 

is a matter of fact, according to the value of the eſtate ; 
againſt all which, after the rate is made, he ought to have 
the liberty of appealing. Therefore, on the whole, we are 
of opinion that the rule muſt be diſcharged, Durrf. and 
Eaſt, 1 V. 625. | 

T. 28 G. 3. K. v. Cheſhunt. At the ſeſſions for Heri- 
frraſhire, Eliah Breton appealed againſt a poor rate for the 
pariſly of Cheſbunt, alleging that he was over-charged : 
the ſeſſions ordered that he ſhould be relieved, by being 
charged at 211. a- year, inſtead of the ſum he ſtood charged 
with, and that the rate ſhould be amended accordingly. A 
rule wag obtained to ſhew cauſe why the order of ſeſſions 
ſhould not be quaſhed, on the ground that the ſeſſions 
could not relieve the appellant without altering the whole 
rate; and that the whole rate ought to have been quaſhed 
on the authority of the above caſe of K. v. Maddern. 
But without argument, the court ſaid, that the caſe of the 
K. v. Maddern could not govern the preſent, becauſe that 
was Juſt the reverſe of this. There a perſon had been omit- 
ted in the rate; here an occupier was over- charged. They 
were therefore clearly of opinion, that there was no neceſ- 
ſity for the ſeſſions to quaſh this rate; that they had acted 
properly in amending it; and that the 17 G. 3. c. 38. 
would be nugatory if it did not apply to a caſe like this. 
Rule diſcharged. Durnf. and Eaft, 2 V. G23. (a) 


* 


(a) See ſeveral caſes where the point as to quaſhing or amend- 
ing the rate is mentioned, ante, under this head, marginal 
bote, Stock in trade of tradeſmen, &c. rateable." 


And 


Where the ap- 
pellant is over- 
rated, the ſeſ- 
ſions may amend 
the tate. 
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Witneſles. 


Aſter appeal, 
rates to be en- 


tred in a book, 


Rate to be le- 


vied by diſtreſs. 


Poor. 0 Rate.) 


And the eourt may award coſts to either party a- in raſes * 
ſettlement by the 8 9 V. Id. ſ. 4. 

Which {hall be recovered according to the ſaid. ſtatute, 
by indictment, if the party lives within the juriſdiction 


of the juſtices; otherwiſe, by diſtreſs, or commitment 


where no diſtreſs 1 is to be had. . 
M. 31 G. 3. K. v. Prefr and others. On an appeal 
againſt a poor rate becauſe certain perſons were omitted to 
be rated, it was determined, that a pariſhioner who is 
liable to be rated, but who is nt in fact rated, is a compe- 
tent witneſs. to prove the ratcability of the appellants, 
Daurnf. aud Zafl, 4 V. 17. 7 6 
True copies of the rate ſhall he entered in a book, by the 
churchwardens and overſcers, within 1 14 days after all appeals 
from ſuch rates are determined, and they fhall atteſt the ſame, 
by putting their names thereto ; and all fach books ſhall be kept 
by the churchwardens and ave! ſeers for the time being, whereto 
all perſons liable to be ed may freely reſort, and ſpall be 
delivered over from time to time, to the new churchwardens 
and overſeers, as ſoon as they enter into their offices, to be pre- 
ferved and produced at the feſſians when any appeal is to be 
heard. 17 G. 2. c. 38. ſ. 13. | 
It ſhall 75 lawful as well for the preſent as ft ee 
churchwardeas — overſeers, or any of them, by warrant from 
any tus ſuch juſtices, one whereof is of the quorum, to levy the 
ſaid ſums, and all arrearages, of every one that ſhall refuſe to 
contribute according as they ſhall be a Jed, by diſtreſs and ſale. 
43 El. c. 2. 1. 4. 
And by the 17 G. 2. c. 38. The goods of any perſon af- 
Ad and refuſing to pay, may be levied by warrant of diſtreſs, 
in auy part of the county; and if ſu efficient diſtreſs cannot be 
found within the county, on oath made theresf before a juſtice 
of any other county (which oath ſhall be certified in the war- 
rant) the goods may be levied in ſuch other county or precinct, 
by virtue of ſuch warrant and certificate; and if any perſon 
Hall be aggrieved by ſuch diſireſs, he may appeal to the nex1 
Non for the county or precin where the aſſeſſment was made. 
BY. 1 | 
But by Holt Ch. J. in the cafe of Tracy and Talbot, T. 
3 An. The rate cannot be diſtrained for by virtue of a 
general warrant made before the rate; but there ought to 
be a ſpecial warrant on purpoſe. 2 Salk. 532. Thatis to 
ſay, the non-feaſance of the party ſhall not be left to the 
judgment of the officer, who may, out of private reſent- 
ment, fell his neighbour's goods without ſuſſicient cauſe; 
but oath of the refuſal muſt be made before the Mie, 
| An 


* 


And it is reaſonable that the party ſhould be heard in his. 


defence; for he may ſhew cauſe variouſly why a diſtreſs 


ſhould not be granted; as that the rate was not regularly 
allowed, or was not publiſhed in the church, or that he 
had given notice of appeal, or that no demand or refuſal 
had been made, and the like. * 


Z. 19 G. 2. K. v. Juſticet of Middleſex. Motion for 1, what caſe the 
a mandamus to the juſtices of Middleſex to ſign a warrant cow: will grant 


* 


of diſtreſs for levying a poor's rate upon perſons refuſing le 


to pay the ſame. Upon ſhewing cauſe, it was ſet forth 
in the aſhdavit to have been the cuſtom not to grant war- 
rants without firſt ſummoning the party to ſhew cauſe, 
and that they had refuſed to grant any warrants of diſ- 
treſs, without firſt ſummoning the party. —— Lee, Ch. J. 
A writ of mandamus will not give the juſtices any power 
they had not before, and therefore it is to be conſidered. 
what power the 43 Eliz. c. 2. /. 4. gives them; and in 
that there is no direction that the party ſhall be ſum- 
moned to ſhew cauſe: nothing appears upon the affidavits 
that this is ſuch a rate as a diſtreſs ought to be granted 
upon; but the whole is, that perſons applying for the 
warrant did firſt refuſe to take our a ſummons, which 
to me does not appear a ſufhcient cauſe why the man- 
damus ſhould not go; if the juſtices have ſuſhctent reaſon 
why they did not grant the warrant, it will appear upon 
the return of the mandamus. The other judges con- 
curred. Mandamus granted. 1 Conſt. Bott, 207. | 
in the caſe of K. v. Benn and Church, H. 35 G. 3. Law 
ſhewed cauſe againſt a rule for a mandamus to the defend- 
ants who were juſtices for Cumberland, to grant warrants 
of diſtreſs to levy ſeveral ſums of money on different per- 
ſons who had refuſed to pay a poor rate for the townſhip 
of Whitehaven. The anſwer given to the application was, 
that there ſhould have been a previous fummons by the 
magiſtrates to the reſpective perſons charged with having 
refuſed to pay, which had not been iſſued in this caſe.— 
Bearcroft, in ſupport of the rule, relied on the above caſe of 
. v. Juſtices of Middleſex, where a mandamus was granted, 
notwithſtanding this very objection was taken. —L. Kenyon 
Ch. J. I confeſs I cannot tubſcribe my aſſent to the, de- 
cifion in the caſe cited. The payment of a poor rate, un- 
leſs it be ſet aſide, muſt be inforced; and if the maꝑiſtrates 
will not iſſue a ſummons to the perſon who reſuſes to pay 
the rate, this court will grant a mandamus to compel them 
to do it: but a ſummons mult precede a warrant of dif- 
treſs, which is in the nature of an execution. On the 
| ſummons, 


mandamus to 
vy a rate, 
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ſummons, the party may ſhew a ſufficient reaſon to the 

magiſtrates why a warrant of diſtreſs ſhould not iſſue; as 
for inſtance, that he has already paid the aſſeſſment to one 
of the pariſh officers who has not accounted for it. But 
it is an invariable maxim in our law that no man ſhall be 


. © puniſhed before he has had an opportunity of being heard: 


whereas if a warrant of diſtreſs were to be iſſued, without 
any previous fummons, the party would have no oppor- 
tunity of ſhewing cauſe why the execution ſhould not 
iſſue againſt him. But the next day the court granted a 
rule for a mandamus to the magiſtrates © to receive ſuch 
informations and complaints as ſhall be laid before them 
againſt perſons refuſing to pay the ſums aſſeſſed upon 
them, for the relief of the poor of the townſhip of White. 
haven, and to proceed thereupon» to levy the ſame.” 
Durnf. and Eaft, 6 V. 198. 


The form of the ſummons in which caſe may be 


this: 


| To 4. O. of the pariſh of —— in the 
Welkmoniand. ſaid county, denen. 
W E whoſe names are hereunto ſet and ſeals affixed, tuo of 
his majeſly's juſtices of the peace in and for the ſaid 
county, one whereof is of the quorum, do hereby ſummon you 
perſonally to appear before us at the houſe of in 
in the ſaid county, on the — day of —— ot 
the hour of in the forenoon of the ſame day, to ſbeau 
cauſe why you refuſe to pay the rate for aſſeſſment made for 
the relief of the poor of the ſaid pariſh for this preſent year: 
otherwiſe ue Hall proceed as if you had appeared. Given un- 
der our hands and ſeals the — day e in the year 
of our Lord — | | 


And then the warrant of diſtreſs thereupon may be 
thus: L 


. To the churchwardens and overſeers of 

Weſtmorland. 3 the poor of the pariſh of ——— in 
| the ſaid county. | 8 

(x) HEREAS n, and by a rate and a nent made, af- 

feſſed, allowed, arid publiſhed, according to the flatutes 

zn that caſe made and provided, A. O. an inhabitant and oc- 

| | cupier 


Rate.) 


eupitr of an houſe in the ſaid par 1 of — — un duly rated 
and aſſeſſed for and towards the neceſſury relief of the poor of 


the ſaid pariſh for this preſent year the ſum of 3 5. And 


a, 


whereas it duly appeareth unto us, two of his majeſty's ju mftices - 


of the peace in and for the ſaid 78 one wheresf is of the 
quorum, as well upon the oath of O. P. overſeer of the poor 
of the ſaid pariſh, as otherwiſe, that the faid ſum of 3 J. hath 
been lawfully demanded o 74 the ſaid A. O. and that the [aid 
A. O. hath refuſed and dath refuſe to pay the fam? : Aud 


whereas the ſaid A. O. having appeared before us in purſuance 


four ſummons for that purpoſe, hath nat e ued to us any ſuf- 


ficient cauſe why the ſame ſbould not be paid : | Or, And where- 


as it hath been duly proved to uf upon oath, that the ſaid A. 
O. hath been duly Fe. to appear before us the ſaid juſ- 


tices, to ſhew cauſe why the ſame ſhould not be paid, but he the 


faid A. O. hath neglefed to appear according to ſuch ſummons; 


and hath not ſhewed to ws any ſufficient cauſe why the ſame 
ſhould not be paid :] Theſe are therefore to require you forth = 
with to mate diſtreſs of the goods and chattels of him the ſaid 


A. O. And if. within the ſpace of [four] days next after 


2 diſtreſs by you taken, the faid ſum, together with reaſonable 


charges of taking and keeping the ſaid diftreſs, ſhall net be paid, 


that then you do fell the ſaid goods and chattiels ſo by you diſ 
trained, and out of the. money ariſing by ſuch ſale, that you de- 
tain the ſaid, ſum of 
taking, keeping, and ſelling the ſaid diſtreſs ; rendering to him 
the ſaid A. O. the overplus on demand. And if nv ſuch 
diſtreſs cnu be made, that then you certify the ſame unto us, ts 
the end that ſuch fi urther proceedings may be had therein, as to 
law dath appertain. Given under our hands and ſeals this 
— day of 


And where any diſtreſs ſhall be made, for money juſtly 
due for relief of the poor, the diſtreſs itſelf ſhall not be 
deemed unlawful, nor the parties making it be deemed 
treſpaſſers, for any defect or want of form in the warrant 
for the appointment of overſcers, or in the rate, or in 
the warrant of diſtreſs thereupon ; nor ſhail the parties 
diſtraining be deemed treſpaſſers ab initio, on account of 
any irregularity, which ſhall be afterwards done by the par- 
ties diſtraining; but the party aggrieved by ſuch irregula- 
rity, may recover full ſatisfaction for the ſpecial damage, 
and no more, in an action of treſpaſs, or on the caſe. But 
Where the plaintiff ſhall recover in ſuch action, he ſhall 
be paid his Full coſts. But no plaintiff ſhall recover in any 
n ſor any ſuch irregularity, if tender of amends avs 

een 


and alſo your reaſonable charges of 


Diſtrels ſhall wot 
be deemed un- 
lawtul tor want 
of fo m in the 
proceedings. 
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Commitment 


treſs. 


Anears to be le- 


ceeding over- 


leers. 


The perſon af- 
ſeſſed dying be- 
tote pay ment, 


« 


O 
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' been made by the party diſtraining, before ſuch action 


brought. 


17 G. 2. c. 38. / 8, 9, 10. 


In defect of ſuch diſtreſs, it ſhall be lawful for two ſuch 
for want of diſ. juſtices to commit ſuch perſon tc the common gaol, there to re- 
main, without bail or mainprize, until payment of the ſame. 


43 El. c. 2. 1. 4. 
And if any perſon 
vied by the ſuc- ſucceeding overſeers 5 a | 
| their predeceſſors the ſame which are allowed to 
in their accounts. 17 G. 2. c. 


38. f. 11. 


Hall negle to pay to ſuch overſeers, the 
all levy the arrears, and fhall reimburſe 
be due to them 


In caſe a perfon charged ſhall die before payment (which 
is a thing that muſt needs very frequently happen), it hath 
been doubted how far the deceaſed's goods in the hands 
of the executor or adminiſtrator are liable to anſwer the 
fame. As in the caſe of Stephens againſt Evans and others, 
E. 1 G. 3. William Veſey was aſſeſſed to the poor rate, and 


died inteſtate. 


Adminiſtration of his goods was granted 


to John Stephens the plaintiff. After which, two juſtices 
executed a warrant, in which warrant the ſaid aſſeſſment 
was recited; and in the ſaid warrant it was alfo recited 
that it appeared to the juſtices on the oath of the late over- 
ſcer, that the ſum aſſeſſed had been demanded of the ſaid 
William Veſey, and (ſince his deceaſe) of his widow and 
repreſentative Suſannah Veſey, and that they refuſed to pay 
the ſame; therefore the juſtices require the officer to diſ- 
train the goods and chattels of the late Milliam Veſey. An 
action of trover was brought by Szephens the adminiſtra- 


tor, and a ſpecial caſe was ſtated for the opinion of the 


court; and the queſtion as ſtated was, Whether the diſ- 
training and taking and. felling the cattle which were the 
goods of William Veſey, in the hands of the plaintiff his ad- 


miniſtrator, by virtue of the ſaid warrant, was lawful, or 


not ? Mr. Norton, on behalf of the plaintiff, argued that 


he made three o 


* 


er : 


it was not lawful, and that an action of trover is main- 
tainable againſt the pariſh officers for taking them, 


And 


I. It was a bad rate; being 
made to rein-burfe an overſeer, for the overſeer was not 
obliged to advance the money without a previous rate; 
and he may reimburſe himſelf out of the next, made in his 
own time: And it was made for half a year, whereas it 
ought not to have been for longer than a month. 2. Here 
was no refuſal by the repreſentative to pay the money. And 
there can be no diſtreſs, without a previous demand and 
refuſal. The refuſal was made by Veſey, who is dead; 


- 


and by the widow, who was not in fact; tho? ſhe is in the 
warrant ſtated to be his repreſentative. , 3. Suppoling the 
4 PR rate 


Poor. (Rate.) | 
rate and warrant to be good; yet the goods of Veſey are 
not diſtrainable, in the hands of his perſonal repreſentative, 
for a rate made upon Veſey himſelf. There is no inſtance 
of it, nor any caſe to ſupport this; therefore it ought not 
to be ſupported. Nor is there any neceſſity for it; for 
the poor cannot ſuffer by the non-payment of this money 3 
there are other proviſions for raiſing the money. This is 
a caſus omiſſus. The acts of parliament give no ſuch power 
to the juſtices, as to grant ſuch a watrant; and nothing 
can be intended in favour of their juriſdiction. It is not 
the thing that is rated, but only the perſon, the occupier z 
and the ſtatute gives the means of compelling it. The re- 
fuſal to contribute according to the aſſeſſment is treated as 
an offence, and the offender is to be ſent to gaol. But the 
executor or adminiltrator is not an offender. It is a per- 
ſonal charge. An overſeer could not bring an action for 
it, even againſt the perſon charged. He muſt purſue the 
particular remedy appointed by the act. And if ſo, the 
court will never extend the remedy againſt a repreſenta- 
tive. If an adminiſtrator ſhou!d pay this rent, he might 
be guilty of a devaſfavir. And the compulſion by diſtreſs 
will not alter the caſe, or be an excuſe for a devaſtatit, — 
Mr. Biſhop, on the other fide, for the juſtices and-pariſh 
officers: The court will not now enter into any objection 
to the rate. The only queſtions therefore are, as to the 
warrant, and as to the aſſets being diſtrainable in the hands 
of the repreſentative? As to the demand of the money 
upon Veſey himſelf, it was made upon him, and is ſo ſtated. 
And as to the demand upon the repreſentative, the end and 


intention of this ſpecial caſe was to ſettle the material 


point, the real queſtion, Whether the goods of the perſon 
rated are or are not diſtrainable in the hands of the repre- 
ſentative ? The practice is on our fide, that they are. It 
is no anſwer to ſay that other people are liable to pay, if 
the perſon rated dogs not: The queſtion is, Whether the 
"repreſentative of the perſon rated is or is not liable? The 
authority to make this warrant, and to make the diſtreſs 
in obedience to it, is founded upon the ſtatute of the 43 
Eliz. which giyes the remedy by diſtreſs, on refuſal to pay. 
The demand of the money is to be made, and in the pre- 
ſent caſe was actually made upon the perſon aſſeſſed; 
and that made it a deht from him. There, was no need 
of a demand upon the repreſentative. The aſſets were al- 
ready become liable, and remained ſo in his hands. As to 
the danger of a devaſlavit, a repreſentative could not be 
guilty of a devaſtavit, even by paying a ample _— 
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Poor. (Rate.) 
debt before a bond debt, if he had no notice of the bond 
debt: And the diſtreſs made upon him would be a juſtifi- 
cation to him for paying it under the compulhon of ſuch 
diſtreſs, I do not ſay, that the executor or adminiſtrator 
could be ſent to gaol for non-payment of this debt; but 
et the aſſets in his hands are diſtrainable, as the proper 
fund out of which it is to be paid; eſpecially as no action 
would ſie for it (as Mr. Norton agrees). — Mr. Nortor: 
in reply: No anſwer at all has been given to my objection 
to the rate itſelf, And I ſay, that even if the adminiſtra- 
tor were-admitted to be liable to pay, yet ſtill there ought 
to have been a previous demand upon him. No ſuch 
practice as what Mr. B:/bop ſpeaks of, is ſtated in the caſe ; 
and therefore the court will intend that there is none ſuch, 
And I believe there is none. I never heard of it before. 
I take it to be directly the other way. And at all events, 
the poor cannot ſuffer ; for there are other perſons who 
mult make up the deficiency, in caſe this man do not pay. 
This is ſcarce a folvent eſtate ; becauſe the widow has re- 
nounced adminiſtration, and it is granted to a creditor, 
This is a charge upon the perſon, which dies with him: 
Like coſts payable by one who dies; (for which a bill in 
3 chancery cannot be revived; and ſo in this court, upon 
informations, they are gone by the death of the party ;) 
and the adminiſtrator cannot poſſibly know in what courſe 
of adminiſtration to pay this rate. If an executor or 
adminiſtrator pays a debt of a lower nature, at that time 
knowing of others of an higher, it is undoubtedly a de- 
vaſlavit. And here there may be debts of an higher na- 
ture, which the adminiſtrator may know of. And if he 
is obliged to pay it under compulſion, he ought to pay 
it without compulſion. It is a charge impoſed; not a 
debt. The caſe was leſt * open upon its being ſtated at 
the trial, to all or any other objeCtions that could be made 
upon the face of it. There were other debts beſides 
this. —By Mr. J. Deniſan: That makes no difference. 
The . is ſtated particularly upon this caſe; and 
is confined to the levying the money upon the repreſent- 
ative of the perſon charged. I ſhould think, the event 
muſt have often happened in fact and experience. The 
ractice is not (tated. But however, the queſtion 1 is, What 
the law is? and not what the practice is. It is a rule, that 
upon a new ſtatute which preſcrives a particular remedy, uo 
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| remedy can be taken, but the particular remedy preſcribed 


by the/ſtatute. Therefore, clearly, no action of debt will 


lie for a poor rate. The remedy given by the act of 
the 43 El. muſt be conſidered with analogy to other like 
eaſes. This ſtatute conſiders the perſon rated and refuſ- 
ing to pay, as an offender. And it gives uo authority 
but to diſtrain the goods of the offender. Therefore no 
2 are liable to be diſtrained by the words of this act, 
ut the goods of the offender himſelf. I never apprehend- 
ed, that the goods of the perſon aſſeſſed to the rate can be 
charged in the hands of the repreſentative. And there- 
fore (as at preſent adviſed) I ſhould: think that this action 
will lie for taking them. I agree that this is in the nature 
of an execution: But yet it is perſonal ; and I do not know 
that it is a lien upon the aſſets. Mr. J. Wilmot 
concurred; and ſaid, he had no doubt about it. He 
thought the intention of the ſpecial caſe, which ſtates a 
particular queſtion, appeared to be, to ſubmit this queſtion 
only to the court. As to the objections that have been 
made to the rate; the firſt is of no great importance: 
For tho' you cannot make a rate to reimburſe overſeers; 
yet the overſeer may immediately, whilſt in office, reim- 


As to the ſecond, he ſaid, he believed that whatever the 
law might be, the practice was, not to make theſe rates 
monthly. On the merits: It is not ſtated in the caſe, that 

a demand was made even upon Veſey (the perſon aſſeſſed), 
and that he refuſed payment; tho' it is ſo recited in the 
warrant. But that is not material. For I have not the 
leaſt doubt, but that the repreſentative ought to have 
been convened before the juſtices, and aſked, what he had 
to ſay: why he ſhould not pay the rate aſſeſſed upon Veſey 
his inteſtate. This caſe ſeems to be like a ſcire facias upon 

„ a judgment : Upon which, execution cannot be. ſued out 
"againſt the repreſentatives, without aſking them what they 
have to alledge why it ſhould not be taken out. At the 
time of the teſte of the warrant, they were the goods and 
chattels of the repreſentative. If the teſte had been prior 
do the death, they would have been the goods and chattels 
"of the deceaſed. -But'if teſted after his death, they are 
not his-goods and chattels, but the goods and chatte)s of 
the repreſentative. Therefore if the money had been de- 
manded of the repreſentative, I ſhould have had great 
doubt, whether this-warrant and diſtreſs would not have 
been good. For I cannot think that.by the death of the 
l. II. 1 perſon 


- butſe' himſelf out of the next money raiſed for the rate. 
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eſſential circumſtance. 
feli Ch. J. and Mr. J. Jeder being abſent) judgment was 
given for the plaintiff the adminiſtrator. Burr. Aan. 


1152. Black, Rep. 284. PE 
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perſon charged with this rate, the aſſeſſment before made 


upon him and demanded of him would have been quite 
gone and loſt to the pariſh; and could not have been any 


way come at. For tho? it may be a charge upon the per- 


ſon, yet it is a charge upon him in reſpect of the thing oc- 
cupied. And tho' he be called an offender, if he refuſe to 


pay it; yet he can be no otherwiſe conſidered as an of- 


fender, than every other debtor who refuſes or neglects to 


pay his debts, and thereby renders his perſon and goods 


liable to be taken into execution, is ſo far treated as an of- 
fender, till he ſhall comply with the judgment awarded. 
And in experience I know it to be the caſe, that theſe 
payments by executors or adminiſtrators are often allowed 


to go in diſcharge of the aſſets of the teſtator or inteſtate ; 
though I do not remember that it has been ſettled in what 
_ courſe of adminiſtration. + Indeed it might be of too much 


conſequence, to put it into the power of juſtices of the 


the courſe in which they are to be adminiſtered. 


peace to determine upon the adminiſtration of aſſets, as to 

In a caſe 

of Wallis and Hewit, at Guildhall, at the fittings after 

Hilary term, 5 G. 2. before L. Ch. J. Eyre, in an action 
of treſpaſs, two aldermen of London had made a warrant 

to diſtrain a man for a poor rate. The man died inteſtate. 

But before that, there had been a demand made upon 


him, and refuſed by him, and a warrant of diſtreſs granted 


upon his refuſal. And then he died. 


| Eyre Ch. J. 
held that a diſtreſs could not be made after his death; or 


if it could, yet the repreſentative ought to have been ſum- 


moned: And he held the property to be changed. A 
caſe was made for the opinion of the court of common 


pleas: But I could not hear what became of it.— L. Ch. 
Eyre was a great lawyer. It would be ſtrange, that a 
diſtreſs ſhould be taken upon a man's goods, without hear- 


ing him. And it would make great confuſion in the ad- 


miniſtration of aſſets. He may have paid or retained 


judgment debts, prior to this diſtreſs for the rate.“ 
Mr. Gould was retained to take notes for the defendants. 
But he ſaid, that if Mr. Norton inſiſted upon the want of 


a demand from the repreſentative, he could not pretend 
to maintain the caſe on the part of the defendants. 
Mr. J. Deniſon and Mr. J. Wilmot ſaid, That this was an 


And by the court: 


L. Marn/- 


[Note, 


| 
5 
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Vote, The arguments in this caſe are here recited 
ſomewhat at large, in order to bring in as much light as 


"bas 


may be upon the ſubject; eſpecially as no other caſe hath 


occurred, wherein this point hath been conſidered. And 


this particular caſe, as appears, was determined on its 


own peculiar circumſtances, namely, for want of ſum- 
moning the adminiſtrator. So that the principal point 
ſeemeth yct to remain undetermined ; which includes in 
it theſe particulars: 1. Where the warrant of diſtreſs 


is made out during the life time of the perſon afſcſſed, 


Whether the officers can follow the goods into the hands 


of the adminiſtrator or any other, without taking notice of 


any perſon as executor cr adminiſtrator? 2. Where 


death of the perſon aſſeſſed, Whether on ſummoning 
the adminiſtrator, and refuſal by him, the officers can 


diſtrain the goods in the hands, of ſuch adminiſtrator ? 


3. Whether the adminiſtrator himſelf may be aff-fled in 


a ſucceeding rate, as for arrears; and on the aſſeſſment 
being confirmed at the ſeſſions upon his appeal, whether 


diſtreſs may be made as of his own goods, and whether 
for defect of diſtreſs he may be committed? 4. In 
what courſe of adminiſtration ſuch aſſeſſment ſhall be 
eſtimated? And if the adminiſtrator ſhall plead before 
the juſtices debts of an higher nature, or infufficiency of 
aſſets z Whether and how far the juſtices are to take no- 
tice of ſuch plea, and how or in what manner they ſhall 


determine the ſame ?) 


E. 5 G. K. and Uttoxeter. Upon great debate, and 
ſearch after precedents, it was held, that a certiorari would 
not lie to remove the poor rate itſelf, the remedy being to 


appeal, or by-aCtion when a diſtreſs is taken, which wall 


anſwer all the ends of juſtice in coming at an equal rate 


. Whereas if the rate itſelf ſhould be required to be ſent up, 


great inconveniencies and delays would follow. Str. 932. 


Ce of S. 317. 


E. 7G. 2. K. and the juſtices of Sa/op. The true ob- 


jection againſt a certiorari is, that if rates were remove- 


able, the poor might be [ſtarved whilſt the rates were de- 


the warrant of diſtreſs is not made out till after the 


Certiorari. 


pending, and therefore the court, from the great inconve- 


mence that would attend the removal of rates, have re- 
fuſed to do it. 1 * C. 201. Str. 975. 


3H 2 ii. Taxing 
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Hoendred contri. © "If the faid Juſtices do perceive that the dubabitants of 
byory. any pariſh are not able to levy among themſelves ſufficient fums 
for the purpoſes aforeſaid, then the ſaid two juſtices (1 Q.) 
ſpall tax, rate, and afſeſs. as aforeſaid any other of other pa- 
riſhes, or out of any pariſh within the hundred, to pay ſuch 
\ ſums to the churchwardens and overſcers of: the ſaid poor pariſh, 
for the feud purpoſes, as the [aid juſtices ſhall think fit. 43. El. 
Fs. | 
 . That the inhabitants of any pariſh are not able] H. 8 An. 
Order of two juſtices : The caſe was thus: There were 
two vills in one pariſh, and the juſtices recite in their 
order, that one of the vills was very rich, and the other 
very poor; and further, that the vill which was rich, did 
not pay half ſo much to the poor, as the poor vill did. 
Objected, 1. One vill ought not to contribute to another, 
becauſe the ſtatute mentions pariſhes only. 2. The rea- 
fon given for charging the rich vill to contribute to the 
Poor vill is uncertain; wiz. becauſe they do not pay half 
fo much as the poor vill does, without ſhewing that either 
vill pays any thing to the poor, —By the court: As to the 
firſt objection, ſurely this will come within the equity of 
the ſtatute, though the ſtatute only makes mention of pa- 
riſbes, and it is highly reaſonable, that one vill ſhould 
contribute to another in the fame pariſh, But this order 
muſt be quaſhed on the ſecond objection, for the uncer- 
tainty. Foley, 25, | 
ben the ſaid 10 juſtices] T. 2 J. 2. K. and Grigſh. 
The Mons rated the adjacent pariſhes : Quaſhed; becauſe 
the ſtatute appoints it to be done by the two juſtices, and 
hereby they prevent an appeal. Caſes of S. 259. 


The ſaid tavo juſtices [ball tax, rate, and afeſs] T. 12 G. 2. 


4 


Sk. Mary's and St. Peter and Paul's in Marlborough. 
Two jullices order the churchwardens and overſeers of 
Se. Peter and Paul's to aſſeſs, raiſe, and levy a ſum to- 
Wards the maintenance of the poor of St. Mary's. 
But the order was quaſhed by the court; becauſe the 
juſtices had delegated their power to the churchwardens 
and overſeers ; whereas by the ſtatute they themſelves 
are to make the rate on all, or on particular perſons. 
Str. 1114. | 6 | 
n In 
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In this caſe, a mandamus was moved for to the juſtices, 
to make a rate for the ſupport of the poor of the pariſh 
of St. Mary's; which was oppoſed, becauſe the pari 
officers ought to make the rate, and the juſtices are only to 
ſign it. To which it was anſwered, that this motion was 
grounded on this clauſe of the ſtatute; and thereupon a 


mandamis was granted, directed to the juſtices; and as 
this is a matter of right, they ought to make a return. 


16 Vin. 416. | 
And the juſtices are to make the taxation, and leave 
it to the churchwardens and overſeers to levy it. 2 Salk, 


Any other of other pariſhes) M. 32 C. 2. Reſolved, That 
the juſtices may impoſe the charge upon any of the inha- 
bitants of the neighbouring pariſhes, and are not obliged 
to put a general tax upon the whole pariſh, Comb. 3og, 
1 Ventr. 350. | 9A 

T. 12G, K. and Boroughfen. There was a taxation 
of ſeyeral perſons in a pariſh ; Objected, that it ſhould be 
of all the perſons in a particular place or pariſh, —The 
court thought it unreaſonable, that ſeveral perſons. in a 


ariſh ſhould be charged, and not all, but that the words 


of the act are very ſtrong : and did not quaſk the order for 
this objection. Foley, 29. | f 


Within the hundred] T. 9 An. Beroughfen and St. John's. 
Motion to quaſh an order of two juſtices; for that it doth 
not appear upon the order, that the pariſh which is charg- 
ed to nid the pariſh that is not able to maintain its own 
poor, is within the ſame hundred. And quaſhed by the 
whole court. Foley, 27. | SF ET 1 

H. 8 An. Motion to quaſh an order of two juſtices, 
which was made to aſſeſs the pariſhes of St. Stephen and 


St. Mary Magdalen in Norwich, in aid of the pariſh of St. 


Benedict, which was not able to maintain its own poor. 
Objection: Theſe pariſhes are not in the ſame hundred; 
it is in Ner wich where there is no hundred, fo the juſtices 


have no juriſdiction.— And by Holt Ch. J. The order 


mult be quaſhed. Foley, 31. 
E. 31 G. 2. K. aud the tithing of Milland. Two juſ- 
tices tax the inhabitants of the tithing of Milland, in aid 


of the pariſh of $7. Peter's Cheeſehill, in the ſame county. 


The ſeſſions confirm the order, ſetting forth, that the 
tithing of Milland, and the pariſn of St. Peter's Cheeſehill, 


boch lie in the ſame berg of the ele where the faid 


3H 3 | "pariſh 
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pariſh lies. On referring it back to the ſeſſions to be 


more” particularly ſtated, it appeared (ſubſtantially) to 
be a hundred, though called by another name. And the 


court held, they were not reſtrained to the particular word 
Hundred, but! it is ſufficient if it be ſignified by any word 


equivalent, And the orders were affirmed. Burr. Mangf.. 
$76. 

In the caſe of K v. T. Holbeche eſq. and another, it was 
determined, that county juſtices cannot rate a pariſh with- 
in their juriſdiftion i in aid of another pariſh lying within a 
borough which has an excluſive hanna ak and 


Ea, 4 V. 778. 


As the ſaid juſtices lol think #1 E. 12G. K. and St. 


Mary's in Marlborough. An order was made for a neigh- 
bouring pariſh to contribute / hing as we the ſaid juſtices 


Fall think fit. But by the court: It muſt be quaſhed ; for 


the diſcretion that is left in the juſtices, is as to the 


quantum, and not as to the duration of the contribution. 


Str. 700. Bop 
M. 6W. K. and Knightly, A ſum in groſs was taxed 


upon a neighbouring parith, for a whole year; which was 


objected to as unreaſonable, becauſe their ability may 


change: nevertheleſs the order was confirmed. Comb. 300. 

T. 6 GC. K. and Teſſcembe.— By the court: The order 
for the contributory pariſh to make a rate at 6d. in the 
pound is ill for incertainty; it ſhould have been, to raiſe 
ſuch a ſum certain. Comes. Str. 314. 

T. 12G. 2. Caſeof the pariſh of St. Peter and Paul in 
Morlborough. Two juſtices, reciting the inability of the 
pariſh of St. Mary to maintain its own poor, order the 
pariſh of 87. Pate and Paul to contribute 601. for the 
maintenance of the poor of the other pariſh : An objection 
being made to their ordering ſuch a groſs ſum, the court 
held it in that reſpect to be well. Str. 1114. | 

And if the ſaid hundred ſhall not be thought by the ſaid juſ- 
tices able and fit to relieve the. ſaid ſeveral pariſhes not able 
to provide for themſelves as aforeſaid, then the juſtices at their 
general quarter ſeſſions fhall rate and aſſeſ as aforeſaid any 
other of other (hor Her, or out of any pariſh within the county. 
4 EL c. 4. f. 3. 

. 36. X. * Percivall. Order of ſeſſions, reciting 


that the pariſh is not able to maintain its own poor, nor 


any other pariſh within the hundred to conttibute, there- 
fore the juſtices at the ſeſſions tax other pariſhes in an- 


other hundred within the lame b It was moved 8 
| qua 
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quaſh it, and inſiſted that the ſtatute gives no authority 
to the ſeſſions to charge people out of the hundred, till 


two juſtices have inquired whether any pariſh in the 


hundred can contribute: The firſt application to be to 
two juſtices, and the ſecond to the ſeſſions.—Parker Ch. J]. 
I do not ſee, to what purpoſe it would be, for the two 


Juſtices to make an order, only to adjudge that no pariſh . 


within the hundred is able to contribute. We will pre- 
ſume the ſeſſions is ſatisfied of that, and if the two juſtices 
{ſhould make ſuch an adjudication, yet the ſeſſions muſt 
inquire into the truth of it; and if no order appears, 
which charges any pariſh within the hundred, it is a ſuf- 
ficient ground for the ſeſſions to act. If the two juſtices 
had charged any pariſh within the hundred, that would 
have ſtopped the ſeſſions from proceeding ;z and the ſuffi- 
ciency of the hundred depends on this, whether two juſ- 
tices have ever charged the hundred. If the ſaid hun- 


dred ſhall not be thought by the ſaid juftices able, that is, if 


the two juſtices do not adjudge it ſo. If two juſtices 
ſhould adjudge the hundred not able, yet if other two 
juſtices adjudge the contrary, their charge would be good, 
and the ſeſſions be ouſted of their juriſdiction, notwith- 
ſtanding the firſt adjudication, Eyre J. Here are two 


Juriſdictions, that of the two jultices, and that of the ſeſ- 


ſions, and both are original juriſdictions. They are dif- 
ferent in all reſpects, for the two juſtices have no power 
out of the hundred, nor the ſeſſions within it. 
need be no appeal from any adjudication of two juſtices, 
for that would be to appcal from a nullity. And the 
order was confirmed. Str. 56. 


iii. How far parents and children are liable to main- 
0 tain each other. 


The father and grandfather, mother and grandmother, and 
children of every pour, old, blind, lame, and impotent perſon, or 
other poor perſon not able to work, being of a ſufficient ability, 
ſhall at their own charges relieve and maintain every ſuch poor 

perſon, in that manner, and according to that rate, as by the 
Juſtices of that county where ſuch ſufficient perſons dwell, in 
their ſeſſions ſhall be aſſeſſed ; on pain of 205. a-month. 43 El. 
Co . . 


There 


Parents and 
children mu- 
tuaily liable. 


Which penalty ſhall go to the uſe of the poor-f the ſame pa- 


riſb, and be levied by ſome or one of the churchwardens or over- 

 ſeers, by warrant from two ſuch juſtices (1 Q.) by diftreſs ; or 
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(Rate) 
in dier eek any two ſuch juſtices may commit the Fender ta 
the common gaol, there to remain without bail or mainprize, 


Voor. 


till the aid forfeirures Hall be paid. f. 2. Fr. b 


A man is not 
obliged to main- 
tain his daughter, 
in law after her 
mother's death. 


Nor bis wife's 
childr#n by a 
former huſband, 


Son's wife, the 
ſon being run 
_ 


Father and mother] T. 9 An. Q and Clenthan, It was 
moved to quaſh an order upon the father- in- law, to main- 
tain his wife's daughter, his wife being dead. — By the 
whole court: The huſband ought to provide for the 
daughter-in-law during the wife's life, in the right of his 
wife; but when the wife dies, the relation is diſſolved, 
and'ke is not by any means obliged to provide for the 
_ daughter-in-law after her mother's death. Foley, 39. 

E. 10 An. 8 and St. Botolph's Aldgate. The ſingle 
queſtion was, Whether the huſband fhall he chargeable to 
maintain his wife's children by a former huſband ? and it 
Was reſolved. He was, during the wife's life, in her right, 
but not aſter. Foley, 42. 
| There was an order upon the mother, who was married 
to a ſecond huſband, to maintain her children which ſhe 
had by the former huſband. Bat by the court : a feme 
covert cannot be charged, but they ought to have charged 
her huſband. Foley, 44. 

But notwithſtanding the above, In the caſe of Tusb and 
others v. Harriſon and another. M. 31 G. 3. Which 
Was an action on a covenant, in which the defendants who 
were father and ſon ( after reciting that differences had 


_ ariſen between the ſon and his wife, and that they had 


agreed to hve ſeparate) covenanted inter alia to pay all the 
debts contracted by her, ohich her huſband was by law liable 
to pay. One of the breaches aſſigned was, that they had 
refuſed to repay money laid out for board, lodging, and 
other neceſlaries for her infant ſon by a former huſband. —. 
The court were of opinion that the huſbarid is not liable 
to pay the expences of maintaining the wife's child by a 
former huſband, altho? the wife be then living, and ordered 
thoſe articles in the account to be Gulaltowed. Durnf.. 
and Eaft, 4 V. 118. | 
M. 7 G. 2. K. and Dempſon. It was moved to quaſh 
an order upon the father to pay a certain ſum weekly to his 
ſon's wife, his ſon having run away from her as ſoon as 
he married her, and ſhe having had a child in the mean 
time. To this order two exceptions were taken: Firlt, 
that it appears the ſon's wife was an adultereſs; and there- 
fore the huſband himſelf would not have been bound to 
e wi much more the hufband's father could 


not. 


Poor. 


(Rate.) 


not. To this it was anſwered, and allowed by the court, 


that whatever effecb this act of the wife might have upon 
the huſband, it could not have any upon the pariſh. 

Secondly, it was objected, that the'ſtatute extends only 
to natural relations, "ad for this purpoſe was cited. the 
caſe of K. and Munden (hereafter following); and the 
court was of opinion that this objection was fatal, and 
that the act doth not extend to relations in law. 
nardiſt. 329. 364. Note; Sir 
of this: caſe ſays, that the order was for the*father to 


maintain the ſon's wife, aſter a divorce 4 m/e & 0 


for adultery. Str. 955. 


Grandfather and — M. 10. K. aud Reeve. 
The reputed grandfather or grandmother are not within * 
the ſtatute; for a baſtard is iu Populi, 2 Bulſt. 


* 


H. 7 Cha. Gerard's caſe. 
mother, and has an eſtate with her in marriage, for this 
eſtate he ſhall be charged to be contributory towards the 
lief and maintenance of the grandchild, within the mean- 
ing of the ſtatute : but otherwiſe it ſhall be, if he has not 
any eſtate or advancement by his marriage with her.—B 
IWhithcke and Croke Js. But by Croke J. He ſhall be 
charged with keeping the grandchild during the life of the 


grandmother his wife; and if ſhe dies, he ſhall not be 


charged after her death. 2 Bulft. 346. 


But by Holt Ch. J. If the wife dies, he muſt maintain 


the grandchildren, though the relation be determined. 


And he ſaid, that in Gerard's caſe, who married the 


grandmother of a poor perſon, though the died, and fo 
the relation was determined, yet the ſtatute was to be 
conſtrued by equity, and that he was a e 
within the ſtatute. Comb. 321. 405. 


2 Bar- 
John Strange in his report 


Grandfather and 


gran «mothers 


If a man marries a en f 


But in the caſe of 2 Bu/fr. 346. it does not appear 


that the grandmother was dead; nor is there any reſo- 
lution, the judges differing in their opinions. 16 Viner, 


417. 


Upon the whole, the diſtindion ſcems to be this : If a 


mother or grandmother marries again, and was before 
ſuch ſecond marriage of ſuſficient ability to keep the child, 
the huſband ſhall- be charged to maintain it; for this be- 
ing a debt of hers when ſingle, ſhall like others extend 
to charge the huſband ;z but at her death, the relation be- 
ing diflvived, the huſband is under no farther obligation. 


BI 8. 
Haag. 44 And 
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A fon in law is 
not obliged to 
maintain his 
wife's mother, 


. Grandchildren. 


The order muſt 
ſet forth, that 
the perſon is 
poor, &c. and 
not able to 


work. 


Poor, | (Rate.) | 
And though the father be living, yet if he be unable, 


the aner o. el. being of ability, my be compelled to 


keep the grandchild, and alſo to pay ſo much money as 
the juſtices ſhall think reaſonable for the time paſt. M. 
6 Ann. Q and Joyce. 16 Viner, 423. 


And children] T. 5 G. K. and Munden. Order 100 
citing that Munden ha a good fortune with his wife, and 
that her mother was poor, therefore he is ordered to pro- 


vide for her.——By Pratt Ch. J. The caſes which have hi- 
_ therto been were either where the judges were divided, or 


the matter came not directly in queſtion, or was only a 
caſe at the judge's chamber. It never came judicially be- 
fore the whole court till now. And as it is res integra, on 
conſideration we are all of opinion, that the ſon in law is 
not bound, either within the words or intent of the ſta- 
tute, which provides only for natural parents. By the 
law of nature a man was bound to take care of his own 
father and mother. But there being no temporal obli- 
gation to enforce that law of nature, it was found neceſ- 
ſary to eſtabliſh it by act of parliament, and that can be 
extended no farther than the law of nature went before, 
and the law of nature doth not reach to this caſe. And 
the order muſt be quaſhed. Str. 190. 

In the caſe of Walton and Spark, E. 7 W. Holt Ch. J. 
ſaid, That the word children in the ſtatute extends to grard- 
ehildren 1 becauſe there is the ſame natural affection. Caſes 
VS. 210. 

But no caſe hath occurred, wherein the ſame hath been 


| judicially determined. And perhaps there may be ſome 
doubt as to this point. Natural affection deſcends more 


ſtrongly than it aſcends. And it is obſervable, that 
whereas the ſtatute of the 39 Eliz. c. 3. did only enact, 
that parents and children ſhould mutually maintain each 
other, this ſtatute of the 13 Ez. enlarging this branch, 


extends it to grandfathers and grandmothers, but doth not 


ſpecify grandchilaren ; by which it may ſeem, that the par- 


\  liament did not intend that the obligation ſhould extend | 


is them. 


Of every poor, old, blind, lame, and impotent ans or 
other poor perſon not able to work] M. 13 W. St. Andrew's 
Underſbaft and Juceb Mendez de Breta. The defendant 
being a jew had an only daughter, who was converted 
from judaiſm, and embraced chriſtianity. Whereupon 


the defendant turned her out of doors, and refuſed to 
8 allow 


* 


| | 8 

5 Poor, (Rate. 843 
allow her any maintenance. On complaint to the ſeſ- 
Hons, they reciting that ſhe was the daughter of the 
defendant, and that he was a man able to maintain her, 
made an order that the defendant (being very rich) ſhould 
allow her 20s. a-month. But becauſe they did not allege 
that ſhe was poor, or likely. to become chargeable, the 
order was quaſhed. L. Raym. 699 | 
E. 1G. K. and Gulley. It was moved to quaſh an 
order of ſeſſions. The order ſet out, that one Mary Gul- 
lzy was in a poor deſtitute condition, and that her father 
was able to maintain her, and therefore they make an 
order upon him to allow her 28. 6d. a-week till further 
order. ObjeQted, It did not appear that ſhe was lame, 
blind, or unable to work; ſo that though ſhe was in a 
deſtitute condition, it might be becauſe ſhe would not 
work: And upon this exception the court quaſhed the 
order of ſeſſions. Foley, 47. 
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Being of a ſufficient ability) H. 12 An. ©. and Hali- Muſt be of ſuſfi- 
fax. Order for the father-in-law ta pay ſo much a- Kent ability, 
week to his daughter-in-law, was quaſhed, becauſe it 

was not ſaid that he was of a ſufficient ability. Caſes of 

S. 8 2. | | 


In that manner, and according to that rate, as by the juſ- TIndefinite order 
tices of that county where ſuch ſufficient perſons dawell, in their is good. 
ſeſſions ſhall be afſeſſed) E. 5 An. Fenkins's caſe. An 

order of ſeſſions was made, that the defendant ſhall pay 

28. a-week towards the ſupport of his father, till that 

court ſhould order the contrary. Which was held good; 

\ becauſe it was indejinite, and no ſet time limited: and 

if an eſtate happened to fall to him, they might apply to 

the juſtices z otherwiſe, if a time was limited. 2 Salk. 


534. 


By the juſtices of that county where ſuch ſufficient perſons The order muſt | 
duell] Therefore if the child live in the county of ITO 
Middleſex, and be maintained by the pariſh there, and un where | 
the grandfather live in the county of Syfolt, the juſtices ſuch iufficient 
of Middleſex can make no order therein, but the jul- parton en 


tices of the county of Suffolk muſt make order. 2 Bulſt. 
346. | | 


In their Mont ſhall be afleſſed) T. 9 An. & and Pauper not to be 
| Fones. There was an order for the grandmother to take 8 
care of her grandchildren, and by the order they 12 

Vow ONE 1 ö 


Poor. (Rate.) 


the grandchildren to the grandmother. — By the whale 
court,: They cannot ſend the grandchildren to the grand- 
mother; but the juſtices ought to have made a rate upon 

the grandinother of ſo much a-week. Foley, 14. 
— Paupermultbe And it is ſaid, that in the order of ſeſſions it ought 
to appear, that the party to be relieved is become charge- 
able to the pariſh ; for unleſs he be ſo, the pariſh has 
no ground of complaint. 16 Viner, 424. K. and Tri- 


ping. 


Penalty of 20. On pain of 205. a-month to be levied by diftreſi 
FR T. 32 & 33 CG. 2. K. and Robinſon, The rr RA 75 
inllicted for refuſing to obey an order of ſeſſions, for main- 
taining his two infant grandchildren. It was moved in 
arreſt of judgment, and urged, that this is a new offence: 
and where a ſtatute creates a new offence, and gives .a 
particular, penalty, and a ſpecific method of recovering 
the ſame, that courſe ought to be purſued, and the party 
ſhall not be puniſhed by indiftment.—By L. Mansfield 
Ch. J. The rule is certain, that where a ſtatute creates a 
new offence, by prohibiting and making unlawful any 
thing which was lawful before, and appoints a ſpecific 
remedy againſt ſuch new offence, by a particular ſanction 
and particular method of proceeding ; that method muſt 
be purſued, and no other: But where the offence was 
antecedently puniſhable by a common law proceeding, 
and a ſtatute preſcribes a particular remedy by a ſum- 
mary proceeding, there either method may be purſued, 
and the profecutor is at liberty to proceed either at com- 
mon Jaw, or in the method preſcribed by the ſtatute, 
becauſe there the ſanction is cumulative, and doth not 
exclude the common law puniſhment. In the preſent 
Fate a remedy exiſted before the ſtatute of the 43 E. 
or diſobedience to an order of ſeſſions is an offence 
indictable at common law. So that here are two reme- 
5 gu dies; one, to proceed by way of indictment for diſobey- 
3" | ing the orderg where the weekly payment is neglected ar 
= 2 8 refuſed to be made; the other, to diſtrain for the 20s. 
if penalty after neglect of payment for a month. The for- 
= | mer method has been taken in the preſent caſe : And 
4 | there is no doubt but that an indictment will he for diſ- 
= | - obeying an order of ſefhons. And the court were una- 
3 | pimouſly of opinion, that the judgment ought not to be 


= arreſted. Bury. Mani. 799. 8 
Parents running I pertas ſometimes men run away, leaving their zi ves 
f oy” and children, and fometimes women run away, leaving their 


* 


4 © children 


* 


Poor, (Rate.) 
ebildeen' upon the charge of the pariſh, although fuch perſons - 
have ſome eſtates which would eaſe the pariſh of their charge 
in whole or in part; It ſhall be lawful for the churchwardens 
or overſeers, where any ſuch wife, child, or children ſhall be 
fo left,” on application to, and by warrant or order of tb j 

lices, to take and ſeize ſo much of the goods and chattels, and 
receive ſo much of the annual rents and profits of the lands and 
tenements of ſuch huſband, father, or mother, as ſuch two juſ- 
tices Mall order and direct towards the diſcharge of the pariſh 
or place where ſych wife, child, or children are leſt, for the 
bringing up and providing for ſuch wife, child, or children ; 
which warrant or order being confirmed at the next quarter 
Mont, it ſhall be lawful for the juſtices there to make an order 
or the churchwardens or overſeers- to diſpoſe of ſuch goeds 
or chattels by ſale or otherwiſe, or ſo much of them for the 
purpoſes aforeſaid, as the court ſhall think fit, and to receive 
the rents and profits, or ſo much of them as ſhall be ordered 
by the ſaid ſeſſions, of his or her lands and tenements for the 
purpoſes aforeſaid, 5 G. c. 8. ſ. 1. Fo 
And the ſaid churchwardens and overſeers ſhall be account- 
able to the juſtices at the quarter ſeſſions for all ſuch money as 
they ſhall ſo receive. ſ. 2. EA | | : 
And further to compel huſbands and parents to main- Parents running 
tain their own families, the law hath alſo provided, away deemed 
that all perſons who run away and leave their wives or pose d 
children, whereby they become chargeable to any pariſh or 
place, (hall be deemed rogues and vagabonds, and puniſhed . * 
as ſuch by the vagrant act of the 17 G. 2. c. 5. 
And by the ſame act, all perſons who zhreaten to run Threatening to 
away and leave their wives or children to the pariſh, ſhall run away; 
be deemed idle and diſorderly perſons ; and ſhall, on con- ; 
viction before one juſtice, by confeſſion, or oath of one 
witneſs, be committed to the houſe of correction, there to 
be kept to hard labour for any time not exceeding one 
month. | 2 
And whereas ſeveral perſons by their wilful default and or negleQing te 
neglect permit their wives and children to become charge- 3 
able to their pariſh : It is enaRed, that if it ſhall be made mes, deemed 
appear to two juſtices, that any ſuch perſon doth not uſe idle and ditor- 
4 d to get employment, or if he is able to work, bern perſons. 
y his neglect of work, or by ſpending his money in ale- 
houſes or places of bad repute, or in any other improper 
manner, and doth not apply a proper proportion of the 
money he earns towards the maintenance of his wife and 
family, by which they, or any of them become chargeable 
to heir pariſh; he ſhall be deemed an idle and Oe: 
9 Aderly 
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= 


F the pariſh of 
ſettlement, and that the ſaid A. O. hath fome eſtate r 


ſuid, to take and ſeize 


our hands and ſeals, at 


Poor. | (Rate) 


derly perſon, and 8 accordingly. 32 G. 3. c. 45. 
1 8. 9 


Form of an 2 pede to ſeize the goods, and receive 
the rents of the lands, of parents or huſbands 
having run away. 


N To the churckwardens Fay rd of 
Weſtmoreland | the poor of the pariſh of —— in 
the ſaid county. AK 


W HERE AS it appears unto us whoſe names are here- 
unto ſet and ſeals affixed, two of his majeſty's juſtices 


of the peace for the ſaid county, as well upon the complaint and 


application of the churchwardens and overſeers of the poor 
of the pariſh of aforeſaid, in the county aforeſaid,” as 
upon due proof upon, cath before us made, that, A. O. late of 
the pariſh of aforeſaid, in the county aforeſaid, yeo- 
man, hath gone away from his place of abode at in 
the pariſh aforeſaid, into ſame other county or place, and hath 
left his wife, and their children, upon the charge 
aforeſaid, the place of their laſt legal 


to eaſe the ſaid pariſh of their ſaid charge, in 4whole or in part; 
We do hereby authorize and command you the ſaid churchwar- 
dens and overſeers of the poor of the pariſh of afore- 
and and , and 
to receive the annual rents and profits of the lanils and tenements 
of him the ſaid A. O. at aforeſaid, for and towards 
the di iſcharge of the. ſaid pariſh, for the providing for and 
bringing up of his ſaid wife and children : And with this war- 
nant qu are to appear at the next quarter ſeſſions of the peace 
to be holden for the ſaid county, and certify then and there 
what you ſhall have done in the execution hereof. Given under 
in the ſaid county, the —— 


day of 


FOR the further maintenance of the poor, there are 


in the year 


many fines and forfeitures payable to their uſe ; as for 


ſwearing, drunkenneſs, deſtroying the game, and in many 
other inſtances, which are to be found under their proper 
titles, 


—_— 
FA 


w_e_— a W — 


(za) The manner of which puniſhment, ſee title Uagrants. 


Hh 


% 


Poor. Relief ) 


And alſo parts of waſtes, woods, and paſtures may be 
 incloſed for the growth and preſervation of timber and 


underwood for their relief, as is ſet forth under the title 


Mood. 


V. Of the relief and ordering of the poor. 


By the ſeveral ſtatutes all along, the poor were to reſort 
or be {ent to their own pariſhes to be relieved; and in the 
caſe of Clypron and Raviſtact, E. 11 Ann. it was adjudged 


847 


Poor to be main- 
tained within 
their own 
pariſhes. 


as follows: There was an order reciting, Whereas 2 


Saunderſon and his wife are laſt ſettled in Clypton; ; theſe are 
to 82575 ou the churchwardens of Chypton to repair to the 
pariſh of Rawiſtock, and to relieve them, being ſo ſick that 
they cannot be removed. —By the court: The juſtices 
have no authority to ſend for officers out of another pariſh, 

but the pariſh where the poor refide are bound to main- 


tain them as long as they continue with them. Ca/er 


FS. 49. But in the caſe of Darlington and Hemlington, 
H. 17 G. 3. (a) where two baſtard children, ſettled at Dar- 
lington, "eded with their mother as nurſe children in the 
pariſh of Hemlington, where the mother was ſettled ; it 
was determined th at the pariſh where the children's ſet- 
tlement was ſhould maintain thoſe children i in that other 
pariſh. 

By the 43 El. c. 2. The churchwardens ond ns, 
with the conſent of two juſlices 405 2 ſhall take order from 
time to time, for ſetting to work4he children of all ſuch whoſe 
parents ſhall not by the ſaid churchwardens and overſeers, or 
the greater part 7 them, be thought able to keep and maintain 
pr children ; and for ſetting to wore all ſuch perſons, mar- 
ried or unmarried, having no means to maintain them, and 
uſeing no ordinary 3 daily trade; and for the neceſſary relief 
_ of the lame, impotent, old, blind, and ſuch other among them 
being poor, and not able to work. ſ. 1. 


Order to be 
taken therein. 


And the ſaid juſtices, or one of them, ſpall ſend to the | 


_ bouſe of correction, or common gaol, ſuch as ſhall not employ 
' themſelves to work, being appointed thereunta as ofor e/aid. 


1. 4. 


— 
6 


(a) Ante, 1 V. title Baſtards ; and 3 V. title Poor, Settle- 
ment by birth. | 
3 cor > 
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$effions have no 

power to order 

furgeons* bills to 
de paid, 


- 


Setting up 


trades. 


rages. 


Erecting cot- 


* 


Poor, (Relief,) 
Por, und not able to v6 M. 3 G. K. and the in - 
hibitants of Higbwortdb. There was an order to pay 
5s, weekly to 'a poor perſon, by the -pariſh of High- 
worth, ſo long as he ſhall continue poor. It was ob- 
jected, that by the ſtatute it ought to appear that they 
are poor ard impotent. Parker Ch. J. I favour theſe 
orders 4s much as I can, 'becauſe nobody takes care to 
draw them up for the poor. But it muſt be quaſhed, 


| Str. to. ; 


On the authority of this caſe, E. 36. X. and | Stohe- 
gurſey, an order was quaſhed for the fame fault. 80 
E. 4 6. K. and Tipper, an order to maintain a daughter 
in law. Id. ; | | "A 


For the neceſſary relief} E. 16. KX. and Colbitob. An 
order of ſeſſions was made upon the overſeers of this pa- 
riſh, that they ſnould pay a ſurgeon his bill for curing cer- 
tain poor under their care. The court ſaid; that the ſeſ- 
ſions have no power to make ſuch orders, and ſo quaſhed 
it. 1 Barnardiſt. 46. e Jt 

M. 6 G. 2. K. and Woodfterton. An order was made 
by two juſtices upon the officers of the/pariſh of Woodfer- 
ton for paying 51. upon account of a poor inhabitant of 
that-pariſh' when he was in gaol, and likewiſe for paying a 
ſurgeon's bill that was due upon his account; wbich order 

was confirmed at the ſeſſions. It was moved to quaſh 
theſe orders. And upon ſhewing cauſe it was urged, that. 
the juſtices have only power to order pariſ officers to re- 
lieve a poor inhabitant here it is: fit he ought to be re- 
lieved. But in the preſent caſe the pariſh officers have 
actually given the party relief. They employed a fur 
geon, and a nurſe, to take care of him. The ſurgeon 
and nurſe have a proper rèmedy by way of action againſt 
the officers; and the juſtices have no pretence to inter- 
fere in this matter. And the court were of opinion 
that theſe orders ſhould be quaſhed. 2 Barnardiſt. 207. 
247. 3 | 
By the 3 C. c. 4. The churchwardens and overſeers may, 
by the conſent of tuo juſtices (1 Q, ) within their reſprctive 
limits, wwherein ſball be more juſtices than one; and where no 
more ſhall be than one, with the aſſent of that one juſtice, ſet 
up and uſe any trade, myſtery, or occupation, only for the fetting 
on work and better relief of the poor. 1. 22. . 
The churchwardens and overſeers, or the (greater part 1 
them, by the leave of the lord of the manor, whereof any waſte 
er common within the pariſh is parcel, and on agreement with 


bin 


| Poor. (Relief. ) 849 
kim made in writing, under his hand and ſeal ; or otherwiſe, 
according to any order to be ſet down by the juſtices in ſeſſiont, 
by like leave and agreement of the lord in writing under his 
hand. and ſeal, may build in fit and convenient places of ha- 
bitation in ſuch waſte or common, at the charge of the pariſh, 
or otherwiſe of the hundred or county as aforeſaid, to be rated 
and gathered-in manner before expreſſed, convenient houſes of 
daelling for the ſaid impotent poor. 43 El. c. 2. 1. 5. . 
It ſhall be lawful for the churchwardens and overſeers, in Overſeers may 
any pariſh, townſbip, or place, with the conſent of the major cent for the 
part of the pariſhioners or inhabitants, in veſtry, or , other and em 5 * 
pariſh or public meeting for that purpoſe aſſembled, or of ſo ment of the 
many of them as ſhall be fo aſſembled, upon uſual notice thereof Poor. 
firſt given, to purchaſe or hire any houſe or houſes, in the ſame 
pariſh, townſhip, or place, and to contract with any perſon or 
- perſons for the lodging, keeping, maintaining, and employing 
any or all ſuch poor in their reſpective pariſhes, townſhips, er 
places, as ſhall deſire to receive relief or collection, and there to 
keep, maintain, and employ all ſuch poor perſons, and tate the 
benefit of the work, labour, ant ſervice of any ſuch poor per- 
ſons, who ſhall be kept or maintained in any ſuch houſe or houſes, 
for the better maintenance and relief of ſuch poor perſons, who 
ſhall be there kept or maintained. And if any poor perſon ſhall 
refuſe to be lodged, kept, or maintained, in ſuch houſe or houſes, 
he ſhall be put out of the pariſh book, and ſhall not be entitled 
70 EW relief from the churchwardens and overſeers. 9 G. 
6. %, foo | Ig 


The churchwardens and oeverſeers] In the caſe of K. v. A majority will 
Beeflon, E. 30 G. 3. On a rule to ſhew cauſe why a bind the reſt, 
mandamus ſhould. not iſſue againſt one of the overſeers of 
the poor of the pariſh of Drayton in Hales, for refuſing to 
pay his proportion of pariſh money in his hands to the 
perſon who had contracted to maintain the poor; the 
queſtion was, Whether it was neceſſary that a the church- 
wardens and overſeers ſhould concur in making the con- 
tract, or the majority of them would bind the reſt? It ap- 
peared that the churchwardens and overſeers, with the 

. Conſent of the major part of the pariſhioners or inhabitants 
in veſtry aſſembled, in purſuance of public notice for that 
purpoſe. given, had contracted for the keeping, maintain- 
ing, and employing the !poor with one Atherton, but that 
three churchwardens and two overſeers only agreed to 
the contract, and one overſeer refuſed to join. But the 
court ordered the rule to be made abſolute to <ompel that 
Vor. III. 31 overſeer 
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Poor. (Relief.) 
overſeer to pay his proportion to Atherton. Durnf. and 
es n 

M. 7 G. 3. K. and Carliſle. The defendant was in- 
dicted for diſobeying an order of ſeſſions. The caſe was: 
Fane Cary the pauper, having been delivered of two baſ- 
tard children, was taken into the poor - houſe of the pa- 
riſh of 87. Mary's in Carliſſe, which had been there eſta- 
bliſhed according to the 9 G. c. 7. There ſhe and her 
children were maintained for a year and an half. Then 
the parilh-officers agreed to allow her one ſhilling a-week, 
towards the maintenance of herſelf and children. After 

ſix months they refuſed to continue the payment, but 
offered to take her and her children again into the poor 
houſe. She prayed them to take one child, and ſaid ſhe 
would take care of the other. That being refuſed, ſhe 
offered to take ſixpence a-week. But the pariſh officers 
perfiſted in giving her no relief, unleſs ſhe would come 
again into the poor houſe. Whereupon ſhe applied to 
the general quarter- ſeſſions for the county of Cumberland. 
who made an order on the churchwardens and overſeers to 
hay her one ſhilling a-week, towards the maintenance of 
Peitelf and her two baſtard children, until further order. 
She ſerved the defendant, being one of the overſeers, with 
the order, and demanded payment, which he refuſed, 
but at the ſame time offered (as he had done ſeveral 
times before the obtaining the ſaid order) to take her 
and her children into the poor houſe. The queſtion 
reſerved at the aſſizes for the opinion of the judges was, 
Whether under theſe circumſtances the defendant was 
by law empowered to refuſe payment of ſuch weekly 
allowance ? And the caſe being laid before the judges, 
they were all of opinion, upon conſidering the words of 
the ſtatute, that under the circumſtances of this caſe, the 
defendant was by law empowered to refuſe payment of 
ſuch weekly allowance. 8 4 3 . 
AM. 11 G. 3. XK. againſt Winſhip and Grunwell, over- 
ſeers of the poor of the townſhip of Corbridge, in the 
county of Northumberland. In the ſaid townſhip a regular 
poor houſe had been eſtabliſhed z and the ſeveral perſons, 
who received allowances from the ſaid townſhip, had one 
month's notice given them to repair to the ſaid poor houſe, 
to be maintained and provided for therein; and that from 
the expiration of the ſaid month, the allowance to the ſaid 
ſeveral perſons from the faid townſhip ſhould be no longer 
paid. Afterwards, at a general quarter-ſeſſions of the 
2 9 12 | 2 peace 
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peace holden in and for the ſaid county, an order was 
made in the words following; that is to ſay, Margaret 
© KRichlieu having an allowance of 28. a-week payable to 

her out of the townſhip of Corbridge, of which the ſum 
of 61. 48. is now in arrear, it is ordered, that the ſame 
be immediately paid to her: And it is alſo ordered, that 
the ſaid allowance of 2s. a. week be continued to be paid 
by the ſaid townſhip of Corbridge to the ſaid Margaret 
ichlieu ; the ſaid townſhip appearing, and not ſhewing* 
ſufficient cauſe to the contrary. The overſeers refuſed to 
pay the ſame, inſiſting that ſhe ſhould go into the poor 
houſe, Upon which they were indicted. And a verdict 
was given againſt the defendants the overſeers, ſubject to 
the opinion of the court of king's bench. Upon hearing 
the cauſe, the court thought the general queſtion to be of 
vaſt conſequence: to the ſyſtem of the poor laws: And 
L. Mansfield expreſſed an approbation of workhouſes, 
But they gave no opinion upon the merits ; holding the 
ſeſſions? order to be bad and illegal upon the face of it: 
The ſeſſions cannot make ſuch an original order. And 
judgment was entered for the defendants. Burr. Mans. 
2677. Cal. Caſ. 72. ME | 
H. 20 G. 3. K. and North Shields. By order of a juſ- 
tice the pariſh officers of the townſhip of North Shields 
were directed to pay to Anne Irwin of that townſhip, wife 
of Thomas Irwin, the ſum of 28. 6d. weekly, until ſuch 
time as they ſhould be otherwiſe ordered, for the fupport of 
her three children by her ſaid huſband ; one aged fix years, 
one three, and one fourteen months. The pariſh ofhcers 
appealed to the quarter ſeſſions, where the order was con- 
firmed, and a ſpecial caſe ſtated to the following effect: 
There was, at the time of making the order, within the 
townſhip, a poor houſe, eſtabliſhed according to the ſtatute 
9 G. c. 7. into which the pariſh officers were willing to 
receive the pauper, with her three children, and offered ſo 
to do; but ſhe refuſed to go with her ſaid three children, 
who were of the ages mentioned in the order. She had 
another child of eight years of age, for whom ſhe did not 
ſeek relief; neither did ſhe ſeek relief for herſelf, nor was 
there any order for her. Her huſband was a mariner, and 
priſoner in France, and his ſaid wife not able to provide 
for the ſaid three children. The cafe concluded, that theſe 
children, being nurſe children, the opinion of the court 
was, that they ought not to be ſeparated from their mother: 
and that the mother, not ſeeking relief herſelf, was not 
pv a 312 compel- 


i 
b 
v4 


Poor, (Relief.) 
compellable to go into the workhouſe. Upon a certiorari, 
and a rule to ſhew cauſe why both the orders ſhould not be 
quaſhed, it was argued, in ſupport of the rule for quaſh- 
ing them, that the ſtatute of 9 G. c. 7. / 4. was to 
ſecure to pariſhes a benefit from the labour of perſons aſk- 
ing relief. If parents receive aſſiſtance for the mainte- 
nance of their children, hat in truth is a relief to them. 
The caſe therefore ſtates improperly, that the wife had not 
aſked relief for herſelf; ſhe did virtually, by aſking it for 
her children, whom ſhe, if able, was bound to maintain. 
And the caſe of K. and Carliſle was relied on as in point. 
On the other ſide it was contended, that as the mother had 
not aſked relief for herſelf, and the order was only for the 


ſupport of her children, ſhe was willing to let them go into 


the workhouſe; and although nurſe children cannot be ſe- 
parated by any compulſory order from their mother, ſhe 
may by her conſent permit the ſeparation if the thinks it 
for their advantage. In the caſe of &. and Carliſie, the re- 
lief aſked, and granted by the order, was partly perſonal, 


and therefore it was diſtinguiſhable from this caſe, and 
. within the ſtatute. L. Mansfield was not preſent during 


this part of the argument. Wiles J. ſaid, this was a hu- 
mane order, and he wiſhed to ſupport it. He did not 
think the words of the act. in the way, and inclined to 


adopt the diſtinction made by the counſel between this 


caſe and that of K. and Carliſle. Aſphunſt J. thought the 
act extends to the preſent caſe: That maintenance for the 
children was relief to the mother. There might be great 
inconvenience if the court were to adopt the other con- 


ſtruction. One object of the ſtatute was to encourage in- 


duſtry, by holding out the diſgrace of going into a work- 
houſe: and if parents could obtain a maintenance for their 
children without being compellable to go to, the work- 
houſe, idleneſs would be thereby promoted among artificers 
and manufacturers. Buller J. on the contrary, thought 
the diſtinCtion between this caſe and that of K. and Carliſle 
to be clear. The act was meant in- eaſe of pariſhes, but 
the effect would be quite the reverſe, if, when one of a a 
numerous family wants relief, the whole muſt go to the 
pariſh workhouſe; and, on the other hand, that the pa- 


— 


riſh is not entitled to the labour of a whole family, becauſe 


one of them might want relief. The caſe ſtood over for 
farther argument, Willes J. expreſſing a wiſh that it might 
be comproiniſed. And now he delivered the judgment of 
the court ; We think it unneceflary to give an opinion * 

MLT, | | | the 
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the queſtion which has been argued in this cafe, becauſe 1 


and my two brothers are ſatisfied that no appeal lies 
from an order of . maintenance. The ſtatute 3 . c. 11. 


J. 11. gives a concurrent juriſdiction, in the making 
orders for the relief of the poor, in or out of ſeſſions, 
and doth not authoriſe an appeal. The act of 9 G. c. 7. 


made no alteration in this reſpe&. The reaſon for not 


giving an appeal is, that the pauper might ſtarve while 
the cauſe was in ſuſpence. We have ſpoken to ſeveral 
gentlemen very converſant in ſeſſions' law, and none 
of them ever heard of ſuch an appeal. — And the order of 
ſeſſions was quzſhed (becauſe they had no juriſdiction), 


and the original order affirmed. Douglas, 316. Cal. Caſ. 


68. | 

[Upon this Mr. Douglas obſerves, that the words of the 
3 V. c. II. are, * by authority under the hand of one 
« jultice reſiding within the pariſh, or (if none be there 
« dwelling) in the parts near or next adjoining, or by or- 


& der of the juſtices in ſeſſons.” This, he ſays, ſhould ſeem, 


muſt mean by order of the court of quarter-ſeſſions, not of 


juſtices, as individuals, when they happen to meet at the 


quarter ſeſſions. Therefore he makes a query concerning 


the caſe of K. againſt Winſhip and Grunwell, where the 
court is ſtated to have held, that the ſeſſions could not 
make an original order of maintenance.—Unto which it 
may be added, with reſpeCt to this laſt caſe of North Shields, 
that the great fundamental ſtatute of 43 El. c. 2. {. 6. 


enacts, that * if any perſon ſhall find himſelf aggrieved 


« by any thing done by the churchwardens and overſeers, 
te or by the juſtices, in relation to the relief of the poor, 
«© he may appeal to the general quarter ſeſſions, whoſe 
© order therein ſhall be final.“ Which, by the rule that 
acts in pari materia are to be taken together, and conſider- 
ed as one entire act, may ſeem to include this cafe con- 


Obſervations on 
the above caſes, 


cerning the order of maintenance. The Carli/le caſe above 


mentioned was upon an original order at ſeſſions, in which 
the juriſdiction was not objected to, but the cauſe was 
determined on the real merits. The caſe of K. againſt 
Minſbip and Grunwell alſo was upon an original order of 
ſeſhons, which order the report ſays was qualhed, becauſe 


the court was of opinion that the ſeſſions had no power to 
make ſuch order. This preſent caſe of North Shields was 


an appeal againſt an order of a juſtice cut of ſeſſions, and 
in this caſe of appeal likewiſe the court was of opinion that 


_ ths ſeſſions had no juriſdiction. From which two laſt caſes 
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it ſeems to follow, that an order of maintenance by a pri- 


vate juſtice out of ſeſſions is abſolutely concluſive 3 which 


imports a power in this reſpect not uſual in other like 
caſes ; eſpecially as ſuch juſtice is required by the ſtatute 
to be an inhabitant, of the pariſh if any ſuch b there re- 
fading, and conſequently in all probability eſſentially in- 
tereſted in the poor rate. As to the matter of practice, it 
is certain, that nothing is more common at the ſeſſions, 
than applications for the maintenance of poor perſons, as 
well by original motion, as by way of appeal from the or- 
ders of private juſtices. In ſome places this makes up 
almoſt half the buſineſs of the ſeſſions, even to a degree of 


ridicule among the unthinking part of mankind ; as if 


magiſtrates could be better employed than in relieving the 
miſeries of the diſtreſſed. The reaſon that has been ſome- 

times alleged againſt removing the poor rate into the 
courts at Veſtminſter, leſt the poor might ſtarve before the 
cauſe ſhould be determined, doth not hold with regard to 
appeals againſt orders of maintenance. The. juſtices' or- 
der takes effect immediately, and continues in force till 
altered by other ſegal authority. The uſual way is, for 
the juſtices to order the overſeer to pay to the pauper fo 
much weekly.or otherwiſe, until he ſhall be otherawiſe ordered 


according to law to forbear the ſaid allewance, or, more ge- 


nerally, 7i// further order. And this, if not acquieſced in, 


brings on an appeal to the ſeſſions; where the court 
enlarges, mitigates, or takes off the charge, as they ſhall 


No more of a fa. 


mily than thoſe *' 


which want re- 
lief, are obiiged 
to go into the 
work houſe, 


ſee cauſe.) 
And finally, in the caſe of K. v. James Haigh and an- 
other, E. 30 G. 3. The defendants, (the churchwardens 
and overſcers of Shelf i in the Weſt Riding of York) were 
indicted for diſobeying an order of a juſtice for the payment 
of a weekly ſum to Mary Gray for the maintenance of her 
baſtard child. At the trial before Buller J. at the York 
aſſizes, it appeared that the mother applied for relief for 
her child only; and the queſtion was, Whether the defend- 
ants were bound to obey the order, as the mother of the 
child refuſed to go into the workhouſe ? A verdict was 
taken for the proſecutor, ſubje& however to be ſet aſide; 
and to have a verdict of acquittal entered, in caſe the court 
ſhould be of opinion that under theſe cireumſtances the de- 
fendants were not bound to obey the order. 4, and 
H. Heywood, for the proſecutor, relied on the opinions 


81 Willes J. and Buller J. in K. v. Narth Shields above, as 


S and Wiellam, for the defendants, 
| Lach 
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mentioned the caſe of K. v. Carliſte, where all the judges 
were of opinion that the mother's refuſal to go into the 
workhouſe juſtified the pariſh officers in refuſing payment 
of the ſum ordered ; andeven if this queſtion had not been 
determined, the inconveniencies attending a contrary de- 
cifion ought to be conſidered ; for in ſuch a caſe the parents 
themſelves would be idle, while the children were main- 
tained at the expence of the pariſh. It was the object of 
the legiſlature throughout the whole ſyſtem of the poor 
laws to give authority to the pariſh officers over the whole 
of a family, when any of them are unable to ſupport them 
ſelves; and under the words © poor perſons”? are compre- 
hendedalltheconſtituent anddependent parts of the family. 
For when relief is adminiſtered to a child it is in effect 
given to the parent. In K. v. St. Mary Weſtport, where a 
queſtion aroſe whether the whole of a certificated family 
might be removed when one of them aſked relief. L. Ken- 
n {aid that the word“ family”? was explained in another 
clauſe of the fame act to comprehend “ the wife and chil- 
« dren of ſuch perſon cohabiting in the ſame houſe.” —— 
L. Kenyon Ch. J. The only queſtion is, For whom was the 
relief aſked ! For ſuch perfon only is, according to the 
terms of this act, to be ſent to the workhouſe. It is 
ſtated that the child only wanted relief; the application 
was indeed made by the mother, but it was not on her 
own account, but for her child only, who was of too 
tender an age to apply herſelf. This is therefore very 
diſtinguiſhable from the caſe of K. v. Carliſle, where the 
relief was aſked both for the parent and the child. It 
would be extremely hard, and contrary to the ſpirit and 
words of this act, if, when all the children of a family 
(except one) were capable of ſupporting themſelves, and 
that one were unable, either from the want of reaſon, or 
of the uſe of its limbs, to maintain itſelf, and were under 
the neceſſity of receiving relief, the whole family were 
to be ſent to the workhouſe. Such a law would not only 
be repugnant to all ideas of mercy and humanity, but 
would alſo he prejudicialto the intereſt of the pariſh, who 
would in ſome. meaſure be deprived of the benefit of the v7 
labour of ſuch of the family as were able to work ; for | 
they could earn much more out of the workhoule than in 
it ——— By the court: Judgment for the proſecutor, 
Durnf. and Eat, 3 V. 637. | 
But by 36 G. 3. c. 23. it ſhall be lawful for the over- Poor may be 
ſcers of any pariſh or place, with the approbation of a war "5g 
9 2 314 | majority 
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majority of the pariſhioners in veſtry or other uſual place 


of meeting aſſembled ; or with the approbation in writing 
of one juſtice uſually acting in and for the diſtrict; to give 


relief to any induſtrious - poor perſon. at his own home, 
under certain circumſtances of temporary illneſs or diſtreſs, 


and in certain caſes reſpecting ſuch poor perſon or his fa- 
-muly, or reſpecting the ſituation, health, or condition of 


any poor-houſe erected in purſuance of the above act of 


9 G. c. 7. although ſuch poor perſon ſhall refuſe to go 
into ſuch poor-houſe; any thing in the ſaid act to the 


cContrary notwithſtanding. / 1. | 


One juftice may 
order relief to 
paupers at their 
own homes, 


For not exceed- 
ing one mouth. 


Two juſtices 


And any juſtice uſually acting in the diſtrict where ſuch 


houſe is Gtuate, may order relief to any induftrious poor 
perſon, and he ſhall be entitled to aſk and receive ſuch re- 


lief at his own home, notwithſtanding any contract for 


maintaining the poor in ſuch poor-houle as aforeſaid z and 
the churchwardens and overſeers are to obey and perform 
ſuch order for relief given by ſuch juſtice as aforeſaid. 


Provided that the cauſe of ordering ſuch relief be aſſigned 


and written on each order. / 2, 3. 


Provided always, that no ſuch order ſhall be given, or 
remain in force for more than one month from the date 
thereof. / 3. 8 

Provided nevertherleſs, that two juſtices may make any 


may order relief further order for the like purpoſe, for any time not ex- 


for a further 
time. 


Not to extend 


to houſes eſta- 
bliſhed by 22 
G. 3» C, 83. 


Juſtices, &c. 
may viſit pariſh 
workhoules, 


9 


ceeding one month from the date thereof, and ſo on from 
time to time as the occaſion ſhall require, oath being firſt 


made as to the need and cauſe of ſuch relief, and thereon 


ſummoning the overſeer or overſeers to ſhew cauſe why 
ſuch poor perſon ſhould not be relieved ; in like manner 
as where there ſhall not be any ſuch poor-houſe as afore- 
faid. 1d. oF be: 775 
Provided alſo, that nothing herein ſhall extend to places 
where houſes of induſtry have been or ſhall be provided 


under the authority of 22 G. 3. c. 83. (a) or of any ſpecial 
act for any pariſh or place now in force; but in every fuch 


caſe, ſuch poor perſons ſhall be relieved in the ſame man- 
ner as before the paſſing of this act. /. 4. . 

By 30 G. 3. c. 49. Any juſtice of the peace, (or phyſi- 
cian, ſurgeou, apothecary, or officiating clergyman of the 
pariſh or place, authorized by a warrant from one juſtice,) 
may in the day-time viſit 'any pariſh workhouſe, or houſe 
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kept or provided for the maintenance of the poor of any | 
Pariſh or place within the county or diviſion wherein ſuch 
_ Juſtice ſhall reſide, and examine into the condition of the 

poor people therein, and the condition of ſuch houſe ; and 

if any cauſe of complaint ſhall. be found, ſuch juſtice, or 
| perſon authoriſed as aforeſaid, may certify the ſtate and 
condition of ſuch houſe, and of the poor therein, and of 
their food, cloathing, and bedding, to the next ſeſſions for 
the county or diviſion Where ſuch houſe is ſituate, under 
his hand and ſeal; and ſuch juſtice, or other perſon autho- 
riſed as aforeſaid, ſhall cauſe the overſeers of the poor, or 
maſter or governor of ſuch houſe, to be ſummoned to ap- 
pear at ſuch ſeſhons to anſwer ſuch complaint, who, on 
hearing the parties, may make ſuch orders and regulations 
for the removing ſuch cauſe of complaint as to them ſhall 
ſeem meet, and all the parties ſhall abide by the ſame. / 1. 

Provided, that in caſe ſuch juſtice, or perſon authoriſed 
as aforeſaid, ſhall, upon ſuch viſitation, find any of the poor 
afflicted with any contagious or infectious diſeaſe, or in 
want of immediate medical or other aſſiſtance, or of ſuf- 
ficient and proper food, or requiring ſeparation or removal 
from the other poor in the ſaid houſe, then, if ſuch viſita- 
tion be made by a juſtice, he ſhall apply to another juſtice 
of ſuch county or diviſion, and certify to him the ſtate and 
condition of the poor in ſuch houſe; or if ſuch viſitation 
is made by ſuch other perſons authoriſed as aforeſaid, they 
ſhall apply to two juſtices of ſuch county or diviſion, who 
may make ſuch order therein under their hands and ſeals 
as they ſhall think proper, until the next ſeſſions, at which 
ſeſſions they are to certify the ſame under their hands and 
ſeals, who are to make ſuch order for the further relief of 
the poor in ſuch houſe as to them ſhall ſeem meet. And 
the charges of relieving ſuch poor ſhall be paid out of the 
poor rate of. ſuch place, in ſuch manner as ſuch ſeſſions 
mall direct. /. 2. 

Provided, that the above ſhall not extend to workhouſes 
regulated by any ſpecial act of parliament. ; 

; T. 26 G. 3. K. v. You Fearnley. This was a demur- On an order for 
rer to an indictment found againſt Fearnley, who was _— weekly, 
overſeer of the poor of the townſhip of Checkbeaton, for que the Egin- 
diſobey ing an order of two juſtices, for the payment of 18. ning of the week. 
6d. a-week to Sarah Firth for the maintenance of herſelf | 
and her baſtard child. One objection was; there was a 
- Miſtake in the caption of the ſeſhons where the indictment 
was found, the word July being inſerted inſtead of Oober, 
which the court adjudged to be fatal. It was alſo objected, 


that 
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that as the money was ordered to be paid weekly, the de- 
fendant could not be guilty of any diſobedience before 
the expiration of the firſt week. But the court were of 
opinion, that the ſum. which was ordered to be paid 
weekly was due at the beginning of the wo Coe by 
Durnf. and Eaft, 316. | 

And where any pariſh or townſhip Hall be 700 ſmall to pur- 
* chaſe or hire ſuch houſe or houſes, it ſhall be lawful for two 

or more ſuch pariſhes, townſhips, or places, with the conſent of 
the major part of the pariſhioners or inhabitants of their re- 
| ſpeftive part iſhes, townſhips, or places, in veſtry or other pariſb 
or public meeting for that purpoſe aſſembled, or of ſo many of 
them as ſhall be ſo aſſembled, upon uſual notice thereof firft 
given, and with the ors. ation of any juſtice of the peace 
dwelling in or near any ſuch pariſh, townſhip, vr place, figni- 


feed under his hand and ſeal, to unite in purchoſeng, hiring, 


or taking ſuch houſe, for the lodging, keeping, and maintaining 
of the poor of the ſeveral pariſhes, townſhips, or e fo unit- 
ing, and there to keep, maintain, and emplay the poor of the re- 


Hhecti ue pariſhes, pee. or places fo umiting, and to take 


and have the benefit of the work, labour, or ſervice of any poor 
there kept and maintained, for the better maintenance and re- 

bief of the poor there kept, maintained, and employed ; and if 
any poor in the reſpective pariſhes, towwnſbips, or places ſo unit- 
ing, ſpall refufe to be lodged, kept, and maintained in the houſe 
kired or taken for ſuch uniting pariſhes, townſhips, or places, 


- be ſhall be put out of the collection book, and not entitled to aſk 


relief: 


And it ſball be lawful for the churchwardens and overſeers 


| of any pariſh, towhſhip, or place, with the conſent of the 
major part of the pariſhioners or inhabitants of the ſaid pariſh, 


; towwn/Mip, or place, where ſuch houſe or houſes ſhall be pur- 


' chaſed or hired for the purpoſes aforeſaid, in veſtry or other 
pariſh or public meeting for that purpoſe aſſembled, or of f 
many of them as ſhall be ſo aſſembled, upon uſual notice thereof 
firft given, to centraft with the churchwardens and overſeers 
of any other pariſh, townſhip, or place, for the lodging, main- 


taining, or employing of any poor perſon. o 4 e of ſuch other 
pariſh, totunſbip, or place, as to them ſhall ſeem meet ; and if 


any poor perſon of ſuch other pari ib, fa rg or place, ſhall 
refuſe to be lodged, maintained, and employed in fuch houſe or 
houſes, he ſhall be put out of the colle&ion book, and not be en- 
titled to have relief: Provided, that no poor perſon, his ap- 
prentice, or child, ſball acquire a ſettlement in the pariſh, 


torun or place, to . be ſhall be removed. by virtue of this 


act . his and their N . be and remain in ſuch 


pariſh, 


a 
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pariſh, town, or place, as it was before - removal. 9 G. c. 7. 
3” "Br 
T. 22 G. 3. K. v. St. Peter and St. Paul in Bath. Wil- 
liam Hill was removed from Lyncombe and Widcombe to 
St. Peter and St. Paul. The ſeſſions confirmed the order, 
and · ſtated the following caſe: That the pariſhioners of 
St. Peter and St. Paul, in conjunction with the pariſhioners 
of St. Fames in Bath, purchaſed a piece of ground in the 
pariſh of Lyncombe and Widcombe, and built thereon a houſe 
for the reception and maintenance of their poor, And the 
ſaid William Hill, together with the reſt of the paupers be- 
longing to the ſaid pariſh of Str. Peter and St. Paul, removed 
to the {aid houſe, where they have been maintained ever 
ſince, without any charge to the ſaid pariſh of Lyncombe and 
Widcombe. The ſand Hill and all the other paupers carried 
- with them regular certificates, which were delivered to the 
poariſh officers of Lyncombe and Widcombe. Notwithſtanding 
which the pauper was removed from Lyncombe and Wid- 
combe, though he had not been chargeable to that pariſh. — | | | 
The ſeſſions confirmed the order, being of opinion, that the : 
pauper was not an object of the certificate act, and conſe- 
quently not protected by it. Howorth and others ſhewed 
cauſe in ſupport of theſe orders.—L. Mansfield (without 
hearing the other ſide) faid, To be ſure it was a radical 
defect in the ſyſtem of the poor laws, more, eſpecially in a 
commercial and manufacturing country, that the poor 
ſhould be all conſined to their reſpective pariſhes. Poſſeſſed 
of induſtry, vigour, and ſkill, a man who could not find 
work at home, was prohibited from ſeeking it abroad. The 
legiſlature endeavoured to cure this evil by introducing cer- 
tificates, under which the pauper is at liberty to go and re- 
ſide wherever he pleaſes. And the true principle is, to ex- 
tend this protection to the utmoſt latitude. There ſhould 
be no clog, no reſtraint. But then the act did not compel 
the granting of them. The want of workhouſes was how- 
ever ſoon felt as an inconvenience ; they were, not long 
after, introduced by the legiſlature ;z and if well regulated, 
a moſt deſirable mode of relief they are; they ſupply com- 
fort and accemmodation for thoſe who cannot work, and 
employment for thoſe who can. In many inſtances which 
have chanced to fall within my knowledge, particularly on 
the Midland circuit, they have reduced the annual amount 
of the poor rates one half. But this benefit could not 
Within itſelf be received by every ſeparate diftrict ; for 
where pariſhes were ſmall, the expence of the neceſſary * 
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Poor. (Relief.) 
foreſeen by the legiſlature, and provided againſt according - 
ly. Though ſingle pariſhes could only contract for theſe 


buildings within their own limits, yet, where two unite, 


no reſtrictions were impoſed, the power is general. It is 
obvious, that the workhouſe of a ſingle pariſh ' muſt be 


moſt conveniently ſituated in that pariſh. Upon a ſimilar 


en where many pariſhes were jointly concerned, the 


legiſlature did not require that the building ſhould be raiſed 


in either of the confederate pariſhes ; becauſe in ſuch caſe, 
a fpot might be found in ſome other pariſh more centrical 


and better accommodated totheirgeneral convenience, than 
any part of their united diſtrict. The act therefore autho- 


rizes the purchaſe any where; and when once the joint 
purchaſe is made, wherever it be, it becomes a part of the 


local ſyſtem of each contracting pariſh ; and if the poor 


will not go there, they are not entitled to relief. The 
ſame narrow ſpirit that has impeded the progreſs of this be- 
neficial plan, now ſtarts up again to limit this power, and 
almoſt to overthrow the act itſelf; which was calculated 


ultimately to reduce expence, as well as promote induſt 


and encourage manufactures, by employing all the poor 
under the eye of one maſter. But the objection is not 
warranted by the certificate act. Whatever might be the 
leading motive in paſſing that act, that ſtatute authoriſes 
the whole body of the poor of whatever denomination and 


with whatever object, to leave their own and remove into 


any other pariſh, provided they can obtain the protection of 
a certificate. Contrary to the ſpirit and policy of the act, 
and not obliged by the letter, the court will not make an 
exception of a caſe, which the act itſelf has not excepted. 
The true policy is certainly to enlarge and not to narrow 
the diſtrict within which the poor are to be maintained. 
As to'the objeCtion of its being an injury to property, the 
introduction of a numerous inhabitancy, by increaſing the 
conſumption of proviſions, muſt unavoidably add to the 


value of that land, the produce of which is by ſuch a de- 


mand conſumed. As to the poſſibility of a few illegiti- 


mate children acquiring by birth a ſettlement in the pariſh 


within which the workhouſe ſtands, it is impoſſible to fore- 
fee every inconvenience; and all that can be faid is, that 
de minimis non curat lex. Buller J. As to the laſt dif- 
Hiculty raiſed, I doubt whether the poor houſe ſo occupied, 


and become in this manaer the perpetual property of the 


united pariſhes, is not to this purpoſe rather to be conſi- 
dered as part of thoſe pariſhes to which it ſo belongs, 27 


> 


Poor, (Relief. ) 
of the pariſh in which it is locally ſituated; upon the ſame 
principle as that of many reſolutions in the caſe of ſuch 
children born in gaols.-—— les and  Aſbhurſt Js. con- 
curring, both orders quaſhed. Cal. Caſ. 213, 

There ſhall be provided and kept in every pariſh, a book 
wherein the names of all perſons wwho receive collection ſhall be 
regiſtered, with the day and year when they wwere firſt admitted 
to have relief, and the occaſion which brought them under that 
neceſſity, and yearly in Eaſter week, or as often as fhall be 
thought convenient, the pariſhioners ſhall meet in the veſtry or 
other uſual place of meeting in the pariſh, before whom the book 
Hall be produced, and all perſons receiving collection to be called 
over, and the reaſons of their taking relief examined, and a new 
lift made and entered of ſuch perſons as they ſhall think fit and 

alloau to receive collection. 3 W. c. 11. ſ. 11. 
And no other perſon ſhall be allowed to receive collection at 
the charge of the pariſh, but by authority under the hand of 
one juſtice reſiding within ſuch pariſh, or (if none be there 
dwelling) in the parts near or next adjoining, or by order of 
the juſtices in ſeſſions, except in caſes of peſtilential diſeaſer, 


861 


Perſons relieved - 
to be entered im 
a book. 


No others to ie 
relieved, but by 
order of the juſ- 
tices. 


plague, or ſmall pox, for ſuch families only as ſhall be therewith 


infected. 3 W. c. 11. f. 11. 


And no juſtice ſhall order relief to any poor perſon, until cath 
ze made before him of ſome matter, which he ſhall judge to be a 
reaſonable cauſe for having ſuch relief ; and that the ſame per- 
ſen had by himſelf, or ſome other, applied for relief to the pa- 
riſhioners at ſame veſtry or other public meeting, or to two of 
the overſeers, and was by them refuſed to be relieved : and 
until ſuch juſtice hath ſummoned two: of the overſeers to ſhew 
cauſe why ſuch relief ſhould not be given, and the perſon ſo ſum- 
moned hath been heard or made default to appear. 9 G. c. 7. 
1. 1. 


And the perſon whom ſuch juſtice ſhall think fit to order to 
be relieved, ſhall be entered in ſuch book, as one of thoſe wwho is 


to receive collection, as long as the cauſe for ſuch relief conti- 
nuef, and no longer. And no officer ſhall (except upon ſudden 


and emergent occaſions) bring to the account of the pariſh, any 


money he ſhall give to any poor perſon of the ſame pariſh who 


is not regiſlered in ſuch book, as d perſon entitled to receive 


collection, on pain of 51. by diſtreſs, by warrant of tws Juſtices, 
who ſhall have examined into and found him guilty. of ſuch 
offence ; which ſaid ſum ſhall be applied to the uſe of the poor 
ly direction of the juſtices. 9 G. c. 7. 1. 2. n 
Moreover, Every ſuch perſon as ſhall be upon the collection, 
and receive relief of any pariſh or place, and the — 5 00 a 
n Shy childrrn 


Perſons relieved 
to be badged. 
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ebildren of any ſuch perſon cohabiting in the ſame houſe ( ſuch 
child only excepted, as ſhall be by the churchwardens and over- 
ſeers permitted to live at home,; in order to attend an impotent 
and helpleſs parent) ſhall upon the ſhoulder of the right ſleeve of 
the uppermoſt garment, in an open and viſible manner, wear a 
large Roman P, together with the firſt letter of the name of the 
| pariſh or place, whereof ſuch poor perſon is an inhabitant, cut 
either in red or blue cloth, as by the churchwardens and over- 
ſeers ſhall be directed: And if any ſuch poor perſon ſhall neglect 
or refuſe to wear any ſuch badge or mark, it ſhall be lawful for 
one juſtice to puniſh ſuch offender, either by ordering his allows- 
ance to be abridged, ſuſpended, or withdrazon, or otherwiſe by 
committing him to the houſe of correfion, to be whipt and kept 
to hard labour, not exceeding 21 days: And if any church 
warden or overſeer ſhall relieve any ſuch poor perſon, not auear- 
ing ſuch badge, and be thereof convicted on oath of one witneſs 
before one juſtice, he ſhall forfeit 205. by diftireſs, half to the 
informer and half to the poor. 8 & g WW. c. 30. 1.2. 
Spirituous By the 24 G. 2. c. 40. No ſpirituous liquors ſhall be fold 
| Liquors not to be or uſed in any *wworkhouſe, or houſe of entertainment for pariſh 
Hl in work- pror ; as is ſet forth more at large, in the article relating 
tn to ſpirituous liquors, under the title Gxtile. X 


THE above-mentioned ſtatute of the 9 G. c. J. hath 
been very beneficial in practice; but the matter ſeemeth 
at length to have been carried too far; the overſeers in 
many places having found out a method of contraQting 
with ſome obnoxious perſon, of ſavage diſpoſition, for the 
maintenance of the poor: Not with any intention of the 
poor being better provided for, but to hang over them in 
terrorem, if they will not be ſatisfied with the pittance 
which the overſeers think fit to allow them. And one 

7 ſuch taſkmaſter oftentimes undertakes for the poor of 
ſeveral pariſhes or townſhips. But the juſtices have power, 
by withbolding. their aſſent, to prevent any bad uſe being 
made of this kind of traffic, | 
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Oath of a poor perſon wanting maintenance. 


A P. of ———'in the pariſh of ——— in the county of 
Mo - maketh oath, that he is very poor and impotent, 
and not able to provide for himſelf and his family, and that on 
— laft he did apply for relief to the pariſhioners of the 
aid pariſh at a veſt ry (or other public) meeting [or, to oy 

; 0 


af the overſeeers of the poor of the ſaid pariſh] and was b 
them refuſed to be relieved. Sia WEE n 
; 1 : A.P. 
Taken and made before me one of his | 
majeſly's. juſtices of the peace for the 
— TOs J. P. 


| | © 
Warrant thereupon to ſummon the overſeers. 
To the conſtables of 


Weſtmoreland. of in the ſaid county, and to 
' every of them. 


Wy HEREAS A. P. of your pariſh hath this day made 
1 oath before me ——-— one of his majeſtys juſtices of the 
peace in and for the ſaid county, that he the ſaid A. P. is very 
poor and impotent, and not able to provide for hin;ſelf and bis 
family ; and that he the ſaid A. P. did on laſt apply 
to the pariſhioners of your ſaid pariſh at a very (or other 
public) meeting Cor, to A. B. and C. D. two of the over- 
feers of the poor of the ſaid pariſh] and was by them refuſed to 
be relieved : Theſe are therefere to require you in his ſaid ma- 
jefty's name to ſummon two of the owerſeers of the poor of the 

ſaid pariſh to appear before me on next at the houſe of 
| tt — —— i the ſaid county, at the hour 0 
in the forenoon of the ſame day, to ſhew cauſe why relief ſhould 
not be given to the ſaid A.P. And be you then there with 
this precept, to certify what you ſhall have done in the execution 

hereof. Given under my bang and ſcal the — day of 


— in the 


— year — * 


Order for maintenance. 


Weſtmoreland. W HEREAS A. P. of ——— 7#n the 

pariſh f in the ſaid county of 
hath made oath before me ane of his majeſty's 
Juſtices of the peace for the ſaid county, that he the ſaid A. P. 
is very poor and impotent, and not able to work; and that he 


the. ſaid A. P. did on — Taft apply for relief to the 


pariſhioners of the ſaid pariſh of —— — at very (or, public) 
meeting, Cor, to A. B. and C. D. tw of the over/eers of the 
Poor of the ſaid pariſh,] and was by them refuſed to be relieved : 
And whereas A. B. and C. D. qverſeers of the poor of the 
ſaid pariſh, have been duly ſummoned by me, to ſhew care 


- wwhy 


in the pariſh 
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Door. (Relief) 
why relief ſhould not be given to the ſaid A. P. and have ap- 
peared before me in purſuance of ſuch ſummons, but have not 
malle any ſufficient cauſe to appear as aforeſaid, [or, but have 
made default to appear before me according to ſuch ſummons :] 
Ido therefore hereby order the churchwardens and overſeers. of 
the poor of the ſaid pariſh, or ſome of them, to pay unto the ſaid 
A. P. the ſum of — weekly and every week, for and to- 
wards his ſupport and maintenance, until ſuch time as they 


Hall be otherwiſe ordered according to law to forbear the faid 


allowance. Grven under my hand and ſeal at —— in the 
= in the — — year 


* 4 


Contract for maintenance. | 


AT a public meeting of the inhabitants of the pariſh of 
— in the county of — for that purpoſe aſſem- 
led upon uſual notice thereof firſt given; it is contracted by 


an with the conſent of the major part of the ſaid inhabitants 


fo aſſembled as aforeſaid, between A. B. and C. D. church- 
wardens, and E. F. and G. H. overſeers of the poor of the 
ſaid pariſh, of the one part, and A. M. of — — in the 
ſaid pariſh, yeoman, of the other part : That he the ſaid A. M. 
ſhall and will, during the ſpace of one Whole year, to commence 
from — next enſuing, at his own proper coſts and charger, 
in the houſe in which. he now. dwelleth, find, provide, and 
allow unto all ſuch poor people, as ſhall be lawfully entitled to 
relief and maintenance from the ſaid pariſh, and ſhall be brought 
unto. him by the churchwargens or overſeers of the poor afore- 
ſaid, or any of them, or by their or any of their ſucceſſors for 
the time being, ſufficient lodging, meat, drink, clothing, em- 
ployment, and other things neceſſary for their keeping and main- 
tenance + Aud that in conſideration thereof the ſaid churcbavar- 
dens and overſeers of the poor, and their ſucceſſors reſpectively, 
fall pay or cauſe to be paid to the ſaig A, M. the ſum of | 
in equal proportions.—— T he ſaid A. M. to have mareover and 


tate unto himſelf the benefit of the ſaid poor people's work, 


labour, and ſervice during the ſaid term. In witneſs whereof 
the parties to theſe preſents have hereunto ſet their hands, the 
—  — ay 0 g | 
It may perhaps be requiſite to inſert a clauſe more par- 
ticularly with reſpect to the article of clothing; ſetting. 
forth in what condition they ſhall go, and in what con- 
dition be delivered back again. 
As alſo, if they ſhall die, who ſhall be at the expence 
of burying them, and the like. MF 
| RO $ 


/ 


Poor, (Relief. ) 


As alſo, if they ſhall be rehuctory or ungovernable; 

who ſhall be at the charge of ſending them to the houſe 
of correction, or otherwiſe reducing them to good beha- 
viour. 

And other clauſes as there may be occaſion. 

If two pariſhes or townſhips ſhall join in ſuch contra» 
ing, it will be neceſſary to inſert in the contract, the con- 
ſent of a juſtice of the peace; as thus: 

— by and with the conſent of the major part of the ſaid 
inhabitants ſo aſſembled as aforeſaid reſpectiveiy, and alſo by 
end with the conſent of J. P. eſquire, one of his majeſty*s juſ+ 
tices of the peace for the ſaid county, dwelling in the ſaid pa- 


riſp of ——— lor, near to the ſaid pariſhes or townſhips of 


And the aſſent of the ſaid juſtice may be indorſed there- 
on as follows: | 


— 


1 uire, one of his majeſly's juſtices of the peace 
for the within mentioned county of and dwelling in the 
within mentioned pariſh of ſor, near to the within 
mentioned pariſhes or townſhips of Jah conſent unto, al- 
low, and approve of the within written contract. Given un- 


der my hand and ſeal the — day of ———, 


VI. Of the overſcers? account. 


By the 43 EI. c. 2. The churchwardens and overſeers Account. 


ſhall within four days after the end of their year, and other 
overſeers nominated, make and yield up to tw juſtices (1 Q.) 
a true and perfect account of all ſums by them received, or rated 
end ales and not received, and alſo of ſuch flock as Hall be 
in their hands, or in the hands of any of the poor to avork, 


and of all ather things concerning their office; and ſuch ſums 
of money as ſhall be in their hands, ſhall pay and deliver over to 


their ſucceſſors : And the ſubſequent churchwardens or overſeers, 
2 warrant from two ſuch juſtices, may levy by diflre/s and 
ale of the offender's goods, the ſaid ſums or flock which ſhall 
be behind on any account to be made; and in defect of ſuch diſs 
treſs, two ſuch juſtices may commit him to the common gaol, 
here to remain without bail or mainprixe, until payment of the 
faid ſum and eck: And alſo any ſuch two juſtices may com- 
mat to the ſaid priſon every one of the ſaid churchwardens and 
overſeers, which ſhall refuſe to account, there to remain, avithe 
out bail or mainprize, wntil he have made a true account, and 


VoL. III. | 3 | ſatisfied 
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Satisfied and paid ſo muchras upon the ſaid account ſhall bt re. 
maining in his hands. 1. 2. 4. | 0 
And by the 17 G. 2. c. 38. it is enacted as follows: 
The churckwardens and overſeers ſhall yearly, within four- 
teen days after other overſeers ſhall be appointed, deliver in to 
the ſucceeding overſeers a juſt account in writing, fairly en- 
tered in a book to be kept for that purpoſe, and ſigned by them, 
of all ſums by them received, or rated and not received; and 
alſo of all materials that ſhall be in their hands, or in the 
hands of any of the poor to be wrought, and of all money 
paid by ſuch churchwardens and overſeers ſo accounting, and 
of all other things concerning their office ; and ſhall. alſo pay 
and deliver over all ſums of money and other things, which ſhall 
be in their hands, to the ſucceeding overſeers; which account 
ſhall be verified by oath before one juſtice, who ſhall ſign and 
atteſt the taking of the ſame at the foot of the account, without 
fee; and the ſaid books hall be preſerved by the churchwars- 
dens and overſeers in ſome public or other place within the pa- 
riſh or townſhip ; and they ſball permit any perſon aſſeſſed, or 
liable to be aſſeſſed, to inſpect the ſame at all ſeaſonable times, 
paying 6d. for ſuch inſpection; and ſhall upon demand give 
copies at the rate of G d. for every three hundred worde, and 
fo in proportion. And if they ſhall refuſe or negle to make 
and yield up ſuch account verified as aforeſaid, within ſuch 
time, or ſhall refuſe or neglect to pay over the money and other 
things in their hands; any tao juſtices may commit them to 
the common . gaol, till they ſhall have given ſuch account, or 
fall have paid and yielded up ſuch money and other things in 
their hands as aforeſaid. ſ. 1, 2. 


Chorchwarden Churchavardens] AV. 15 C. 2. K. and Pecke. The 
may be puniſhed churchwarden was committed for refuſing to account for 
us an overfccr. all monies received and diſburſed by him, and of all ſuch 
things as concerned his office. But upon an habeas corpus 
he was diſcharged; . for if he be committed as overſeer, it 
muſt be ſo expreſſed in the mittimus, although to be 
overſcer be annexed to the office of churchwarden, for 
the juſtices have no power over him as churchwarden. 


1 Keb. 5 74. 


Overſeers mult Spal account] K. v. G edeheap, H. 35 G. 3. T. With 
account yearly, all appealed to the Cambridgeſhire ſeſlions againſt the de- 
te e fendant's accounts as overſcer of the pariſh of St. Michaet 
Wag yea in Long ſlanton; the ſeſſions amended the account, and 


ſucceſlively.© ſtated the following caſe: At Eaſler 1788, Goodcheap was 


appointed an overſeer, and at Zafler 1789, go, and 91, he 
| was 
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Poor, (Account.) 
was again appointed one of the overſeers of the pariſh of 
St. Michael in Long ſtanton, and continued in the office 
thoſe four ſucceſſive years. At Eaſter 1792, W. Elwod 
and V. Stanley were appointed overſeers, and Stan/ey be- 
coming inſolvent about three weeks after his appointment, 
Goodcheap was again appointed in his room for the remain- 
der of the year, ending at Eaſter 1793. Stanley, while he 
was overſeer, neither paid any money, nor made any rate. 
During the four firſt years ending at Eaſter 1792, Geood- 
cheap did not make out any account as overſcer, or at any 
time after the expiration of any of thoſe years, purſuant to 
o ſtatute. At the expiration of the laſt year, ending at 

after 1793, he made out one general account as over- 
ſeer for the ſour ſucceſhve years ending at Zafter 1792, 
and for that part of the year in which he ſerved the office 
ending at Zaffer 1793; which accaunt was allowed by 
two juſtices, and upon that allowance there appeared a 
balance of 91. 18. od. due to Gœodeheap. An appeal was 
lodged at the next ſeſſions, being at Midſummer 1793, 
and was adjourned till Michaelmas following. During the 
firſt four years Goodcheap expended 2321. os. 91d. for the 
uſe of the poor, namely, the firſt year 841. 18s. 11d. 
the ſecond year 481. 198. 15d. ; the third year 641. 13 s. 
4d.; and the fourth year 331. 9s. 4 d.; and was not re- 
imburſed the ſame or any part thereof. Four rates were 
made previous to Eaſter 1792, three of which were quaſh- 
ed, and one conhrmed upon appeals, but that was omitted 
to be collected by Goodcheap on account of the rate being 
informal. After he was appointed an overſeer in the place 
of Stanley, two rates were made and collected by him, 
(viz.) one at 88. and the other at 5s. in the pound, out of 
which he reimburſed himſelf the money he expended for 
the four years ending at Za/ter 1792, and the remainder of 
the year ending at Eaſer 1793, by charging the ſame in the 
account appealed to. The appellant only became an occu- 
pier in St. Michael in Long flanton in June 1792, and paid 
the rate of 5s. in the pound, and was not aſſeſſed to the 
rate of 8s. If Goodcheap is entitled to reimburſe himſelf 
the ſums expended in the four years ending at Eaſſer 
1792, there is due to him $1. 28. 114d.: if not, there 
will be a balance due from him, after allowing him the ex- 
pences of the year ending at #a/ter :79 3, of 2191. os. 4d. 
The ſeſſions determined, that he could not legally inſert in 
his account the expences of the four years ending at Eaſter 


1792, but only the expences of the time when he was in 
office in the year ending at Eaſter 1793, and ordered the 


3K 2 account 
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Balance muſt be 
paid over. 


Overſeer be- 
coming a bank - 
rupt. 


received antecedent to the bankruptey, and might have 


Poor, (Account.) 


account to be amended accordingly.— L. Kenyon Ch. J. 
When the caſe was firſt brought before the court, we 


thought it too clear for diſcuſſion, and wiſhed that the pa- 
riſh would agree to ſettle the account, as it would other. 
wiſe bear hard upon the defendant. For as to the queſtion 


of law, it is impoſſible to raiſe a doubt about it; the over. 


feers ought not to include in their accounts charges for 
ſeveral years, but all the items of the accounts ſhonld be 
confined to that year when the accounts are directed b 
the act to be paſſed; otherwiſe, as the inhabitants of a 
wn are a fluctuating body, the preſent inhabitants would 
e burdened with the expences of their predeceſſors. And 
as to the appellant not being permitted to object to the 
firſt rate; the objection is not to the rates but to the ac- 
count in which the rates are contained. Order of ſeſſions 


confirmed, Durnf. and Haft, 6 V. 159. 


Such moncy as ſhall be in their bands, ſhall pay and deliver 
over to their ſucceſſors] M. 8 G. 2. K. and the juſtices of 
Somerſetſhire. Mandamus to the juſtices, to grant a war- 
rant for levying 3ol. 178. 11d., being the balance of the 
laſt overſeers' account in their hands. They return, that 
true it is there was ſuch a balance, but that the veſtry 
had ordered them to retain it, and employ an attorney to 
ſue for ſome charity money, and get it laid out for the be- 
nefit of the poor; that one Yowng whs fo employed, and 
the balance exhauſted in fees, and that the overſeers had 
engaged to pay Young z and Tor that cauſe they had refuſed 
to grant the warrant.— But by the court: There mult go 
a petemptory mandamus; for the ſtatute ſays, the balance 
ſhall be paid over to the new overfeers, under a penalty; 
and it is not in the power of the veſtry to diſpenſe with 
the ſtatute. Str. gez. | | 

T. 26G. 3. K. and FEggington. The defendant had re- 
cerved as overſcer of the poor 4l. previous to his becoming 
a bankrupt, which was on the 5th December 1785; but 
his accounts were not made out till the Zafter follow ing; 
and he had afterwards been committed to gaol by two juſ- 
tices for not paying over the 41. as the balance of his ac- 
count. Erſtine moved for a rule to ſhew cauſe why be 
ſhould not be diſcharged, on the ground that this ſum was 
debt exiſting previaus ta the bankruptcy, and might have been 
proved under the commiſhon, and the defendant had ſince 
obtained his certificate. And he inſiſted, that when the 
accounts were delivered in, it appeared that this ſum was 


been 


Poor, (Account.) 


been aſcertained by any pariſhioner, ſo as to have enabled 
him to prove it under the commiſſion.— L. Mansfeld : 
This money was depoſited in the defendant's hands for the 
uſe of the pariſh, which they had no right to call for till a 
fortnight after Zafer 1786; therefore till that time he was 
entitled to retain it. But this debt only ariſes upon the de- 
fendant's converſion of it to his own uſe, which is not till 
after the bankruptcy. Therefore the defendant is not en- 
titled to be diſcharged. —— Baller J. This motion can 
only be ſuſtained on the ground that the pariſhioners had a 
cauſe of action againſt the defendant before his bank» 
ruptcy ; but at that time they could not have ſued him for 
this debt: And even if this ſum had been kept by itſelf, 
the bankrupt's aſſignees could not have touched it: The 
defendant was a mere truitee for the pariſh, and I cannot 
think that his bankruptcy diſcharged him from his office of 
overſeer.— Rule diſcharged: Caf. by Durnf. and Eaſt, 369. 

Z. 31 G. 3. K. v. Sir J. Carter and others. On an ap- 
peal againſt the allowance of the accounts of Mr. Read, an 
overſeer of Fareham, Southampton, the ſeſſions diſallowed 
ſcveral items in the account, amounting in the whole to 
421. 78. 1d. ; but the order of ſeſſions did not proceed to 


direct Mr, Read to pay that ſum over to the ſucceeding 
overſeers. On Mr. Read's ſubſequent refuſal to pay over 


this ſum, an application was made to two of the defend- 
ants, as magiſtrates, deſiriug them to enforce payment un- 
der the 43 El. c. 2. .. 2. 4. and 17 C. 2. c. 38. / 3.3 
but thoſe gentlemen, conceiving they had no authority to 
act, declined to interfere; whereupon a rule was obtained 
requiring them to ſhew cauſe why a mandamus ſhould not 
Mue to compel them, or any two of them, to receive and 
proceed on the complaint againſt Mr. Read, for refuſing to 
pay over the balance in his hands. - Burrough now ſhewed 
cauſe; contending that the magiſtrates had no juriſdiction, 
as this caſe had been before the ſeſſions, who had made a 
judicial order upon the ſubjecr. The 43 El. c. 2. J. 2. 4. 
directs the overſeers to pay over the balance in their hands 
to their ſucceſſors in 4 days; and in default thereof enables 


two magiſtrates to levy the ſum due by diſtreſs aud ſale of 


the oFender's goods, or to commit him to priſon. The 17 


Two juſtices 
may enforce. 
payment of 
the balance 


after appeal, 


G. 2. c. 38. /. 3. only enlarges the time of paying the 


balance to 14 days; giving the juſtices the ſame power to 
commit the defaulters to priſon, and omitting the levying 
the balance by diſtreſs and ſale. And under both ſtatutes 
an appeal to the ſeſſions is given againſt the allowance of 
the accounts. But the power of the magiſtrates is con- 
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Commitment 
until they ac- 
count. 


Juſtice refuſing 
to ſwear an 
overicer to his 
account, 


account: and the warrant of commitment concluded, 
until they be duly diſcharged according to law. The court 


Poor, (Account.) 
fined to caſes where there is no appeal. Here the proſe- 
cutor choſe to appeal to the ſeſſions; and therefore, he 
ſhould purſue that remedy by ſeſſions proceſs. - And theſe 
magiſtrates, acting out of ſeſſions, have no power under ei- 
ther of theſe ſtatutes to compel the payment of the balance 
of this account. L. Kenyon Ch. J. (ſtopping Portal on 
the other fide) ſaid, It ſeems to me that theſe juſtices have 
juriſdiction in this caſe. The effect of the appeal was the 
aſcertaining the quantum of the arrears; and then the 
ſtatute attaches, and enables the magiſtrates out of ſeſſions 
to enforce the payment of the balance (a) - Groſe J. 
Theſe are as much arrears now as they were before the 


appeal; only the quantum is aſcertained. Rule abſolute. 
Durnf. and Eaft, 4 V. 246. | 


Until he have made a true account] T. 2 W, The mayer 
and churchwardens of Northampton. 'The mayor committed 
the churchwardens, as overſcers of the poor, for refuſing to 


held the commitment void; becauſe the warrant ought 
to conclude, there to remain until they ſhall account, as the 
ſtatute doth appoint. And the difference is, where a man 
is committed as a criminal, and where only for contu- 
macy: for in the firſt caſe, the commitment mult be until 
diſcharged according to law; but in the latter, until he 
comply and perform the thing required : for in that caſe, 
he ſhall not lie till a ſeſſions, but ſhall be diſcharged upon 
performance of his duty. Carth. 152. 


Which account ſhall be veriſied by oath before one juſtice 
H. 19 G. 2. K. and the juſtices of Middleſex, A mandamus 
was moved for, to be directed to the juſtices to {wear 
William Carr, late overſeer of the poor of the pariſhes ot 
St. Andrew and St. George the Martyr, to the truth of his 
account, upon an affidavit made by Carr that he had deli- 
vered in an account to the juſtices, and was ready to {wear 
to the truth thereof, but that they had refuſed to ſwear 
him. On behalf of the juſtices, it was objected, that the 
account conſiſted of groſs ſums, and that the juſtices aſked 
him ſome queſtions touching the particulars, which he 
refuſed to anſwer, and therefore they refuſed to ſwear 
him to his account. By the court: A mandamus 153 
matter of courſe, and we cannot refuſe to grant it. It 
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Poor. (Account.) 
the juſtices have any legal objection, they may return it 
upon the mandamus. 1 Wilſon, 125. 
And if any perſon thinks himſelf aggrieved by the ac- 


count, he may have his remedy by appeal. 


And the ſaid books ſhall be preſerved by the churchwardens 
and overſeers] T. 24 & 25 G. 2. K. and Clapham. A man- 
damus was granted to oblige the old overſeer to deliver 
over the books of the poor rates to the new overſeer; for, 
by the court : They are public books and ought to be de- 
livered over by one overſeer to another, that all the pa- 
riſhioners may have acceſs to them, and the overſeer and 
churchwarden for the time being ought to have the cuſ- 
tody thereof, 1 Vilſn, 305. | 

And if any overſeer ſhall remove, he fhall, before his removal, 
deliver over to ſome churchwarden or other overſeer, his ac- 
counts verified as aforeſaid, with all aſſeſſments, books, papers, 
money, and other things concerning his office; and if any over- 
feer ſball die, his executors or adminiſtrators ſhall, *%vithin 40 
days after his deceaſe, deliver over all things concerning his .- 
fice to ſome churchauardem or other overſeer, and ſhall pay out 
of the aſſets all money remaining due, which he received by vir- 
tue of his office, before any of his other debts are paid, 17 G. 2. 
„( ( 

By the 43 El. c. 2. F any perſon ſhall find himſelf ag- 
grieved by any act done by the ſaid overſeers or juſtices, he may 
appeal to the general quarter ſeſſions, whoſe order therein ſhall 
bind all parties. ; 

And this power of appealing generally, doth not ſeem 


to be taken away by the ſtatute here next following; but 


the ſame being only in the affirmative, it ſeemeth that they 
may both ſtand together, and that the appeal may be 
upon either of the ſtatutes. 

And upon this ſtatute of the 43 El. the appeal is not 
limited to the next ſeſſions, but may be at any time after. 

The other ſtatute above mentioned, with regard to this 
matter, is as follows: F any perſon ſhall have any material 
objeftion to ſuch account or any part thereof, he may, giving 
reaſonable notice, appeal to the next ſeſſions; but if reaſonable 
notice be not given, then they ſhall adjourn the appeal to the 
next ſeſhons after; and the court may award coſts to either 
22 4 in caſes of ſettlement by the 8 © 9 W. 17 G. 2. 
C. 38. 1. 4. - 

So that here is a power to award coſts if the appeal is 
to the next ſeſſions; but if the appeal is upon the 43 El. 


and not to the next ſeſſions, there is no power in ſuch 


eaſe to award coſts. 
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And by the ſaid ſtatute of the 17 G. 2. c. 38. In of 
corporations or franchiſes, which have not four juſtices, per- 
ſons aggrieved may appeal, if they think fit, to the next county 
Mons. l. "5 | $$ 
Balance to be M. 4 Ann. Q. and Hedges. On appeal upon the ſta- 
levied by diſtreſs, tute of the 43 Ell agaiuſt the allowance of the account by 


872 


two juſtices, the ſeſſions ordered the overſeer to pay ſo 


much over, which they adjudged to be in his hands; and 
for not doing this, they committed him. But by the court: 
They thould have levied the arrears by diſtrefs and ſale, 
and in default of diſtreſs have committed him; for the 
ſeſſions muſt execute their judgment, in the ſame manner 
as the two juſtices mult do. 3 Salk. 533. 

Accounts muſt T. 7 G. K. and Bartlett, An order made at the ſeſ- 

3 by2 fions relating to accounts of overſeers, was moved to be 

juſtice before | > Ne 

che appeal. quaſhed, becauſe it did not appear that the accounts had 
been before the juſtices out of ſeſſions, and they cannot 
come per ſaltum to the ſeſhons. On the other ſide it was 
ſaid, that it appeared there Was an allowance, for the ap- 


peal js ſaid to be againſt the diſburſements arid the allow- 


ance thereof, which the court will preſume was regular, — 
But by the court: It doth not follow, that this was an 
allowance by two juſtices, for the pariſh might do it; and 
therefore, for want of juriſdiction, this order muft be 
quaſhed. Str. 983. a 


Allowance of the account. 


Weſtmorland. P ER USE D and allowed (having been 
| fir/t ſigned and verified on oath by A. B. 
and C. D. churchwardens, and E. F. and G. H. overſeer: 
of the poor) by me, one of his majeſly's juſtices of the peace in 
and for the ſaid county, the — day of ——. J. P. 


VII. Penalty of overſeers for the neglect of their 
duty. | 


| Penalty of 20, In general overſcers being negligent in their office, ſhall 


forfeit for every default, 20s. to the poor to be levied by 
one of the churchwardens or overſeers, by warrant of two 
juſtices (1 ) by diſtreſs; or in default thereof, any two 
ſuch juſtices may commit the offender to the common 
gaol, there to remain, without bail or mainprize, till the 
faid forfeiture ſhall be paid. 43 Kl. c. 2. f. 2.11. 
Penalty of 40. And by the 17 C. 2. c. 38. Any pariſh officer ne- 
and not exceedl- glecting to obey any directions of that act, being con- 


ing 51 vicded thereof on oath before two juſtices, in two * 
| ar 
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dar months after the offence committed, ſhall forfeit not ex- 
ceeding 51. nor leſs than 408. to the poor, by diſtreſs. /. 14. 5 
By 33 G. 3. c. 55. it is provided, that two juſtices at Puniſhment for 
any ſpecial or petty ſeſſions, upon complaint upon oath neglet of duty 
of any negleCt of duty, or diſobedience of any lawful war- 
rant or order of any juſtice, by any overſeer of the poor or 
other pariſh officer, (ſuch perſon having been duly ſum- 
moned to appearto anſwer ſuch charge,) may impoſe, upon 
conviction, any reaſonable fine not exceeding 40 8. upon 
ſuch overſeer or other pariſh officer, as a puniſhment for 
ſuch diſobedience or negleCt of duty, and if not paid, may 
by their warrant levy the ſame by diſtreſs and fale of the 
goods of ſuch offender, rendering to him the overplus (if 
any) after deducting ſuch fine and the charges of ſuch 
diſtreſs and ſale; to be applied to the poor of the pariſh 
or place where ſuch offender ſhall reſide, at the e 
of ſuch juſtices: and for want of ſuch diſtreſs, ſuch offen- 
der ſhall be committed to the houſe of correction for any 
time not exceeding ten days. // 1. 
If any perſon ſhall think himſelf aggrieved, he may ap- Appeal. 
peal to the next ſeſſions, upon giving ten days' notice 
thereof. Id. | | 
And no perſon acting under any ſuch warrant of diſtreſs, 
ſhall be deemed a treſpailer ab initio, by reaſon of any irre- 
gularity-in ſuch warrant or proceedings thereupon. / 2. 
And in all actions to be brought in the courts at Ve- Witneſſes, 
minſter, or at the aſſizes, for the recovery of any ſum miſ- 
| pent or faken to their own uſe by the churchwardens or 
overſeers, the evidence of the pariſhioners, other than ſuch 
9 as receive alms, ſhall be admitted. 3 V. c. 11. 12. 


VIII. Indemnity of churchwardens and overſeers 
in performance of their duty, 


y IF By the 7 J. c. 5. If any action ſhall be brought L 
5 againſt any faſtice of the peace or conſtable (and by 21 F. e 
c. 7. againſt any churchwarden or _ of the poor, or 
l other perſon who in their aid or by their commandment 
V ſhall do any thing concerning their offices), he may plead 
q 5 the general iſſue, and give the ſpecial matter in evidence; 
0 N and if a verdict ſhall paſs for him, or the plaintiff ſnall be 
n oe nonſuit or ſuffer diſcontinuance, he ſhall have double colts. Double coſts. 
7 And ſuch action ſhall be laid in the county where the fact | 
| was committed, and not elſewhere. | 
. 1 By the 43 EI. c. 2. Perſons ſued for any thing done 
- | on that act, may plead the general iſſue, and give the = 
2 8 | de cia 
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© Treble damages 
and colts, 


No action to be 
brought until a 
copy of the war- 
rant hath been 
demanded and 
actuled. 


Poor. b ((Indemnity.) 


cial matter in evidence; and if a verdict be found for the 
defendant, or the plaintiff be nonſuit, the deferidant ſhall 
have treble damages with coſts, to be aff-ſſed by the jury 
in caſe of the ifſue tried, or by a writ to inquire of the 


damages in caſe the plaintiff is nonſuit. Hi. 


And by the 24 C. 2. c. 44. No action ſhall be 
brought againſt any conſlable, headbrrough, or other officer, 
or any perſon acting by his order, and in his aid, for an 
thing done in obedience to the warrant of a juſtice of the 
peace, until demand hath been made, or left at the ufual 
place of his abode, by the party, or by his attorney, in 
writing, ſigned by the party demanding the ſame of the 
peruſal and copy of ſuch warrant, and-the ſame hath been 
refuſed or neglected for fix days after ſuch demand; and 
if after compliance therewith, any ſuch action ſhall be 
brought, without making the juſtice who ſigned ſuch war- 
rant defendant, on producing and proving ſuch warrant 
at the trial, the jury ſhall give their verdict for the de- 
fendant, notwithlt anding any defect of juriſdiction in 
the juſtice. And if ſuch action be brought jointly againſt 
the juſtice and ſuch conſtable, headborough, or other 
officer, or perſon acting in his aid as aforeſaid ; then on 
proof of ſuch warrant, the jury ſhall find for the defendant. 
And if the verdict ſhall be given againſt the juſtice, the 
plaintiff ſhall recover his colts againſt him, to be taxed in 
fuch manner by the proper oſſicer, as to include ſuch coſts 
as the plaintiff is liable to pay to ſuch defendant for whom 
ſuch verdict ſhall be found as aforeſaid. 

E. 13G. 3. Fackſen's caſe. An action of treſpaſs was 
brought by the plaintiff agaiaſt the overſeers of the poor 
for taking his gelding. They alleged, that by virtue of 
their office, and in purſuance of a juſtice's order, they 
levied ſatisfaction for a poor rate, which was the treſpaſs 
complained of. It was objected on the trial, that by the 
ſtatute of 24 G. 2. c. 44. demand ſhould have been made 
of the peruſal and copy of the juſtice's warrant, and ſix 
days' neglect or refuſal. And the judge who tried the cauſe 
being of the ſame opinion, the plaintiff was nonſuited. 
It was moved for a rule to ſhew caufe why the nonſuit 
ſhould not be ſet aſide. Againſt the rule it was argued, 
that this act of 24 G. 2. was a remedial act, and to be 
conſtrued ſo as to ſuppreſs the miſchief, and advance the 
remedy. That the miſchief was, that juſtices of the peace 
were often inſnarod by ſurprize on ſome little inadvertency 
into which they had fallen; that the remedy was, giving 


them a power to rectify that i insccuracf or miſtake; ſo ag 
neither 


EY TR 
Poor (in incorporated diſtricts). 
neither the perſon affected by it might ſuffer, nor the juſ- 
tice be vexatiouſly haraſſed. That in order to this, notice 
is required by the ſtatute, to give the party a power of 
tendering amends, bringing money into court, or plead- 
ing as he ſhall be adviſed. That con/lables and bear 
boroughs are likewiſe by the ſaid act of 24 G. 2. not to be 
proceeded againſt, without demand and peruſal of the 
warrant. That churchwardens and over/cers of the poor are 
within the ſame reaſon, and therefore within the remedy. 
That, after conſtables and headboroughs are added, her 
officers. — By L. Mansfield and the court: They are clearly 
within the act of 24 G.2. The juſtices' warrant is the 
authority under which they act. To extend the benefit of 
the ſtatute of 21 J. was the intent of the ſtatute of 24 C. 2. 
and all officers acting under a jultice's warrant are included 
in it. Loft. 249. Bull. N. P. 24. | 
Alſo. in the caſe of Harper v. Carr, E. 37 G. 3. it was 
determined, that a churchwarden making diſtreſs for a 
poor rate under a warrant of two juſtices, is entitled to 
the protection of 24 G. 2. c. 44. (above). And that 
granting ſuch warrant is a judicial and not a miniſterial 
act; and that the party ought firſt to be ſummoned to 
hear what he hath to ſay in his defence, before a warrant 
of diſtreſs be iſſued. Durnf. and Ea, 7 V. 270. 


Some account of the af of 22 C. 3. c. 83. for the 
maintenance of the poor by incorporated ſocicties. 


(TENERALLY, nothing in this act ſhall extend to any RefiriQions of 
pariſh, townſhip, or place which ſhall not agree to the faid 28. 
adopt the proviſions herein contained. | | 
In order to which agreement, whenever two parts in Uniting for the 
three in number and value of the owners or occupiers, ac- P7Poſes of this 
cording to their poor rate, within any pariſh, townſhip, or * 
place, ſhall at a public meeting ſignify their approbation of 
the proviſions herein contained, and ſhall,at ſuch meeting 
nominate to the juſtices three perſons qualified for guard- 
ians, and three others for governors of the poor houſe, 
and fix ſalaries to be paid to ſuch guardian and governor 
reſpeCtively, and ſhall procure the conſent of two juſtices 
within that diviſion to ſuch agreement and talaries; they 
ſhall from that time be entitled to the benefits of this act. 
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490 by the 33 G. 3. c. 35. Whenever two third parts 
in number and value as required by the ſaid act of ſuch 
qualified perſons only as have actually attended or may 

| ; hereafter 
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hereafter actually attend at ſuch public meeting held in 
purſuance of the directions of the ſaid act, have there ſig- 
nified, or may hereafter there ſignify, their approbation of 
the proviſions in the ſaid act contained, and their defire 
to adopt them, ſuch approbation and deſire ſo ſignified, 
or to be hereafter ſo ſignified as aforeſaid, have been and 
ſhall be a ſufficient compliance with the ſaid act. /. 1. 

And whenever two third parts in number and value 
of perſons ſo qualified, and actually attending at ſuch 
public meeting, ſhall nominate and recommend to the 
conſideration of the juſtices of the county, &'c. where ſuch 
meeting ſhall be holden, three able and diſcreet perſons 
qualified for guardians of the poor for ſuch pariſh, town- 
ſhip, or place, and ſhall fix the ſalary to be paid to ſuch 
guardian according to the ſaid act, and ſhall alſo at the 
ſaid public meeting, by writing under their hands, ſignify 
their opinion to the ſaid juſtices, that on account of the 
extent and population of ſuch pariſh, &c. more than one 
guardian of the poor is neceſſary, and ſhall expreſs their 
deſire that two of the three perſons ſo nominated and re- 
commended may be appointed guardians of the poor for 
ſuch pariſh, c. ſuch juſtices as are already empowered , 
by the ſaid act to appoint one guardian for ſuch pariſh, Sc. 
may appoint two guardians accordingly. J. 2. 

In like manner, two or more pariſhes, townſhips, or 
places, may unite for the purpoſes aforeſaid. Provided, 


that no pariſh, townſhip, or place, diſtant more than ten 


miles from ſuch poor houſe, ſhall be permitted to unite 
with the pariſhes or places which ſhall eſtabliſh ſuch poor 
houſe. 22 G. 3. c. 83. J. 4, 5. 

And all caſual poor within, and entitled to relief from 


any one of ſuch pariſhes, townſhips, or places as have 


been, or may hereafter be, united together for the pur- 
poſes of the 22 C. 3. c. 83. ſhall be, relieved by all the 
ſaid pariſhes, &c. conjointly, and in the ſame reſpective 
proportion as they are directed to contribute for the gene- 
ral purpoſes of the ſaid act, according to its proviſions and 
regulations. 33 G. 3. c. 35. /. 3. 

Which notice for ſuch meetings, and for every other 
public meeting under this act, ſhall be given in the church 


three Sundays before; and none ſhall vote at ſuch meeting, 


unleſs he be owner or occupier of lands aſſeſſed to the poor 
rate after the rate of 51. per annum at the leaſt; nor ſhall 


any perſon vote as occupier unleſs he ſhall be aſſeſſed to 


 fach poor rate. 22 G. 3. c. 83. / 6. 


And 


ſeers of the poor, and in all reſpects, except in regard to 


to collect the poor rate, and ſhall pay the ſame to the 


Poor (in incorporated diſtricts). 877 
And where guardians are appointed, neither church- Power of the 

warden nor overſeer thall intermeddle in the care and ma- Suardians. 

nagement of the poor; but the guardian ſhall be inveſted 

with all powers given by any act of parliament to the over- 


making and collecting the rates, ſhall be an overſeer; but 
the churchwardens and overſeers ſhall continue to be liabkk 


guardian; or if two pariſhes or places be united, they ſhall 
pay over their quotas reſpectively to the treaſurer of ſuch 
united diltrict, / 7,8, 

And all notices or applications directed by any act of 
parliament to be given or made to the overſeers, ſhall be 
given and made to the guardians; but if any orders of re- 
moval or notices ſhall happen to be given to the church- 
warden or overſeer, the ſame ſhall be valid, and the 
churchwarden or overſeer ſhall deliver the ſame to the 
guardian. / 7. | 

Provided, that nothing herein ſhall extend to alter or 
affect the ſettlement of any perſon; or to give to any ille- 
gitimate child born in a poor houſe or workhouſe eſtabliſh- 
ed under the authority of this act, a ſettlement in the pa- 
rith or place where ſuch houſe ſhall be (but ſuch child ſhall 
be conſidered as ſettled in the pariſh or place to which the 
mother belongs); or to alter the regulations eſtablghed by 
any act of parliament for any particular houſe of induſtry ' 
in any part of this kingdom. /. 39. 

In like manner a viſitor {hall be appointed, who may vigor appoints 
appoint a deputy. The ſaid viſitor or-deputy to ſuperin- e. 
tend every ſuch houſe, to ſettle all doubts concerning the 
perſons who are to be ſent thither, to inforce the rules and 
regulations for the better accommodation and relief of the 
poor, and to ſettle accounts between guardians and trea- 
ſurer. And for an inducement for undertaking the office, 
the viſitor or deputy ſhall be freed from the office of con- 
ſtable, and all parochial offices, and from ſerving upon 
Juries, whilſt he continues in ſuch olfice. / 10, 11. 

And the guardians ſhall recommend to the juſtices a Treaſurer, 
treaſurer, who ſhall appoint him accordingly; which 
treaſurer ſhall account before the guardians at every meet- 
ing, and ſhall once a-year_ make out an account of the 
expences attending the poor houſe, and of the number of 
poor perſons, diſtinguiſhing their age and ſex, and how 
they have been employed, and how much money hath 
been earned by the labour of the poor in the year preced- 
ing, to be laid before the viſitor, and if by him * 
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mall be tranſmitted to the clerk of the peace, and by him 
laid before the ſeſſions: and ſuch treaſurer ſhall be allowed 


Governor. 


an annual ſalary not exceeding 101. as the viſitor ſhall ap- 


point. / 12. | | | 
The juſtices ſhall alſo appoint a governor of each poor 


, houſe; who may, upon proof of miſbehaviour or incapa- 


Officers how 
long to cantjnue, 


Houfes to be 
provided, 


city, be removed by the viſitor or guardians. / g. 


The offices of guardian, governor, viſitor, and trea- 
ſurer, ſhall determine in Eęſter week yearly, on the day on 
which the public meeting for the purpoſes of this act ſhall 
be held. / 14. 

In the intermediate time, if any vacancy ſhall happen in 
any of the ſaid offices, by death, reſignation, or removal; 


meetings ſhall be called as ſoon as conveniently may be, 


and the vacancies alled up in the manner before men- 
tioned. / 13. | 

The guardians ſhall provide houſes, with proper build- 
ings and accommodations, either by erecting new ones on 


land to be purchaſed or rented by them, altering old ones, 


or hiring buildings for the purpoſe; and fit them up with 
the advice of the viſitor, at the propartionable expence of 
the ſeveral places reſpectively. /. 17, 

Provided, that the poor hauſe ſhall be ſituate within the 
re ſpective pariſh or townſhip, or if ſeveral be united, then 
within one of the pariſhes or townſhips ſo united; and not 
elſewhere, without the conſent of three parts in four in 
number and value as aforeſaid. / 18. 

And the guardians, with the approbation of the perfons 
qualified as aforeſaid, may ſell any houſe erected or pur- 
chaſed for the poor of ſuch place, and alſo by order of a 


_ juſtice, may remove the perſon or perſons who ſhall inha- 


Purchaſing lands. 


quantities aſorcſaid. /. 22, 23. 


bit the ſame, or any other houſe provided at the expence of 
ſuch pariſh or place, if they ſhall refuſe to quit after 14 
days' notice. /. 43. 5 

The houſes to be hired ſhall be taken for not more than 


21 years nor leſs than three; and ſhall be free from all 


parochial and parliamentary taxes, except ſuch as they 
were liable to at the time of taking thereof. / 19. 
The viſitors and guardians ſhall be a body corporate, 


and enabled to take by purchaſe or leaſe any lands not 


exceecing in any city or town one acre, and in the open 


country twenty acres, for the ſite of a houſe and for lands 


to be occupied for the purpoſes of this act. / 21. 
Perſons incapacitated, as infants, femes covert, and the 
like, ſhall have power to ſell or leaſe, not exceeding the 


The 
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The guardians may incloſe from any waſte or common, Incloſing com- | 
with conſent of the lord of the manor, and the major part mons. 
in value of the perſons having right of common thereon, 
any quantity not exceeding ten acres, for building upon 
or-improving the ſame for the benefit of ſuch poor houſe. 
727. 2 

The viſitor and guardian, where the EXPEnces or their Borrowing mo · 
proportion thereof reſpectively {hall amount to 1001. or ney. 
upwards, may borrow the ſame at intereſt, and ſecure the 
ſame by a charge upon the poor rate, in ſums not exceed- 
ing 50 l. each, for the greater eaſe in diſcharging the 
ſame. And the guardians and their ſucceſſors ſhall keep 
down the intereſt ; and when the principal ſhall be called 
for, they may borrow it from ſome other perſon by aſſign- 
ment of the ſecurity. /. 20. | | 

Every perſon ſent to the poor houſe ſhall deliver to the aamitting pau- 
goyernor an order for his admiſhon ſigned by one of the pe. 
guardians. / 28. 

But no perſon ſhall be ſent to ſuch poor houſe, except 
ſuch as are become indigent by old age, ſickneſs, or in- 
firmities, and are unable to acquire a maintenance by their 
labour, and except ſuch orphan children as ſhall be ſent 
thither by order of the guardian with the approbation of 
the viſitor, and except ſuch children as ſhall neceſſarily go 
with their mothers thither for ſuſtenance. / 29. 

All infant children of tender years, and who from ac- Children. 
cident or misfortune ſhall become chargeable to the pa- 
riſh or place where they belong, may be either ſent to ſuch 
poor houſe, or be placed by the guardian with the approba- 
tion of the viſitor with ſome reputable perſon at ſuch weekly 
allowance as ſhall be agreed upon, until ſuch child ſhall be 
of age to go to ſervice or bound apprentice ; and the viſitor 
ſhall ſee that they be ſo placed out, at the expence of the 
place to which they ſhall belong, according to the laws 
now in being: Provided, that if the parents or relations 
of ſuch poor child ſo ſent to ſuch houſe, or any other re- 
ſponſible perſon, ſhall defire to receive and provide for ſuch 
poor child, the guardian may diſmiſs him from the poor 
houſe and deliver him to ſuch perſon: Provided alſo, that 
nothing herein ſhall give any power to ſeparate any child 
under the age of ſeven years from his parent or parents 
without their conſent. /. 30. 

All idle or diſorderly perſons, who are able, but not perc,ns able te 
willing, to work and maintain themſelves and families, work, but not 
ſhall be proſecuted by the guardians, and punithed as idle . 
and diſorderly perſons are directed to be by the 1 
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act of 17 6 2. And if any guardian ſhall neglect to make 
| complaint thereof againſt ſuch perſon to ſome neighbour. 
£ ing juſtice within ten days after it ſhall come to his know- 
| ledge, he ſhall forfeit a ſum not exceeding $1. nor leſs 
; than 20s. half thereof to be paid to the informer. / 3x. 
Perfors not adle Where there ſhall be any poor perſon able and willing 
to get ewploy= to work, but who cannot get employment, the guardian 
— may agree for the labour of ſuch poor perſon at any em- 
ployment ſuited to his ſtrength and capacity, and maintain 
him until ſuch employment ſhall be procured, and during 
the time of ſuch work, and to receive the money earned, 
and apply it in ſuch maintenance, and make up the defi- 
ciency; and if ſuch poor perſon ſhall refuſe to work, or 
run away from ſuch employment, the guardian ſhall com: 
plain to a juitice, who ſhall on conviction commit the of- 
fender to the houſe of correCtion to be kept to hard labour 
not exceeding three months, nor le ſs than one. /. 32. 
Farming out the From the time that any pariſh, rownſhip, or place ſhall 
gous to ceaſe. have adopted the proviſions of this act, ſo much of the 
act 9 G. c. 7. as reſpects the maintaining or hiring out the 
labour of the poor by contract ſhall be repealed. / 1. 
Provided, that the viſitors and guardians may make 
agreements with any perſon for the diet or cloathing of 
fuch poor perſons who ſhall be ſent to the houſes provided 
by this act, and for their work and labour; ſo that ſuch 
agreement be made for not longer than 12 months, and ſo 
as the fame be under the controul of the viſitor, guardian, 
- and governor; with power to two juſtices to diflolve the 
contract. /. 2. 
| Qceafional relief On complaint upon oath to a juſtice, on behalf of any 
ordered by the poor perſon belonging to any pariſh or place, that the 
3 guardian hath refuſed to ſuch poor perſon proper relief, 
the juſtice (on inquiry into the circumſtances upon oath) 
may order ſome weekly or other relief, or direct ſuch 
guardian to ſend him to the poor houſe, if he ſhall appear 
to be a fit object, to be kept and provided for there; which 
order ſhall be complied with by the guardian within two 
days after he ſhall receive the ſame, on pain of 51. of 
which ſum ſo much ſhall be paid to ſuch poor perſon as 
; the juſtice ſhall direct, the remainder to be applied as the 
other penalties by this act. /. 37. k | 
Or if it ſhall appear that ſuch perſon is able and willing 
to work, but wants employment, the juſtice may order the 
guardian to procure him maintenance and employment in 
the manner herein-before directed: Or if ſuch perſon fhall 
appear to be an idle or diſorderly perſon, and has not ufed 


proper 
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proper means to get employment; or that he is an idle or 
diſorderly perſon, able to work, but by his neglect of 
work, or for want of ſeeking employment, or by ſpending 
the money he earns in alehouſes or places of bad repute, 
doth not maintain his wife or children; the juſtice may 
commit him to the houſe of correction for any time not 
exceeding three months, nor leſs than one. /. 35. 

Provided, that in places where a viſitor is appointed, 
application ſhall be firſt made to the guardian; and if he 
refuſes redreſs, then application ſhall be made to the vi- 
ſitor; and if he refuſes, then application ſnall be made to 
a juſtice. / 36. | 

The poor perſons ſent to every ſuch houſe ſhall be 
maintained at the general expence of the pariſhes or places 
lo uniting. / 24. | | 

And the treaſurer, with the aſſiſtance of the governor, 
ſhall provide all neceſſaries for maintenance of ſuch poor, 
and keep an account thereof. 1d. 

The guardian of the poor for any pariſh or place ſhall 
provide, at the expence of ſuch pariſh or place, ſuitable 
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Maintenance. 


cloathing for the perſons ſent by him to ſuch poor houſe; 


which if he ſhall neglect to do, the governor or one of the 

guardians of ſuch houſe ſhall complain to a neighbouring 
juſtice, who ſhall ſummon the perſon complained of, and 
direct him to provide ſuch cloathing; and if he ſhall make 
default in providing the ſame within ten days after ſuch 
direction, the juſtice ſhall order the governor of ſuch poor 
houſe to provide the ſame, and levy the price thereof, to- 
gether with coſts and charges, by diſtreſs and fale of the 
goods of ſuch guardian ſo making default. / 33. 

Every perſon receiving weekly relief ſhall wear the 
badge directed by the 8 & g V. unleſs directed otherwiſe 
5 a juſtice on proof of very decent and orderly behaviour. 
«3%» 

= there ſhall be a meeting of the guardians at the 
poor houſe, on the firſt Monday in every month, to ſtate 
and examine the accounts of the preceding month. /. 24. 

At which meeting the treaſurer ſhall produce his ac- 
counts, and the money due to him ſhall be ſettled and ad- 
Juſted in proportion to the ſums paid by the reſpective pa- 
riſhes or places at a medium of three years, next before 
ſuch agreement in writing. And the overſeers, on pain 
of 51. thall attend and give an account what has been the 
expence at a medium for three years. /. 24, 25. 
Add if the guardian ſhall not attend the monthly meet- 
ing, or ſend ſome perſon to attend and make payments for 
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him (if by ſome accident he cannot attend himſelf) ; he 
ſhall forfeit not exceeding 5 1. nor leſs than 40s. /. 26. 

'The juſtices: may hold ſpecial ſeſſions for the purpoſes 
of this act; on giving proper notices to the ſeveral juſtices, 
peace officers, and guardians. / 16. , 

If any poor perſon ſent to ſuch houſe ſhall embezzle or 
wilfully waſte any of the goods or materials, he ſhall be 
committed to the houſe of correction not exceeding ſis 
months nor leſs than two. /. 40. | 

If any viſitor, guardian, or governor ſhall ſell or furniſh 


any materials, goods, cloathes, victuals, or provißons; or 
do any work in his trade for the uſe of any work-houſe, 


poor houſe, or poor perſons, within any place for which 

he ſhall be appointed to act; or be concerned in trade or 

intereſt with any perſon who ſhall ſell or furniſh the 

ſame; he ſhall forfeit not exceeding 201. nor leſs than 
1. 2a | 

: If any poor perſon ſhall be retarded on his paſſage 

through any pariſh or place in which he has no legal ſet- 


_ tlement, by reaſon of any accident, ſickneſs, or bodily in- 


firmity, without means of ſubſiſtence, the guardian near the 
place where ſuch diſtreſſed object ſhall be, ſhall provide for 
him lodging and ſuitable nouriſhment and aſſiſtance (and 
alſo cloathing if neceſſary), until he can be removed with 
ſafety; and when he ſhall be fit to be removed ſhall carry 
him to ſome neighbouring juſtices, who ſhall examine him 
on oath touching the place of his fettlement, and make an 
order for his removal thither if they think fit. And the 


. Pariſh officer who ſhall ſo provide for ſuch poor perſon ſhall 


Inticing poor 
perſons to re- 


move without a * 


warrant. 


make a charge of the expences; which, on being allowed 
by the juſtices, ſhall be paid by the guardian of the pariſh 
or place where ſuch poor perſon ſhall be ſettled, if that can 
be diſcovered, and be within the county: Or if ſuch per- 
fon ſhall die before he can be ſo examined, or ſhall be 
found dead in any pariſh or place to which he did not be- 
long, the guardian of that place ſhall cauſe him to be buried 
in the pariſh or place where he ſo died, or was found dead, 


and make a charge of the expences thereof; which, being 


allowed by a juſtice, ſhall be paid by the guardian of the 
place where ſuch perſon ſhall appear to have been ſettled, 
if it be within the county; but if the ſettlement cannot be 
diſcoyered, or ſhall not be within that county, the ſame 
ſhall be paid by the treaſurer out of the county rate. /. 38. 

Whereas it frequently happens, that poor children, preg- 
nant women, or perſons afflicted with ſickneſs or ſome 
bodily infirmity, are inticed or conveyed by pariſh officers, 
r 14 or 
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or other perſons, from one partſh or place to another, with- 
out any legal order of removal, in order to eaſe the one 
pariſh or place, and to burden the other with ſuch poor 
perſons; if any guardian or other perſon ſhall fo intice, 
convey, or remove, or Cauſe of procure to be ſo inticed, 
conveyed, or removed, any ſuch poor perſon from one 
pariſh or place to another, which ſhall adopt the proviſions 
of this act, without an order of removal from two juſtices, 
he ſhall forfeit not exceeding 20 l. nor leſs thangl. / 41. 
All penalties inflicted by this act ſhall be recovered be- 
fore one juſtice of the juriſdiction where the offender 
dwells, by diſtreſs: for want of ſufficient diſtreſs, the of- 
fender to be committed to the houſe of correction not ex- 
ceeding fix months, nor lefs than one. Which ſaid penal- 


ties, not herein otherwiſe directed, ſhall be paid to the 


treaſurer towards defraying the expences of the houſe. 

40: 
/ "TOM aggrieved may appeal to the next ſeſſions, giv- 
ing eight days' notice, and giving fecurity by recognizance 
to pay the colts it the matter ſhall be determined againſt 
the appellant. / 46. 

Finally, There are rules, orders, and regulations ſpect- 
fied in the act to be obſerved at- every ſuch poor houſe, 
with ſuch additions as ſhail be made by the juſtices at a 
ſpecial ſeſhons ; provided, that ſuch additions be not con- 
tradictory to theſe ſame rules and orders, and that the ſame 


be not repealed at the quarter ſeſſions: And the governors 


ſhall caufe the ſame rules to be printed in plain legible 
characters, and fixed up in ſome conſpicuous part of ſuch 


_ houſe. /. 34. 


There are alſo in the act ſpecial precedents of forms of 


Penalties - 


Appeal. 


Special rules 
and forms, 


proceeding in ſome of the moſt material inſtances; which 


rules and forms being ſomewhat long, and not capable of 
being abridged, it is thought proper for theſe and other 
minute particulars to refer to the act itſelf. 

And by 36G. 3. c. 10. aſter reciting, that of late ſeveral 
acts have been made for the better relief of the poor in 
particular incorporated diſtricts; and certain perſons are 
therein appointed to aſſeſs the poor's rates in ſuch places, 
but the money ſo to be raiſed is frequently limited not to 


Further aſſeſſ- 
ments may be 


made. 


exceed a certallk ſum in one year; and that by reaſon of 


the late increaſe of the price of corn and other neceſſary 

articles of life, the amount of the aſſeſſments ſo limited 

are inſuſſicient, and the expences of maintaining the poor 

lince 1ſt Jan. 1795, has exceeded the whole amount of the 

rates which could be raiſed in the preſent year, * 
| e 
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debts have been incurred, ſo that it is become neceſſary 
that the ſums to be aſſeſſed ſhould be enlarged; it is enact- 
ed, that it ſnall be lawful for the directors and acting guar- 
dians within any ſuch diſtrict, or any other perſon by 
whatſoever, name called, to whom power is given of ap- 
pointing the ſums to be aſſeſſed, at any annual, quarterly, 
or other general meeting, whenever the average price of 
wheat at the corn market in Marl Lane, for the quarter 
immediately preceding ſuch meeting, ſhall have exceeded 
the average price of wheat at the ſame market during 
thoſe years from which the average amount of the poor's 
f | rates was taken upon the paſſing of the ſeveral incorporat- 
g ing acts reſpectively, to aſſeſs the ſeveral pariſhes or places 
which now are, or uſually have been, charged to the poor's 
rates therein, in ſuch reſpective ſums of money as the ſaid 
directors, or other perſons as aforeſaid ſhall think neceſſary 
| for the ſupport of the poor for the.current quarter, and 
| for paying the intereſt of money borrowed and due by vir- 
tue of the ſaid acts reſpectively, and of any debts which 
may have been incurred ſince iſt January 1795, notwith- 
ſtanding ſuch ſums ſo to be aſſeſſed ſhall exceed the amount 
of the aſſeſſments limited by ſuch reſpective acts in any 
one year. / 1. | 1 
To be recovered Provided always, that the aſſeſſments to be made by 
as former aſſeſſ- virtue of this act, ſhall be aſſeſſed, made, collected, and 
N paid, in the ſame manner, and ſubjeCt to the ſame reſtric- 
tions, regulations, limitations, and powers of appeal; and 
with the like powers and remedies for eompelling payment 
thereof, as the aſſeſſments made by virtue of the ſeveral 
incorporating acts. 41d. 
Not toexcees .. Provided alſo, that the ſums to be aſſeſſed by virtue of 
_— my 2 this act, ſhall be in the ſame proportions as the aſſeſſments 
— 2 altes. which have hitherto been made by virtue of the ſaid incor- 
porating acts; and after 1ſt Jan. 1798, the ſums to be, 
aſſeſſed ſhall never excced, in any one year, the amount 
of double the ſum at preſent raiſed by virtue of any incor- 
porating act now exiſting. 14, | 
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